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Sampson  va,  Eahdall. 

[It  Hune,  109.] 


GdT   of    mCWUIi    OF  BSAL   OB   FEBSOHAI.     E8TATB ;     WHSTHEB  XS 
TBB  OB  FOB  I.IFB. SEOUBnT  FBOM  DOSBB  FOB  LIFX. 

The  ^  of  the  perpetual  income  of  re»l  e«tat«  is  •  ^ft  of  Uta  Fm  ;  a  gift  of  the 

liicotne  foT  Ub  ia  ft  gift  of  m  life  estate. 
The  nme  mie  applies  to  pereOD*!  ettAte,  aod  the  donee  far  life  hu  the  aotnal 

pOMes^D  of  the  property,  unlesa  Ihe  will  othenriae  proridee. 
The  coDii  maj  require  securitf  from  ttie  donee  for  life  that  the  property  ahall 

be  forUicomiiig,  intact,  at  the  eijuratioa  of  the  life  eatat«.  In  a  case  of  real 

Bill  in  sQiinT  to  obtain  the  confitmetion  of  the  following 
wiU: 

"  Be  it  hereby  known  that  I,  Albion  Q.  Bandall,  of  Bow- 
doioham,  coanty  of  Sagadahoc  and  State  of  Maine,  being  of 
flonnd  mind,  do  hereby  make  my  last  will  and  testament. 

"  Poto  my  mother,  Lncy  Bandall,  of  Bowdoinham,  I  will 
and  bequeathe  the  income  of  one-third  of  my  property  during 
her  natural  life. 

"  ITnto  my  eister,  Sarah  F.  Mariner,  I  wUl  and  bequeathe 
the  income  of  one-eixth  of  my  property  during  her  natond  Ufe 
and  children  forever.  But  should  she  hare  no  children,  then 
the  money  will  go  as  deBcribed. 

"  Unto  my  aiater,  Margaret  White,  of  Eichmond,  I  will  and 
bequeathe  the  income  of  one-sixth  of  my  property  during  her 
natural  life. 
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"Unto  the  childrenof  ■Samuel  W.  Randall,  I  will  and  be- 
queathe the  iDC0iu6.  bif  one-tenth,  in  equal  shares,  to  each 
daring  their  nattiE<^ lives.  To  the  towns  of  Bowdoinliam  and 
Bichmond  I-.*.itl  and  bequeathe  the  perpetaal  income  of  one- 
tenth  to  eac^'-to  be  used  bj  the  selectmen  in  providing  for  poor 
aged.peo[il<);  as  they  in  their  kindness  ma;  from  year  to  year 
denjse.*'. 

.  \,-''To  the  son  of  Rawel,  one  hundred  dollars  I  will  and  be- 
■(J^iAthe  in  consideration  of  their  naming  him  for  me. 
:-■ '  "  Unto  Louisa  Small,  daughter  of  Elizabeth  Temple,  I  will 
and  beqneathe  the  income  of  the  remainder,  during  her  natural 
life — the  reminder  being  nearly  one-thirtieth — at  her  decease 
the  same  to  her  child  or  children,  and  so  on.  At  the  decease  of 
my  mother,  I  will  and  bequeathe  the  income  of  on&-Bixth,  being 
one-half  whose  income  was  bequeathed  my  mother,  unto 
Harriet  C.  £>ing,  of  Lnbec,  Maine,  during  her  natural  life.  I 
will  and  beqneathe  the  income  of  the  other  sixth  to  Samuel 
W.  Kandall  during  his  natural  life,  and  at  his  death  the  in- 
come is  to  be  divided  in  equal  shares — to  his  children  and 
theirs — perpetual.  At  the  decease  of  Harriet  C.  Bing,  if  her 
mother  be  living,  she  shall  receive  the  same  daring  her  natural 
life.  At  the  decease  of  botii,  the  children  of  Bewell  and 
Uerrilla  Webber,  of  Richmond,  shall  have  the  same  income 
during  their  natural  lives  and  their  children  in  pcrpeal. 

"Should  in  any  of  the  contingent  remainders  herein  named 
— there  be  any  doubt  as  to  the  disposition  of  said  remainder, 
it  is  my  will  that  the  general  course  of  the  law  be  followed. 

"  I  hereby  appoint  Henry  Q.  Sampson  and  Samuel  W.  Ran- 
dall, both  of  Bowdoinham,  Maine,  to  be  my  lawful  administra- 
tors. 

[seal.]  "A.  Q.  Rakdall." 

"Witnesses:  Edward  P.  Bond. 
Albert  H.  Shedd. 
Leigh  R.  Worcester. 
"  Executed  in  Boston,  December  21, 1877." 

J.  W.  ^aulding  and  F.  J.  Buhgr,  for  the  executors  and 
others. 
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W.  T.  SaU,  for  Hatherly  RandaU  and  othetB. 

S.  J.  MiUay,  for  Lnoy  Randall  and  otherB. 

P&wera  <md  Pawen,  for  Mrs.  J.  King  and  Harriet  O. 
EiDg. 

Walton,  J.  Tliia  is  a  anit  in  eqnity  praying  for  the  con- 
Htruetion  of  the  will  of  Albion  Q,  Randal].  The  facta  stated 
in  the  bill  are  to  be  taken  as  true.  The  first  qnestion  is 
vhether  all  the  proviaions  of  the  vill  can  be  snstained.  They 
cannot.  The  testator  has  in  some  of  the  provieiona  attempted 
to  create  perpetaities.  These  provisions  mast  of  course  be 
rejected.  All  the  other  proTisiona  may  be  snstained.  The 
life  estates  which  are  certain  to  Test  within  a  life  or  lives  in 
being,  and  twenty-one  years  and  the  period  of  gestation  there- 
after, are  valid.  What  will  become  of  the  testator's  property 
when  all  these  life  estates  shall  end,  is  a  question  which  in  no 
way  affects  the  execntors  and  will  notnow  be  eoDsidered.  The 
facts  stated  in  the  bill  are  not  sufficiently  full  to  enable  ns  to 
do  so.  The  application  of  a  few  well-settled  rules  of  law  will 
determine  the  rights  of  the  parties  now  before  the  conrt,  and 
relieve  the  executors  of  all  doubt  as  to  the  course  to  be  pur- 
sued by  them. 

Of  the  real  estate.  It  is  a  settled  rule  of  law  that  a  gift 
of  the  income  of  real  estate  is  a  gift  of  the  real  estate  itself. 
A  gift  of  the  income  for  life  is  the  gift  of  a  life  estate.  A 
gift  of  the  perpetual  income  is  a  ^ft  of  the  fee.  The  effect  of 
this  rule  upon  the  will  in  question  is  obvious.  Those  to  whom 
the  testator  has  given  the  income  for  life  will  take  a  life  estate, 
and  those  to  whom  he  has  given  the  perpetual  income  will  take 
a  fee-simple  estate.  The  towns  of  Bowdoinham  and  Richmond 
will  take  fee-simple  estates  in  trust  for  the  purpose  named  in 
the  will  as  tenants  in  common  with  the  other  ownera.  This  is 
all  which  it  is  necessary  to  say  of  the  testator's  real  estate.  In 
support  of  tlie  rule  here  stated,  see  Andrews  v.  Boyd,  5 
Idaine,  199;  Butterjield  y.  Hcuikina,  33  Maine,  393;  Earl  v. 
Howe,  35  Maine,  114. 
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Of  tbe  peraonal  estate.  It  is  the  dnty  of  the  exeeatoiB 
to  reduce  the  personal  assets  to  mooej,  and,  after  the  payment 
of  the  debts,  if  aoy,  and  the  costs  of  administratioa,  to  dia- 
tribnte  the  residue  among  the  immediate  donees  in  the  propor- 
tions named  in  the  will.  Tnte,  the  testatbr  has  given  the  in- 
come only  to  the  immediiite  donees,  except  a  small  legacy  of  a 
hundred  dollars  to  a  boy  in  consideration  of  hie  having  been 
named  for  him.     But  the  same  rale  applies  to  personal  estate 

05  to  real  estate,  namely,  the  gift  of  the  income  is  in  contem- 
plation of  law  equivalent  to  a  gift  of  the  property  itself.  If 
the  gift  is  of  the  income  for  life  the  donee  takes  a  life  estate  ; 
and  if  the  gift  is  of  the  perpetual  income,  then  the  donee  be- 
comes the  absolate  owner  of  the  property.  So  held  in  Si^ms 
T.  North,  41  Maine,  265. 

And  the  role  adopted  in  this  State  is  to  allow  the  donee  for 
life  to  have  the  actual  possession  of  the  property,  nnless  the 
will  otherwise  provides.  Starr  v.  McEwan,  69  Maine,  834 ; 
Warren  v.  WAh,  68  Maine,  138. 

It  is  said  to  have  been  at  one  time  held  that  there  could  be 
no  gift  over  of  personal  property;  that  a  gift  for  life  made  the 
donee  the  absolute  owner  of  the  property.  But  it  is  now  set- 
tled both  in  England  and  in  this  country  that  personal  prop- 
erty may  be  limited  over  by  way  of  remainder,  after  tha 
expiration  of  a  life  interest.  And  it  was  formerly  held  that 
the  remainder-man  might  exact  security  from  the  donee  for 
life  that  the  property  shontd  be  forthcoming  intact  at  the 
expiration  of  the  life  estate.  But  that  practice,  says  Chan- 
cellor £ent,  has  been  overruled,  and  the  modem  practice  is  to 
require  nothing  more  than  an  inventory  of  the  property, 
although  the  court  may  still  require  security  in  a  case  of  real 
danger  and  where  the  relations  of  the  parties  are  sncb  as  to 
render  such  a  course  expedient.  2  Kent's  Com.,  454.  We 
think  no  security  should  be  required  in  this  case,  except  a 
receipt,  to  be  filed  in  the  probate  otGce  when  the  executors 
settle  their  final  account.  If  the  donees  for  life  can  have  tbe 
use  and  possession  of  their  several  shares  of  the  testator's 
estate,  it  will  be  a  substantial  benedt  to  them  ;  otherwise  prob- 
ably of  very  little  benefit.    If  testators  do  not  desire  to  have 
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the  remaiodeis  provided  for  in  their  wills  thus  endangered, 
they  can  easily  guard  against  the  danger  by  the  appointment 
of  trustees,  and  declaring  that  the  income  only  shall  be  paid  to 
the  donees  for  life.  Most  wills  creating  remainders  contaiD 
such  provisions.  The  will  now  under  consideration  contains 
no  such  provision. 

The  court  is  asked  to  ascertain  and  decree  who  the  testator 
meant  by  the  "  son  of  Eewel,"  to  whom  he  bequeathed  a 
hundred  dollars.  There  is  no  evidence  before  the  court  on 
which  to  found  such  a  decree.  The  executors  say  they  are 
informed  and  believe  that  Quincy  Handall  Webber  is  the 
person  intended ;  but  mere  information  and  belief  is  not 
evidence  on  which  the  court  can  act.  But  if  no  one  elae 
appears  to  claim  the  legacy,  no  reason  is  perceived  why  the 
«xecutorB  may  not  safely  pay  it  to  the  person  named ;  or,  if  he 
is  a  minor,  to  his  guardian. 

This  is  an  amicable  suit.  AU  the  parties  appear  to  be 
eqnally  desirous  of  obtaining  the  judgment  of  the  court.  I^o 
costs  are,  therefore,  allowed  to  either  of  them.  The  executors 
may  chai^  such  expenses  as  have  been  necessarily  incurred  by 
them  in  the  prodecution  of  the  suit  in  their  administration 
acconnt,  and  the  judge  of  probate  will  allow  for  such  items 
and  such  amounts  as  he  deems  just  and  reasonable. 

Bill  Bostained,  and  a  decree  may  be  entered  in  accordance 
with  the  principles  herein  stated. 

AppLBTON,  0.  J.,  Dahtobth,  Yiboin,  Pkibbb  and  Stuosss, 
J3.,  concurred. 


Upon  the  constraction  of  deviseB  conveyiDg  Mtatw  in  fee  or  for  life,  sm 
Foote  T.  Sranders,  it\ft\i,  uid  note  ;  Stuart  v.  Walker,  infiv;  Copelaod  v, 
BanoD,  iJ^^a;  Johnson  v.  Id.,  infra,  and  note. 

As  to  right  of  life  tenant  to  posseaaion  of  gift  of  personalty  with  remain- 
der over,  Bnnnock  v.  Stacker,  ivj¥a,  and  note  ;  Britt  v.  Bmltli,  ff^Vo. 
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Tbbhunb  vs.  Whith. 

[Si  New  JerMy  Eq.,  BS.] 

Cum  ON  AasuuFnoN  of  mobtoagb  not  pbotablb. 

A  el^m  agslnit  decedeni'a  uUta  viriiiK  ■»>  l>ia  aaaamii^  a  mortgage,  i>  not  prov- 
able nntU  after  foredomn. 

Bill  to  establiBh  and  enforce  liability  for  a  deficieiM^  aria- 
ing  OD  the  sale  of  mortgaged  premises. 

M  E.  Green  and  J.  Wilson,  for  defendant. 

t/".  F.  Hageman,  Jr.,  for  complainant. 

The  Ohasoellob.  A  rehearing  of  this  cause  is  sought  by 
the  defendant,  the  execntrix  of  George  White,  deceased.  The 
snit  is  brought  to  eetablieh  and  enforce  her  liability  to  pay 
deficiency.  The  advisory  master  to  whom  the  canee  was 
referred  advises  that  a  decree  be  made  against  her.  The  facta 
are,  that  the  premises  were  conveyed  to  White  in  1872,  sub- 
ject to  several  mortgages,  among  which  was  that  of  the  com- 
plainant, and  he  asBnmed  the  payment  of  the  latter  incam- 
hrance  as  part  of  the  consideration  of  the  conveyance.  White 
died  Fehniary  16,  1872.  His  will  was  proved  on  the  27th  of 
that  month.  On  the  same  day  an  order  of  the  Orphans  Court 
was  duly  made,  requiring  the  creditors  of  the  estate  to  bring 
in  their  claims  within  nine  months.  Publication  of  it  was 
made,  as  required  by  law.  The  time  limited  expired  Novem- 
ber 27,  1877.  The  complainant  never  pnt  in  his  claim.  In 
1878  he  began  a  snit  in  this  court  to  foreclose  his  mortgage, 
and  the  premises  were  sold  under  the  final  decree  therein  in 
November  of  that  year.  There  was  a  deficiency.  This  suit 
was  brought  in  1879.  The  liability  which  it  is  broaght  to 
establish  and  enforce  is  purely  equitable,  resting  wholly  on  the 
doctrine  of  equitable  subrogation ;  and  while  it  may  he  said 
to  have  existed  in  contemplation  of  equity,  nnder  the  circum- 
stances which  the  case  present^,  from  the  time  when  the  aa- 
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raniption  was  made,  yet  it  was  froai  the  time  when  the  deed 
to  White  wtui  given,  sabject  to  extingniehment  by  the  hona 
fide  action  of  the  partiee  to  that  deed,  and  their  legal  repre- 
Bentatires,  op  to  the  time  when  the  proceedings  in  foreclosare 
were  began.  Crowdl  v.  Hosp.  qf  St.  Bamabaa,  13  C.  E.  Gr. 
650.  And,  moreover,  it  was  not  enforceable,  and  was,  there- 
fore, merely  contingent  at  most,  antil  the  fact  of  the  existence 
of  a  deficiency  had  been  established.  It  coald  not  have  been, 
before  that  time,  proved  as  a  ckim  against  the  'estate  of  White, 
for  it  was  a  mere  contingent  equity,  and  in  no  sense  a  legal 
liability.  Apart  from  that  consideration,  nuder  the  facts  the 
order  to  limit  creditors  of  itself  oonstitntee  no  bar  to  the 
decree  sought  in  this  snit.  It  is  not  alleged  that  the  estate  of 
White  proved  insolvent,  and  the  order  was  not  followed  by  a 
final  decree  of  the  Orphans  Coart  barring  creditors.  By  the 
aixty-eecond  section  of  the  Orphans  Oonrt  Act  (Rev.  764),  it 
is  provided  that  after  the  expiration  of  the  time  limited  in  the 
order,  the  Orphans  Conrt,  upon  proof  to  its  satisfaction  that 
the  notice  has  been  set  np  and  advertised  aa  directed,  may,  by 
final  decree,  order  that  all  creditors  who  hav£  not  brought  in. 
thwr  cWms  within  the  time  in  the  order  directed,  shall  be 
barred  from  any  action  therefor  against  the  executor  or  admin- 
istrator; and  that  any  creditor  who  shall  have  neglected  to 
bring  in  his  debt,  demand  or  claim,within  the  time  so  limited, 
shall,  by  SDch  decree,  be  forever  barred  of  his  action  therefor 
against  such  executor  or  administrator,  except  as  thereinafter 
provided ;  and  the  proviso  referred  to  is,  that  in  case  snch 
creditor  so  failing  to  present  his  debt,  demand  or  daim,  shall, 
after  the  Unal  settlement  of  the  account  of  the  executor  or 
administrator,  find  some  other  estate  not  accounted  for,  he 
shall  be  entitled  to  have  his  debt,  demand  or  claim  paid  there- 
out, or  a  ratable  proportion  thereof,  in  case  other  creditors 
shall  be  barred  of  their  debts,  demands  or  claims.  Before  the 
passage  of  the  Revision  the  order  and  notice  constitnted  such 
bar.  Nix.  Dig,  653,  §  70 ;  Ryan  v.  Flanagan's  Admr.  9 
Vt.  161.  And  it  was  provided  that  the  Orphans  Oonrf 
might,  on  proof  to  its  satisfaction  of  the  publication  of  the 
order  to  limit,  by  its  final  decree,  order  that  all  creditors  wlio 
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had  not  come  in  vithin  the  time  limited  ehenld  ho  harred ;  and 
it  was  aho  provided  that  the  decree  should  be  concIasiTe. 
Nix.  Dig.  308,  §  29.  By  the  Reviaion,  the  law  haa  been 
changed,  and  the  revised  act  declares  in  tertna  that  the  decree 
^all  conetitnte  the  bar.  It  is  not  profitable  to  consider 
vhether  it  was  within  the  province  of  the  revisers  to  make  such 
alteration  in  the  law,  for  the  act  as  it  stands  is  not  thfflr  act, 
bat  the  act  of  the  law-making  power.  It  is  Tirged,  on  the  part 
of  the  complainant,  that  the  Supreme  Coart,  in  Ryder  v.  Wil- 
son'a  .Eer.  12  Vr.  9,  constmed  the  provision  under  considera- 
tion, and  held  that,  except  there  be  a  decree,  there  will  be  no 
bar.  This  court,  in  the  constmction  of  a  statute,  follows  that 
which  the  courts  of  law  have  pat  upon  it.  Snob  ia  necessarily 
the  rule.  It  is  obviona  that  a  different  mle  would  produce 
infinite  confusion.  Ihe  Supreme  Court,  however,  in  the  case 
referred  to,  does  not  construe  the  act,  and  what  is  said  on  the 
subject  is  a  mere  statement  of  the  position  of  the  demnrrant, 
yet  it  is  manifest  from  the  opinion  that  it  assumes  that,  by  the 
Bevision,  a  change  was  introduced,  and  that  now  there  is  no 
bar  unless  therabe  a  final  decree. 

The  decree  will  be  signed,  as  advised  by  the  master. 


Bee  Cmle^  v.  Hand't  Eatate,  ^f^a,  tad  cmm  dted  in  note. 


jBNNUfOB  va.  TeAOUB. 
.      [14  SaDth  Cutdlna,  2£9.] 


EzKODTIOH  OF  POWER   OF  8ALB  BY   SOLB  QTJALiyiEn   EXEOUTOB. — 
EZEBOISE  or  DIBCSKnOX  is  TO  1TUB  OF  SALS. 

A  power  of  Mle  to  aereral  ezeontorfl  mKy  be  ezecated  by  the  sole  qaalified  ezee- 

A  dlrralloa  to  eiecuton  to  wU  ell  teitetor'i  eatete  "  eo  bodh  u  tb«  7alne  of  pn^- 
ertj  abell  recover  from  the  depreesbn  CMieed  by  the  exleting  war,"  mekee 
them  the  eole  judges  of  the  time  for  action,  and  a  ibIb  made  in  tbe  eseiciee  of 
tbtii  boneet  judgment  U  valid  even  If  ebown  to  be  en  error  of  dlewetion. 
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Box  to  set  aside  a  sale  of  Und,  and  for  an  aecoQDting  of 
rentB  and  profits.  Jodgtoent  ww  entered  on  the  report  of  a 
referee,  dismissmg  the  bill  vidi  costs.    Plaintiff  app^ed. 

The  facti  are  Btiffloiently  stated  in  the  opinion. 

(A  P.  Carroll  and  Jl.  W.  Gary,  for  appellants. 

L.  F.  YouTnatu,  Attome;r-General,  for  respondents. 

MoItsb,  a.  J.  The  principal  object  of  this  action  was  to 
hare  the  sale  of  a  certain  tract  of  land  set  aside,  the  deed  given 
therefor  cancelled,  and  an  aocoant  from  the  porchaser  for  the 
rents  and  profits  since  the  sale.  Indeed,  the  only  qaeetion 
made  hj  the  appeal  is  as  to  the  validity  of  the  sale. 

The  land  in  qnestion  originally  belonged  to  P.  L.  Calhonn, 
who  died  some  time  in  the  year  1863,  harmg  first  duty  made 
and  ezecnted  his  last  will  and  testament,  which  bears  date 
Angnst  1,  1861.  The  clanse  of  the  will  which,  it  is  claimed, 
contains  the  power  of  sale  under  which  the  executor  acted,  is 
as  follows :  "  I  desire  that  my  ezecntore,  hereinafter  to  be 
named,  shall  sell  all  my  estate,  both  real  and  personal,  of  what 
nature  or  qnahty  soever  it  may  be,  so  soon  as  the  value  of 
property  shall  recover  from  the  depression  caused  by  the  ex- 
isting war ; "  and  after  providing  for  the  payment  of  his  debts 
and  the  distribotion  of  the  remainder,  the  testator  appointed 
Dr.  A.  Q-.  Teagne  and  his  son,  J.  0.  Calhonn,  executors,  the 
former  of  whom  alone  qualified.  On  the  same  day  that  Dr. 
Te^^e  qoalified  as  executor,  he  obtained  from  the  ordinaiy 
an  order  for  the  sale  of  the  pereonalty,  and  on  October  27, 
1863,  after  dae  advertisement,  the  whole  estate,  both  real  and 
personal,  was  sold  for  cash,  iu  Confederate  money,  in  accord- 
ance with  the  snggestiouH  and  advice  of  the  appraisers,  and  a 
due  retnm  of  the  sale-bill  made  to  the  ordinary  on  November 
10,  1863.  This  sale  was  attended  by  many  of  the  parties  now 
seeking  to  set  it  aside,  some  of  whom  became  purchasers  to  a 
large  amount.  Ko  objections  appear  to  have  been  made  to  the 
sale  by  any  of  the  persons  interested  under  the  will,  though 
Oien  is  evidence  that  the  plaintiff,  W.  D.  Jeonings,  who  was 
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s  creditor  of  the  estate,  did  object  to  having  the  property  Bold 
for  Confederate  money,  though  his  objections  do  not  Beam  to 
have  been  commnuicated  to  the  defendant  Martin,  who  was 
the  largest  parctuuer  at  the  aale,  he  having  bid  off  the  land 
now  in  controversy  for  the  sam  of  $32,000,  paid  his  bid  in 
cash,  in  Confederate  money,  and  received  a  deed  from  the  ei- 
ecntor.  Jennings,  also,  notwithstanding  his  ohjectionB,  became 
a  purchaser  at  the  sale  to  an  amount  not  incooBiderable,  a  part 
of  which,  however,  was,  as  he  says,  for  the  benefit  of  the 
widow  and  part  for  a  yoang  lady  to  whom  he  owed  some 
money,  while  the  remainder  was  for  his  wife.  In  aboat  two 
months  after  the  sale,  the  widow  of  the  testator,  before  the 
plaintiff,  W.  D,  Jennings,  as  a  notary  public,  formally  released 
all  her  ioterest  and  estate,  and  aU  her  claim  of  dower  in  the 
land  sold  to  Kartin,  the  purchaser  at  the  execator's  sale ;  and 
some  of  the  parties  interested  received  from  the  executor,  out 
of  the  proceeds  of  sale,  large  amountB  of  money. 

It  is  very  clear  that  at  the  time  all  parties  interested  con- 
sidered the  sale  a  good  and  valid  sale,  and  that  there  is  not  a 
shadow  of  ground  for  saying  that  there  was  any  fraud,  or  con- 
cealment, or  misrepresentation  which  would  tend  to  invalidate 
it.  On  the  contrary,  all  the  circumBtances  go  to  show  that  the 
sale  was,  at  the  time,  satisfactory  to  all  parties  concerned,  an- 
leea  it  be  W.  D.  Jennings,  who,  as  a  creditor,  may  be  regarded 
as  interested  in  the  estate.  Bat  even  he,  taking  bM  his  conduct 
together,  can  scarcely  be  regarded  aa  making  any  opposition  to 
the  sale,  but  merely  expressing  a  dissatisfaction  with  the  terms 
of  sale  hj  wbich  purcluksers  were  allowed  to  pay  their  bids  in 
Confederate  money. 

But,  conceding  all  this,  the  validity  of  the  sale  is  challenged 
npon  the  ground  of  a  want  of  power  in  the  executor  to  make 
the  sale.  ^irst.  Because  there  were  two  executors  appointed, 
and  one  could  not  sell  even  though  the  other  never  quali- 
fied. /Second.  Because  the  power  to  sell  was  conditional,  and 
as  the  condition  never  happened  the  power  never  vested.  As 
to  the  first  ground,  it  is  very  clear  that  it  cannot  be  snstained. 
The  very  object  of  the  statute  (21  Henry  VIII,  ch.  IV,  3 
Stat.  4S7},  which  was  in  force  at  the  time  this  sale  was  made. 
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TTOB  to  obviate  this  objection.     Britton,  t.  Zewig,  8  Rich.  Eq. 
271. 

As  to  the  second  ground,  it  is  quite  clear  that  the  power  of 
sale  was  a  conditional  one,  and  it  is  equally  clear  that  the  con- 
dition was,  in  ita  nature,  precedent  and  not  subsequent,  and 
that,  BQch  being  the  case,  until  the  condition  was  performed, 
or  the  contingency  npon  which  tlie  power  was  conferred  hap- 
pened, the  power  coald  not  be  lawfully  exercised.  So  that  the 
real  question  in  this  case  is,  whether  the  contingency  npon 
which  the  power  to  sell  was  given  had  happened  at  the  time 
the  sale  was  made,  and  as  subsidiary  to  this,  who  was  to  de- 
termine whether  the  contingency  had  happened.  To  Bolve 
these  questions  it  will  be  necessary  to  inquire  what  was  the 
nature  of  the  condition.  Was  it  the  happening  of  a  distinct 
and  independent  fact,  or  was  it  a  condition  which,  in  its  very 
nature,  involved  the  exercise  of  judgment  or  discretion  for  the 
determination  of  whether  it  had  happened,  and  about  which, 
therefore,  there  might  well  be,  as  there  was  in  this  very  case, 
honest  difference  of  opinion  ?  It  certainly  was  not  a  distinct 
and  independent  fact,  as  if  the  testator  had  provided  that  the 
executor  should  sell  when  a  certain  person  should  attain  to  a 
certain  age,  bat  it  waj  a  condition  the  happening  of  which 
could  only  be  determined  by  an  exercise  of  judgment.  When 
the  value  of  property  should  recover  from  a  depression  caused 
by  a  war,  or  by  any  other  special  circamstance,  must  neces- 
sarily be  a  question  to  be  determined  by  the  exerciBe  of  judg- 
ment— ono  about  which  persons  might,  and  probably  would, 
honestly  differ.  What  was  to  be  the  extent  of  the  recovery 
which  would  authorize  a  aalel  Somebody  must  judge  of  this, 
and  if  the  execator  ie  not  permitted  to  do  so,  then  it  is  difficult 
to  suggest  who  could.  If  the  execator  commits  an  error  of 
judgment  in  determining  such  a  question,  that,  certainly, 
ought  not  to  invalidate  a  sale  made  by  him  in  the  honest  exer- 
cise of  his  judgment.  If  it  did,  then  it  wonid  be  impossible 
to  tell,  until  after  it  was  tested  by  a  judicial  proceeding, 
whether  any  sale  made  under  snoh  a  power  was  valid,  and  if 
such  a  rule  be  established  it  would  destroy  all  chances  of 
making  such  a  sale,  for,  certainly,  no  one  would  buy  with  the 
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prospect  of  having  his  title  inquired  iBto  and  assailed  jears 
after  npou  the  ground  that  the  executor  had  committed  aa 
error  of  jndgment  in  determining  a  qaestion  which  was  left  to 
hie  dlBcretion. 

It  is  perfectly  manifest  that  the  testator  in  this  case  in- 
tended to  invest  his  ezecntor  with  power  to  sell  in  a  certain 
continfjrency,  the  happening  of  which  most  necessarilj  be  de- 
termined b;  an  exercise  of  judgment,  and  nnless  his  executor 
— the  person  whom  he  has  selected  aa  possessing  more  of  his 
confidence  than  any  one  else — is  anthorized  to  determine  this 
question,  then  the  purpose  of  conferring  upon  the  executor  the 
power  to  sell  would  be  practically  defeated.  That  purpose, 
doabtless,  was  to  avoid  the  necessity  of  obtaining  an  order  of 
the  court  for  the  sale,  which  would  involve  delay  and  expense; 
hat  if  the  executor  is  denied  the  power  of  determining  the 
time  for  the  sale,  or  if  his  honeet  determination  is  liable  to  be 
revised  and  reversed  by  the  court,  then,  clearly,  it  would  have 
been  better  to  have  required  a  resort  to  the  court  in  the  first 
instance,  rather  than  to  give  an  apparent  power  to  tbe  executor, 
which  would  only  serve  to  delude  purchasers  and  result  in 
greater  delay  and  larger  expense  than  if  the  will  had  required 
a  resort  to  the  coart  in  the  first  instance.  That  these  views 
are  not  without  the  support  of  authority,  may  be  seen  by  refer- 
ence to  the  case  of  Oreer  v.  McBeth,  12  Rich.  Eq.  254.  The 
cases  of  MeCants  v.  Bee,  1  MoC.  Ch.  383,  and  South  Carolina 
£.  E.  Co.  V.  Toomer,  9  Kich.  Eq.  270,  relied  upon  by  the 
appellants,  do  not,  in  our  judgment,  confiict  with  these  views. 
In  the  former  case  the  question  was  not  really  made,  but  it 
was  suggested  that  the  execator  was  willing  to  confirm  a  con- 
tract for  the  sale  of  a  slave  which  had  been  made  hy  the  life 
tenant,  about  which  the  real  controversy  was,  and  the  court, 
among  several  other  reasons  why  the  executor  could  not  make 
the  sale,  said  that  the  power  given  to  the  executor  was  only  to 
sell  sach  property  as  was  useless  to  the  estate,  and  that  the 
court  could  not  suppose  that  this  conferred  a  power  to  sell  the 
slave  in  question,  without  assuming,  which  it  would  not  do, 
that  the  executor  was  willing  to  commit  a  fraud,  for  there  was 
another  provision  in  the  wiU  directing  the  executor  to  increase 
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the  stock  of  that  kind  of  property  hj  mveatiog  the  surplus 
fnnds  of  the  estate  in  the  parchase  of  skves ;  for  if  the  eoart 
were  at  liberty  to  suppose  that  the  sUve  was  of  sDch  a  descrip- 
tioD  as  to  be  oseleea  to  the  estate,  then  it  would  hare  to  aop- 
pose  that  the  executor  was  willing  to  commit  an  actual  fraud 
by  impftting  upon  a  female  property  which  he  knew  to  be 
worthless.  In  the  case  of  Bailroad  Company  v.  Toomer,  the 
condition  upon  which  the  power  to  sell  was  given  was  the  hap- 
pening of  a  distinct  fact,  and  was  not  a  condition  which  would 
hare  to  be  detenftioed  by  the  exercise  of  judgment  or  discre- 
tion. 

When,  therefore,  as  in  this  case,  a  power  of  sale  is  ^ren 
to  an  executor,  upon  the  happening  of  a  contingency  which 
can  only  be  ascertained  by  the  exercise  of  judgment  and  dis- 
cretion, and  the  executor,  in  the  honest  exercise  of  his  judg- 
ment, determines  that  such  contingency  has  happened,  and 
accordingly  makes  the  sale,  such  sale  cannot  he  invalidated, 
eren  though  it  should  be  made  to  appear,  in  the  light  of  snbse-  - 
quent  eventa,  that  the  executor  had  committed  an  error  of  judg- 
ment in  determining  whether  the  contingency  bad  happened 
upon  which  he  was  authorized  to  sell.  If,  however,  it  should 
appear  that  the  executor  erred  willfully,  or  from  saeh  gross 
negligence  as  would  imply  willfulness,  then  it  would  be  dif- 
ferent, and  the  question  whether  the  sale  should  be  allowed  to 
stand,  would  depend  largely  upon  whether  the  purchaser  had 
notice  of  such  misconduct  upon  the  part  of  the  executor.  In 
this  case,  as  we  have  seen,  there  is  no  foundation  for  a  sus- 
picion even  that  the  executor  acted  otherwise  than  honestly  in 
determining  whether  the  contingency  had  happened  upon 
which  he  was  authorized  to  sell,  and,  therefore,  upon  the  prin- 
ciples above  stated,  there  ia  no  ground  for  invalidating  the 
sale. 

The  jndgment  of  the  Circuit  Court  is  affirmed. 

MoQowAK,  A.  J.,  concurred. 
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.    Spacldino  vs.  Waedfibld's  Estate. 

[BS  VermoDt,  BeO  ] 

DbOBEE  of  OABK  BBQUIBBD  of  EXEOCTOB  in  MAHAOIIfG  ESTATE. 

An  executor  or  admtoisbvtor  U  bonad  to  bring  to  tha  tnanagement  mnd  clodng 
of  an  eatste  the  aame  cftre  and  dili^nce  trbich  a  prudent  mui  would  eierclte 
under  like  clrcnmetancee.  Tbe  liability  oF  the  execator  for  the  loss  of  tha 
Mtate  It  not  whollj  dependent  on  tbe  qns<ition  of  whether  he  haa  acted  in  good 
faith.  • 

It  is  negligence  on  the  part  of  an  execator  to  deliver  a  $1,000  U.  S.  6-SO  bond, 
worth  at  theUmeln  all  the  mu-keta  oFtbe  country  (1,200,  to  each  of  three  1^ 
aleea  Inpayment  of  a  |l.<H>01egaoy  to  each;  and  he  ta  liable  tor  the  loaa. 

The  executor  is  also  liable  for  the  preminn  and  iutereet  oa  an  |S0O  bond  de- 
poalted  in  tbe  bank  to  create  a  fbnd  upon  which  to  draw  to  pay  tbe  expeneee  of 
tettling  Uie  catatei  •«  it  wu  not  found  by  the  commiaaioner  that  the  oreatioo 
of  ancb  a  fund  waa  nareaaary. 

The  execntor  waa  eoUtled  to  no  leniency  at  tbe  band)  of  the  court,  by  rirtnally 

remaining  dlent  i»  to  how  mncb  the  bond  brought,  bow  much  Interest  be  re- 

'    celTed  on  it.  whether  be  mingled  tbe  availa  with   his  own  fundi,  Ac,  and 

ebould,  therefore,  be  charged  with  the  higheat  market  T*lae  of  tbe  fund,  aod 

tbe  bighest  rate  of  intereit. 

The  court  below  rendered  judgment,  pro  forma,  on  tbe  re- 
port in  favor  of  tbe  estate  for  $1,522  79.  Tbe  commifisioner 
foand,  among  other  facts  : 

!Mr6.  Wakefield  had,  at  the  time  of  her  decease,  T7.  S.  5-20 
govemmeDt  bonds  of  the  isaae  of  1867,  representing  at  their 
face  value  three  thousand  eight  hundred  dollars,  on  deposit 
at  the  First  National  Bank  of  Brattleboro'.  Tbe  appraisers 
appoiDted  bj  tbe  Probate  Court,  apon  Mrs.  Wakefield's  eetate, 
appraised  said  bonds  at  their  face  value.  The  execntor  was 
told  by  the  jndge  of  the  Probate  Court  that  it  would  be  proper 
for  him  to  pass  over  three  thousand  dollars'  worth  of  said  gov- 
ernment bonds,  at  the  appraisal,  to  pay  the  three  legacies  of 
one  thousand  dollars  each,  specified  in  said  will,  bnt  no  order 
or  decree  was  made  by  the  Probate  Conrt  to  that  effect.  On 
the  2d  day  of  May,  1874,  the  execntor  paid  over  to  the  leg- 
atees, Mariah  N.  Graves,  Sarah  M.  Kenney,  and  Aurora  E. 
Spaulding,  each,  one  of  said  bonds  of  the  denomination  of  one 
thousand  dollars,  to  cancel  their  legacies  under  said  will,  as  he 


Diqilized  by  Google 


SPAULDDTQ   t.  WAEEFIELD'B  ESTATE.  15 

Bnppoeed  he  had  a  legal  right  to  do.  The  bonds  at  that  time 
were  worth,  in  Kew  York,  from  1.20  3-5  to  1.20  1-4.  They 
were  worth  in  Vermont,  at  the  same  time,  a  preminm  of  twen- 
ty per  cent.,  which  would  he  their  market  vatne  in  New  York 
or  Boston,  less  a  per  cent,  off  for  converting  them.  *  »  * 
If  the  plaintiff  ahoald  be  chai^^  with  the  preminm  of  twenty 
per  cent,  on  the  three  thousand  dollars  in  bonds,  which  he  paid 
to  the  legatees,  with  simple  interest  thereon,  from  May  2, 1874, 
to  September  14, 1880,  then  the  above  sam  of  fonr  hundred 
and  seventy-two  dollars  and  forty-two  cents  should  be  increased 
eight  hundred  and  twenty-nine  dollars  and  twenty  cents,  mak- 
injir  the  sum  for  which  plaintiff  is  chargeable  one  thousand 
three  hundred  and  one  dollars  and  sixty-seven  cents.  If  the 
plaintiff  should  be  further  charged  with  the  premium  of  twen- 
ty per  cent,  on  the  eight  hundred  dollars  in  bonds,  which  he 
deposited  in  the  First  National  Bank  of  Bellows  Falls,  with 
simple  interest  thereon  from*  May  2,  1874,  to  September  14, 
18S0,  then  the  snm  above  stated  should  be  increased  two  hun- 
dred and  twenty-one  dollars  and  twelve  cents,  making  the  sum 
for  which  plaintiff  is  chai^^ble,  amount  to  one  thonsand  five 
hundred  and  twenty-two  dollars  and  seventy-nine  cents. 

JR.  W.  Clark  and  Uatkine  <&  Goodwin,  for  the  plaintiff. 

A.  Stoddard  and  Da/oenport  dk  Eddy,  for  defendant. 

EoBs,  J.  It  is  weU  settled  that  the  measure  of  care  and 
diligence  which  an  executor  or  administrator  is  bound  to  bring 
to  the  management  and  closing  of  the  estate,  is  that  which  a 
prudent  man  would  exercise  under  like  circumstances.  How- 
ever much  of  good  faith  and  honest  intention  he  may  exercise 
in  tbe  discharge  of  his  trust  duties,  unless  be  also  exercises  this 
.  degree  of  care  and  diligence,  and  the  estate  suffers  from  the 
lack  of  it,  he  is  bound  to  make  the  loss  good  to  the  estate. 
Heasored  by  this  standard,  we  think,  tbe  delivery  of  a  $1 ,000 
U.  S.  5-20  bond,  worth  at  the  time  in  all  the  markets  of  the 
country  $1,200,  to  each  of  the  three  legatees  in  payment  of  a  * 
legacy  to  each  of  $1,000  was  negligence,  and  rendered  the 
plaintiff  liable  to  account  for  the  loss  to  the  estate.    We  can- 
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not  yield  to  the  claim  of  the  plaintifPe  counsel,  that  his  datj 
was  dJBcbarged  when  he  obtained  the  valne  placed  upon  the 
honds  bj  the  appraiaera,  or  the  amonnt  which  the  goTemment 
promised  to  pay  the  holder.  The  very  fact  whic^  he  urges,  to 
wit,  that  such  obligations  were  fluctnating  in  the  market, 
bound  him  to  keep  informed  in  regard  to  their  market  vala^ 
and  to  use  the  diligence  of  a  prudent  man  to  take  advantage  of 
the  market,  and  realize  the  moat  po&sible  for  the  estate.  Nor 
does  what  the  Probate  Court  told  the  plaintiff  at  all  lessen  the 
measare  of  care  and  diligence  he  was  bound  to  exercise  in  the 
dischai^e  of  his  duties.  He  was  bonnd  to  know  the  law,  and 
if  he  bad  doubts  abont  hie  knowledge,  or  ability,  to  obtain  ac- 
cnrate  knowledge  of  the  degree  of  care  and  diligence  which  he 
waa  bound  to  exercise,  he  should  hare  dechned  the  tnut. 
What  the  Probate  Court  told  him  would  hare  an  important 
bearing  npon  hie  good  faith  in  the  transaction,  if  that  were  the 
only  element  entering  into  the  determination  of  his  liability. 
As  these  bonds  were  interest-bearing  aecnritioe,  the  plaint^ 
was  properly  charged,  with  interest  on  the  amonnt  of  the  over- 
payment of  the  legacies.  Besides,  it  wonld  have  been  his  dnty 
to  have  exercised  this  same  degree  of  care  and  diligence  to 
have  kept  the  overplns  at  interest.  His  act,  which  occasioned 
the  loss,  pat  it  ont  of  his  power  to  exercise  this  degree  of  care 
and  diligence  in  placing  the  overplus  at  interest.  The  same 
considerations  apply  in  regard  to  charging  him  with  the  pre- 
mium on  the  $800  bond.  Itiscontended  that  the  interest  on  the 
premium  on  this  bond  stands  on  a  different  basis  from  the  interest 
on  the  premiums  on  theother  bonds.  Heclaims  that  he  deposited 
that  bond  in  the  bank  where  he  kept  his  individnal  deposits  to 
create  a  fund  npon  which  to  draw  to  pay  the  expenses  of  set- 
tling the  estate.  The  commissioner  has  not  fonnd  that  the 
creation  of  sach  a  fund  was  necessary  or  proper  in  the  settle- 
ment of  this  estate.  He  would  be  boond  to  the  same  measure  ' 
of  care  and  diligence  in  regard  to  this  as  to  all  other  matters  in 
the  settlement  of  the  estate.  When  asking  to  have  the  decis- 
ion of  the  commissioner  and  County  Court  reversed  in  regard 
to  this  item,  it  is  for  him  to  establish  that  the  creation  of  stich 
a  fund  was  required.     On  other  grounds  the  decision  of  the 
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'  and  of  the  Coantj  Oonrt  in  this  particclar  can 
be  upheld.  He  was  called  upon  by  the  Probate  Conrt  to  ac- 
coant  for  thU  bond,  and  was  there  charged  with  the  premiam 
and  interest  thereon.  The  case  was  broaght  to  the  Coanty 
Court,  and  he  was  again  called  upon  to  acconnt  for  the  same. 
Knowing  JQst  what  he  had  done  with  the  bond,  and  having  the 
means,  by  applying  to  the  bank,  to  ascertain  and  inform  the 
eommiaBioner  jnst  what  he  received  for  the  bond,  and  what  in- 
terest, if  any  bad  been  allowed  him  for  the  money  derived  from 
the  sale,  he  has  wholly  failed  to  inform  the  commissioner  in 
these  respects,  as  well  as  whether  the  bond  was  in  fact  sold  by 
the  bank,  and  whether,  if  sold,  the  avails  were  mingled  with 
his  individual  fands  on  deposit  in  the  bank.  His  so-called  ac- 
connting  is  snbstantial  silence  on  the  vital  matters  involved. 
On  these  facts  he  was  entitled  to  no  leniency  at  the  hands  of 
the  conrt.  In  sach  case  it  is  nsnal  to  charge  the  trostee  with 
the  highest  market  value  of  the  fund,  and  the  highest  rate  of 
interest  allowable  by  the  law  of  the  land,  and  to  disallow  all 
claims  for  services  for  care  of  the  property  not  acconnted  for. 
Fanodl  v.  Stewi,  46  Tt.  678.  If  any  other  rule  should  be 
adopted,  all  an  administrator,  or  executor,  or  other  trustee, would 
have  to  do  to  cover  up  his  gains  on  the  trust  property,  woald 
be  to  remain  silent  when  called  npon  to  render  an  account  of 
his  stewardship.  There  was  no  error  in  charging  him  interest 
on  this  item.  The  charge  for  personal  services  on  the  farm 
after  it  had  passed  into  the  possession  and  control  of  the  life- 
tenant.  Chandler  Wakefield,  were  properly  disallowed.  They 
were  iftt  performed  for  the  benefit  of  the  estate,  hot  for  the  ben- 
efit of  the  life  tenant,  who  should  pay  for  them,  if  any  one. 
The  judgment  of  the  County  Conrt  is  affirmed. 


NoTH.— As  to  Iiabillt7  of  raecutor  for  Investmeots  and  for  acta  of  co- 
executor,  see  OrmiatoQ  v.  Olcott,  ij^ra;  McEim  v.  Aulbach,  ii^v,  and  note. 
BeealsoTroupT.  BiM,  1  AiiLpiob.ai8;  Want  t.  Kitchen,  Id.  85S. 
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Newton  vs.  Sbamas'b  JTeibnd  Society. 

[ISO  HaMMboEstta,  SI.] 
LfOOBFORATlHQ  FAFEB   IN    WILL   BT   BBTSfiEHOB. 

If  ■  will,  daly  execated  and  witnessed,  incorpontei  Id  itulf  b;  reffreoce  a  p*p*r 
not  BO  ezecnUd  and  witDc«ied,coii|jdnliiK  directions  u  to  tbe  disposition  of  tha 
testator's  ealate,  such  paper,  if  id  existence  at  the  date  of  the  will  uid  clearly 
identified  bh  the  paper  referred  to,  is  a  put  of  tbe  wlU,  aod  sbonld  be  admitted 
to  probate  ae  iDch. 

Tbe  Probate  Court,  after  admitUi^  a  will  to  Probate,  and  after  the  lime  for  ap- 
pealing from  tbe  decree  has  paased,  may  admit  to  probate  a  paper  referred  to  in 
tbs  will,  and  which  in  law  forms  part  of  it,  aod  which  b;  mistake  was  not  prs- 
teoted  to  tbe  oonrt  wbeo  tbe  iriU  was  admitted  to  probate. 

Afpral  from  a  decree  of  the  Probate  Court,  adtuittiog  to 
probate  a  book  as  part  of  the  will  of  Alexander  De  Witt. 

On  Febmarj  4, 1879,  hie  will  and  foar  codicils  were -ad- 
mitted to  probate,  and  'William  Newton  aod  Charles  A.  AngeU 
were  appointed  executors.  On  June  3,  1879,  tbej  presented  a 
petition  to  the  judge  of  probate,  Betting  fortli  that  the  second 
clause  of  tbe  third  codicil  of  the  will  was  as  fallows:  "I  re- 
Toke  that  part  of  mj  will  which  gives  directions  for  the  pay- 
meat  of  my  legacies,  and  order  and  direct  my  executors  or  the 
anrviror  of  them  to  pay  the  several  legacies  mentioned  in  my 
wills  and  codicils,  as  near  as  possibly  convenient,  according  to 
the  directions  written  in  a  hook  by  MelviD  W.  Pierce,  eifcned 
by  me,  Alexander  Be  Witt,  and  witnessed  by  said  Melvin  W. 
Pierce ; "  that  the  petitioners  had  Uie  book  referred  to  Ih  their 
possession,  but  did  not  offer  it  for  probate  with  the  will  be- 
cause they  did  not  think  it  necessary  to  have  it  admitted  to 
probate ;  that  the  book  filed  with  the  petition  was  the  book  re- 
ferred to  in  said  codicil,  and  was  in  existence  at  the  time  of  the 
making  of  said  codicil ;  and  praying  that  the  same  might  be 
admitted  to  probate  as  part  of  the  will  of  Alexander  De  Witt. 

On  this  petition,  after  duo  notice  to  all  parties  interested, 
tbe  judge  of  probate  ordered  a  decree  to  be  entered,  which, 
after  reciting  that  it  appeared  that  a  part  of  the  directions  in 
said  book,  to  wit,  the  writing  on  the  cover  and  on  certain  speo- 
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ified  pages  thereof,  with  the  exception  of  certain  epecified 
wards  and  tigaree  on  two  of  those  pages,  were  a  part  of  the 
will  of  the  deceased,  namel;,  of  the  third  codicil  thereto,  and 
that  the  same,  being  written  and  signed  by  the  deceased  and 
witnessed  hy  Melvin  W,  Pierce  at  the  time  of  the  execation  of 
eaid  codicil,  was  legally  execnted,  ordered  that  the  aforesaid 
parts  of  the  book,  and  the  directions  written  therein  and  signed 
by  the  deceased,  be  allowed  as  part  of  the  third  codicil  and  of 
the  last  will  of  the  deceased. 

Prom  this  decree  two  of  the  legatees  appealed  to  this  coort, 
assigning  as  reasons  of  appeal  that  the  book  was  not  a  part 
of  the  will  and  codicils ;  and  that  it  was  offered  for  probate  too 
late. 

At  the  hearing  of  the  appeal,  the  ^rtiea  agreed  that  the 
facts  set  forth  in  the  petition  of  the  ezecntors  were  trne ;  and 
tliat  the  only  other  facts  material  to  the  determination  of  the 
case  were  as  follows :  On  the  cover  of  the  book  were  written 
the  following  words,  signed  by  the  testator,  and  witnessed  by 
MelWn  W.  Pierce ;  "  Directions  to  my  ezecntors  in  the  way 
and  manner  I  wish  all  the  It^des  to  be  paid  as  near  aa  possi- 
bly convenieDt.  Should  I  dispose  of  any  of  the  property  here- 
in named  before  my  decease,  I  order  and  direct  my  executors 
to  make  np  the  legacies  in  stocks  or  other  securities  or  cash,  as 
they  may  think  best."  The  book  contained  several  pages  of 
instmctions  as  to  paying,  in  specific  property,  legacies  given  in 
the  will  and  codicils,  comprising  twelve  classes  or  divisions  of 
iDstraction,  each  division  being  signed  by  the  testator  and  wit- 
nessed by  Pierce.  The  book  further  contained  two  entries,  by 
way  of  marginal  note  and  interlineation  by  the  testator  after 
the  execution  of  the  third  codicil,  which  consisted  of  the  words 
and  figures  excepted  in  the  decree  of  the  Probate  Court ;  and 
also  a  list  of  property  not  disposed  of  on  the  testator's  eightieth 
birthday,  at  the  end  of  the  book  and  wholly  distinct  from  the 
instructions,  which  was  not  offered  for  probate  nor  mentioned 
in  that  decree.  With  these  exceptions,  the  whole  book  was  ad- 
mitted to  probate  in  the  court  below,  and  waa  in  its  present 
form  at  tbe  times  of  the  making  of  the  codicil  and  of  the  teft- 
tator's  death. 
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The  ease  was  reserved  by  Gray,  C.  J,,  at  the  request  of  both 
parties,  for  the  consideration- of  tbe  full  conrt,  and  for  the  entry 
of  snch  decree  as  law  and  joBtice  miglit  reqaire. 

W.  W.  Sice  db  S.  Eaynea^  for  the  appellants. 

W.  S.  B.  Sopking,  for  the  appellees. 

Gray,  C.  J.  If  a  will,  ezecDted  and  witnessed  as  required 
by  statate,  incorporates  in  itself  by-reference  any  docnment  or 
paper  not  so  execnted  and  witnessed,  whether  the  paper  re- 
ferred to  be  in  the  form  of  a  will  or  codicil,  or  of  a  deed  or  in- 
denture, or  of  a  mere  list  or  memorandom,  the  paper  so  referred 
to,  if  it  was  in  existence  at  the  time  of  the  execntion  of  the  will, 
and  is  identified  by  clear  and  satisfactory  proof  as  the  paper  re- 
ferred to  therein,  takes  effect  as  part  of  tbe  will,  and  shotild  be 
admitted  to  probate  as  such.  AUen  v.  Maddock,  11  Moore's  P. 
C.  427 ;  Singleton  v.  Tomlinaon,  3  App.  Cas.  404 ;  Jackaon  v. 
Bahcoch,  12  Johns.  389;  Tonnele  t.  Hall,  4  Comst  140; 
Chamhera  t.  McDaniel,  6  Ired.  226 ;  Beall  v.  Cunningham,  3 
B.  Mon.  390 ;  Eca-vy  v.  Chouteau,  14  Mo.  587. 

In  Loring  v.  Sumner,  28  Pick.  98, 102,  Mr.  Justice  Morton 
said,  "  There  is  no  doubt  that  a  valid  bequest  or  devise  may  be 
made  by  reference  to  objects  and  doonments  not  incorporated 
in  or  annexed  to  the  will."  In  that  case  the  will  contained 
this  clanse :  "  I  have  given  to  my  son,  Nathaniel  Loring,  Jr., 
one  thoQsand  dollars  by  note  for  his  fall  part  of  my  estate.'* 
It  was  held  that  this  was  a  valid  legacy  of  the  enm  of  $1,000, 
although  the  note  had  no  validity  as  a  note,  for  want  of  consid- 
eration, and  had  not  been  made  with  any  testamentary  intent. 
It  is  true  that  the  amount  of  the  legacy  there  appeared  on  the 
face  of  the  will.  But  in  Wilbar  v.  Smith,  5  Allen,  194,  this 
feature  was  wanting;  the  testator,  having  signed  and  delivered 
to  four  of  his  children  respectively  promissory  notes  which 
were  without  consideration  and  ineSectual  as  gifts  mortit 
cavsa,  on  the  same  day  made  his  will,  by  which,  after  various 
pecuniary  legacies  to  other  children  and  grandchildren,  he 
gave  to  the  four  childreu  "  an  equal  proportion  with "  the 
others,  "  each  to  have  in  the  same  proportion  as  I  give  in  this 
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will,  together  with  the  ootee  of  this  date  to  "  the  four  children ; 
and  it  was  held  that  the  fonr  took  specific  legacies  of  the 
amonnts  of  the  notes.  And  in  Thayer  t.  Wellington,  9  Allen, 
233,  292,  it  was  said  by  the  court,  "A  testator  may  refer  ex- 
pressly to  a  paper  already  ezecnted,  and  describe  it  with  such 
particalarity  as  to  incorporate  it  Tirtnally  into  the  will,  or  he 
may  refer  to  deeds  or  other  instroments,  or  monnmentfi,  or  ex- 
isting facts,  to  which  reference  may  be  had  in  conetming  bis 
wilL" 

In  Allen  y,  Maddock,  above  cited,  a  codicil  headed,  "  This 
JB  a  codicil  to  my  last  will  and  testament,"  was  duly  executed, 
and  attested  in  1856 ;  upon  search  among  the  papers  of  the  tes- 
tatrix after  her  death,  there  was  found,  indosed  in  a  sealed 
envelope  on  which  were  written  the  words  '*  Mrs.  Ann  Foote's 
will,"  a  will  execoted  by  her  in  1851,  but  not  so  attested  as  to 
have  any  validity  as  a  will,  and  no  other  testamentary  paper  of 
any  description  was  found.  Mr.  Peinberton  Leigh  (afterwards 
Lord  Kingsdown)  delivered  the  judgment  of  himself,  Dr.  Lush- 
ington,  Sir  Edward  Eyan  and  Sir  Creeswell  Oesswell,  affirm- 
ing the  decree  of  Sir  John  Dodson,  reported  in  Beane,  326 ; 
and,  upon  an  elaborate  review  of  the  anthorities,  holding  that 
this  will  was  sufficiently  identified  as  the  last  will  referred  to 
by  the  codicil  of  1856,  and  was  incorporated  with  and  made 
valid  by  that  codicil,  and  that  the  two  shoald  be  admitted  to 
probate  as  together  constituting  the  last  will  and  codicil  of  the 
testatrix,  although,  as  was  observed  in  the  judgment,  since  the 
St.  of  1  W.  IV  &  1  Vict.  c.  26  (as  under  our  Gen.  Sts.  c.  92, 
§  6),  "no  paper  not  properly  executed  and  attested  can,  in 
strictness,  be  for  any  purpose  a  will  or  codicil." 

Several  decisions  of  Sir  Herbert  Jenner  Fust  since  the 
statute,  not  referred  to  in  that  judgment,  are  to  the  like  effect. 
For  instance,  where  a  widow  made  a  will  devising  and  be- 
queathing all  her  real  and  peraonal  estate  upon  the  trusts  ex- 
pressed in  the  will  of  her  late  husband,  which  she  described 
by  its  date  and  as  having  been  afterwards  revoked,  it  was  held 
that  the  revoked  will  of  her  husband  should  be  admitted  to 
probate  as  part  of  her  will.  Goods  <^ Durham,,  1  Notes  of  Cases, 
865 ;  B.  o.  3  Curt.  Eccl.  67.     So  where  a  testator  left  proper- 
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ty  to  hie  eldest  sod,  id  trost  for  himaelf  aod  the  other  children 
as  expreeaed  in  an  indeDtnre  of  settlement  made  between  him 
and  the  testator  two  jeare  before,  it  waa  held  that  the  indea- 
tnre  was  part  of  the  will,  hot  that,  as  the  original  indenture 
onght  to  be  retained  bj  the  trustee,  a  notarial  cop;  should  form 
part  of  the  probate.  Goods  of  IHo&itu,  1  Notes  of  Cases,  398 ; 
B.  0.  3  Cnrt.  £ccl.  60.  And  where  a  testator  left  a  will  and 
codicil,  and  on  the  first  page  of  the  will  referred  to  "  the  paper 
hereunto  annexed,  as  a  further  distribntion  of  mj  effects,"  and 
at  his  death  the  will  and  codicil  were  fonnd  in  a  sealed  packet, 
and  attached  to  the  will  by  a  pin  was  a  paper  containing  such  a 
disposition  and  stated  b;  the  testator  to  be  the  paper  referred 
to  in  the  will,  this  paper  was  admitted  to  probate  as  part  of  the 
will.  Goods  of  WiUe^ord,  1  Notes  of  Cases,  404;  s.  o.  8 
Cnrt.  Eccl.  77.  See  also  Goods  <f  Bacon,  3  Notes  of  Cases, 
644;  ti'Mx:foo;^:^ar«,  4Notesof  Case£,S8. 

In  Dichmson  v.  SHdoljth,  11  0.  B.  (N.  S.)  341,  a  testatrix, 
on  Angnst  27, 1819,  made  a  will  executed  and  attested  in  the 
manner  required  to  pass  both  real  and  personal  estate,  making 
specific  devises  and  beqaeets,  containing  no  residuary  devise, 
appointing  an  execQtrix,  and  *'  revoking  all  former  wills,  ex- 
cepting two  memorandams  dated  May  10,  1819,  which  are  to 
remain  in  force  with  this  my  last  will."  After  her  death,  one 
memorandnm  only  dated  May  10,  1819,  was  found,  which  was 
signed  by  her  and  attested  snfiiciently  for  a  will  of  personal 
property,  but  not  for  a  will  of  real  estate,  and  which,  though 
not  styling  itself  a  will,  purported  to  dispose  of  her  property, 
withont  mentioning  whether  it  was  real  or  personal.  This 
memorandnm  was  admitted  to  pr&bate  with  the  will,  but  by 
the  law  of  England  was  not  thereby  established  as  to  real 
estate.  Bnt,  in  an  action  at  law  to  try  the  title  to  the  real 
estate,  it  was  held,  after  advisement,  in  a  judgment  delivered 
by  Mr.  Justice  Williams  (the  author  of  the  Treatise  on  Exec- 
utors, and  a  master  of  the  law  of  wills)  in  behalf  of  himself  and 
of  Chief  Justice  Erie  and  Justices  WiUes  and  Byles,  that  the 
memorandum  was  incorporated  in  and  republished  by  the  wilt, 
and  operated  on  the  real  estate  of  the  testatrix. 

In  Quihampton  t.  Going,  24  Weekly  Rep.  917,  a  testator 
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bj  his  will  declared,  for  the  infonnatioa  of  his  traateea,  that 
the  amoQuta  or  valnea  eotered  on  a  certain  page  of  hie  ledger, 
dated  fourteen  days  earlier  than  the  •will  and  Btgned  bj  him, 
were  the  only  advaDtiemente,  either  bj  way  of  gift  or  loan,  pre- 
viously made  by  him  to  any  of  his  children.  Sir  George  Jessel, 
M.  K.,  held  that  the  entries  so  signed  on  that  page  of  the  ledger 
most  be  regarded  as  part  of  the  will,  and  couclnaive  for  the 
purposes  of  the  will,  although  the  snms  entered  therein  difEered 
from  those  in  fact  received  by  the  children. 

The  cases  of  Smart  v.  I*n^ean,  6  Tee.  560 ;  WilkmBon  v. 
Adam,  1  V.  &  B.  422 ;  DUlon  v.  Marrie,  4  Bligh's  N.  R.  821, 
and  Croker  v.  Sertford,  4  Moore's  P.  C.  330,  merely  show  that 
(dear  proof  of  the  identity  of  the  paper  referred  to,  and  of  its 
existence  at  the  time  of  the  execation  of  the  will,  is  essential, 
and  was  not  made  to  the  satisfaction  of  the  conrt  in  those 
cases. 

It  is  nsnal  and  proper,  though  not  absolutely  necessary,  that 
a  paper  Boffieientlj  referred  to,  and  in  existence  at  the  date  of 
the  will,  and  clearly  identified,  should  be  set  ont  in  the  probate ; 
and  this  should  always  be  done  when  the  execntora  desire  it, 
and  the  paper  is  in  their  possession,  in  order  that  the  entire 
disposition  of  the  estate  may  appearnpon  the  record.  Sheldon 
Y.  Sheldon,  3  Notes  of  Cases,  250;  s.  o.  1  Rob.  Eccl.  81; 
Goods  of  Sibthorp,  L.  R.  1  P.  &  D.  106;  .fiiszy  v.  Flight,  3 
Ch.  D.  269 ;  Quihampian  v.  Ooinff,  above  cited. 

In  the  present  case,  the  testator  by  the  third  codicil  express- 
ly revokes  that  part  of  the  will  which  gives  directions  for  the 
payment  of  legacies,  and  orders  and  directs  his  executors  to  pay 
the  legacies  mentioned  in  his  will  and  codicils  as  nearly  as  may 
be  according  to  the  directions  written  in  a  book  by  Melvin  W. 
Fierce,  signed  by  the  testator  and  witnessed  by  Pierce.  The 
book  admitted  to  probate  contains  such  directions,  so  written, 
signed  and  witnessed,  specifying  the  property  out  of  which 
each  legacy  is  to  be  paid ;  and,  with  the  exception  of  two  mem- 
oranda in  the  margin,  which  were  excluded  from  the  probate, 
is  agreed  by  the  parties  to  have  been  in  its  preseot  form  at  the 
time  of  the  making  of  the  third  codicil.  There  is  no  doubt, 
therefore,  of  the  identity  of  the  document  referred  to,  nor  of 
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ite  existence  at  the  date  of  the  execution  of  the  teBtamenttuy 
inBtnunent  which  refers  to  it. 

The  fact  that  the  book  was  in  the  posseBsion  and  control  of 
the  testator  might  require  a  dose  ecmtiny  of  the  evidence  that 
it  remained  in  the  same  condition  tte  at  the  time  of  the  ezeon- 
tion  of  the  codicil,  if  there  were  any  controTersy  upon  ihat 
point,  bnt  is  otherwise  immaterial.  It  is  not  necessary  that 
every  portion  of  a  will  should  be  verilied  by  the  eignature  of 
the  testator  and  the  attestation  of  the  witoesses ;  it  is  sufficient 
that  the  diSerent  sheets  or  papers  shoald  clearly  appear  upon 
their  face,  or  by  eitrineic  evidence,  to  have  formed  part  of  the 
will  at  the  time  of  its  ezecotion  and  attestation,  ^la  v.  Ed- 
wards, 16  Gray,  91,  99 ;  MaraA  v.  J/braA,  1  Sw.  &  Tr.  528. 

The  document  in  question,  which  was  in  law  part- of  the 
will,  having  by  mistake  not  been  presented  for  probate  with 
the  will,  the  'Probate  Court  had,  and  rightly  exercised,  the 
power  to  admit  it  to  probate  afterwards.  Watera  v.  SHokitei/, 
12  Allen,  1 ;  Miuaer  v.  Curry,  3  "Wash.  C.  0.  481. 

Decree  affirmed. 


Will  eonglstliir  of  dlstlnet  paiwrs.— 1.  Btfermea  ef  the  paper*  to  tm 
aiu>(A«r.  "  Tbere  can  be  but  one  last  will,  and  jet  Beveral  papers  in  hannonf 
vitb  each  other  may,  when  taken  together,  constitute  the  last  will."  Tan 
Wert  V.  Benedict,  1  Bradf.  Burr.  R.  (N.Y.)114,lig.  "  It  is  sufficient  that 
they  are  connected  by  their  internal  sense,  by  coherence  or  adaptation  of 
parU."   WikoS'B  Appeal,  IS  Peno.  St.  R  261,  390. 

If  reference  be  made  expressly  to  a  paper  already  written  (see  In  goodt  <^ 
aunderTand.  L.  R  1  P.  A  Ti.  im.  In  good*  ^  FooJlay,  89  L  T.  [N.  8 ]  889),  If 
the  testator  "  has  "  remarks  Jewett,  J.,  in  Tonnele  v.  Hall  (eUed  in  prineipat 
ea*e),  "  so  described  it,  that  there  can  be  no  doubt  of  the  identity,"  and  the 
will  be  properly  executed,  "  that  paper,"  says  the  learned  judge,  adopting 
the  principle  laid  down  in  Haberf^Iuun  t.  Vincent,  SVesey,  Jr.,  228,  "whether 
executed  or  not.  makes  part  of  the  willi  and  such  reference  is  the  same  as  if 
be  had  incorporated  it"  See  also  Church  v.  Brown,  21  N.  T.  R.  31S,  aee  p. 
830;  Ludlum  t.  Otis,  IB  Hun  (N.  T.  Supreme  Ct  R.\  4ia 

In  ThompaoD  r.  Quimby,  2  Bradf.  Burr.  R.  449,  it  is  said  that ' '  reference 
may  be  made  in  a  will  to  another  document  for  purposes  of  deecription,  but 
there  can  be  no  valid  testamentary  dispoulions  unless  contained  in  the  wlUj 
and  the  testator  cannot,  in  Lis  will,  reserve  the  power  of  giving,  or  declare 
that  be  does  give  by  an  instrument  not  formally  executed  according  to  the 
provisions  of  the  statute."    In  this  case,  the  will  ofCered  for  probate  be- 
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qoeaiUied  certain  pereonKl  effects  said  by  the  will  to  be  "  apeciSed  or  enu- 
merated in  a  cert&in  achediile  accompanying  this,  my  will,  aod  wbicb  is 
signed  bj  me  *  *  to  the  respective  parties  named  la  said  schedule,  and  in 
tlie  proportion  oa  therein  designated" 

But  the  schedule  was  never  attached  to  the  will,  nor  did  the  testator  de- 
clare such  schedule  to  the  witnesses  to  be  his  wllL  Compare  In  goods  of  Blaa- 
ar(,  4  8.  &  T.  R.  811. 

As  the  reference  in  the  will  to  another  paper  most  be  to  some  paper  then 
ezistiDg,  a  will  giving  a  portion  of  the  testatrix's  property  to  her  nq>hew  to 
dispose  of  as  she  should  communicate  to  him  bj  letter,  could  not  thus  Incor- 
porate a  paper  containing  directions,  found  after  testatrix's  death.  In  the 
envelope  with  the  will,  and'  of  even  date  with  such  will.  In  goodt  <tf  Stmt, 
IS  W.  R.  407;  see  Johnson  v.  Claikson,  8  lUch,  Eq.  (B.  Ca.)  806.  But  a  tes- 
tator ma;,  in  his  will,  direct  that  any  payments  which  shall  be  made  by  him 
to  a  legatee,  subsequently  to  the  execution  of  the  will,  and  which  shall  be 
entered  by  the  testator  in  his  books  of  account,  are  to  be  deducted  from  (he 
amount  bequeathed  to  such  legatee  in  the  will.  Langdon  v.  Aster's  Execu- 
tors, 18  N.  T.  R.  9. 

The  reference  In  the  will  must  be  sufficiently  clear  to  justify  an  inference. 
In  good*  <^  Toteg.  47  L.  J.  (N.  8.)  P.  &  D.  68;  In  good*  ^  Btobu.  8  S.  &  T. 
JLilS-.In  good*  <!f  Lukt,  11  3tii.(N.  B.)8»7;  Orabill  v.  Barr,  0  Penn.  St.  R 
441. 

Thus,  In  re  Norris,  14  W.  K  848,  Bir  J.  P.  Wilde  says:  "  There  are  two 
codicils  in  this  case,  and  both  refer  to  a  will.  The  question  then  is,  do  they 
refer  in  such  terms  that  I  can  infer  to  what  will  they  refer." 

In  Bailey  v.  Bailey,  7  .(^nea'  L.  (N.  Ca.)  44,  it  appeared  that  in  1841  a 
testator  had  executed  two  deeds  of  gift  to  Bamuel  Bailey,  and  had  placed 
them  In  the  hands  of  one  Boggan,  with  instructions  to  hold  them  until  the 
testator  should  call  for  them.  He  failed  to  call  for  them,  and  tiiey  remained 
in  Boggan'a  hands  until  the  testator's  death. 

The  will  of  the  latter,  executed  in  1844,  read,  "  I  give  and  bequeath  to 
my  son,  Samuel  Bailey,  in  addition  to  what  I  have  given  him  by  deed  of 
gift,"  Ac. 

Ejectment  was  brought,  one  of  the  deeds  of  gift  being  of  land.  "  As 
there  was  no  delivery  of  the  Instrument  to  make  It  operate  as  a  deed,"  re- 
marks Battle,  J.,  "another  question  arises:  was  it  soori  orated  in  the 
alleged  donor's  will  as  to  make  it  operate  as  a  devise  of  the  land  to  the  de- 
fendantT  It  is  very  clear  that  the  clause  of  the  will  relied  Upon  for  that 
purpose,  cannot  have  that  effect.  There  is  no  particular  deed  of  gift  des- 
cribed, or  referred  to,  and,  therefore,  the  uncertainty  and  ambiguity  is  patent 
upon  the  face  of  the  will,  and  cannot  be  aided  by  parol  proof."  The  judge 
cites  Chambers  v.  McDaniel  [cited  in  tha  principal  ea*e). 

Where  a  testator  bequeathed  to  a  certain  person  some  household  furniture, 
"  which  she  has  got  a  list  of,"  and  on  the  application  for  probate  this  person 
produced  a  list  which,  however,  did  not  correspond  with  the  one  mentioned 
in  the  will,  and  which  list  she  testified  to  having  received  from  the  testator 
previous  to  the  will  being  made,  with  directions  to  keep  it,  Bir  C.  Cresswell 
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add:  "The  qneation  to  be  decided  is  not  whether  there  ue  grounds  for  con- 
jecturing that  the  testator  referred  to  the  llet  produced,  but  whether  it  ie 
proved  bf  legitimate  evidence  ttiat  he  did  k>." 

Tlie  learned  Judge  espreaaea  an  unwUlingnesB  to  extend  the  prindpte  of 
Allen  T.  Haddock  (_tiUd  m  prina^  com).    In  good*  of  Gretm,  1  B.  A  T. 

R2eo. 

Allen  T.  Haddock  was  approved  in  the  late  case  of  /»  ffMd$  if  StalAcUe, 
L.  K.  6  P.  Div.  80. 

In  this  case,  a  wife  liaring  power,  in  the  event  of  her  hushand  surviving 
her.  to  dispose  b^  will  of  their  settled  property,  exercised  the  power  daring 
his  life-time.  Bhe  aurviving  liim,  tlie  power  failed  of  effect,  and  tlie  will  thua 
became  invalid. 

After  she  had  become  a  widow,  die  executed  a  codidl,  wUcli,  m  well 
aa  tlie  will,  was  in  her  own  handwriting,  and  was  written  on  ttte  same 
I^ece  of  paper  as  the  will,  Immediately  after  it.  The  only  reference  to  the 
will  made  Id  ttte  codicil  was  the  Iieginnlag,  which  read,  "  tliia  is  a  codicil  to 
the  last  will  and  testament  of  me,"  &c 

It  was  agreed  among  the  parties  in  interest  tliat  no  later  will  had  been 

Bir  Junes  Hannen,  President,  said  that  the  court  must  determine  the 
meaning  of  the  reference  made  in  the  codicil,  and  what,  if  any,  instrument 
found  at  the  testatrix's  death,  is  thereby  referred  to,  the  queation  of  theexist- 
ence  of  anj  such  instrument  being  one  of  fact  to  be  explained  b;  parol  evi- 
dence. And  he  continues,  "  it  must  be  shown  what  papers  there  were  at  the 
dale  of  the  codicil  which  could  anawer  the  description  contained  in  that 
document,  and  the  court  having  b;  these  means  i4f^ced  itself  in  the  situation 
of  the  testatrix,  and  acquired,  as  far  as  poaalble,  all  the  knowledge  which  she 
poeaeaaed,  must  say,  upon  a  consideration  of  those  extrindc  circumstances, 
whether  the  paper  is  identifled  or  not." 

The  will  was  admitted  on  tite  agreement  Just  mentioned.  Bee  Jngaodt  ijf 
Abnomino.  1  B.  &  T.  H.  S08. 

A  valldl;  executed  codicil  so  confirms  a  will,  that  a  provision  in  the  will 
dispodng  of  property  according  to  a  manner  to  be  thereafter  specified,  Is  by 
the  codicil  rendered  valid  if  the  manner  has  been  ao  pointed  out  at  the  time 
of  the  ezecuUon  of  the  codicil.  Jn  good*  qf  Stewart,  4  B.  &  T.  R.  311;  In 
good*  ^  Tntro,  L.  R  IP.  &D.  801;  compare  In  good*  of  Bmd,  88  L.  J.  (N. 
B.)  P.  &  D.  1. 

A  valid  objection  to  the  execution  of  a  codidl  is  removed  by  the  recog- 
nition and  confirmation  of  thia  codicil  In  a  later  codicil.  Pollock  t.  Glaasell, 
a  Qiatt.  R.  (Ya.)  48»,  see  p.  468. 

In  Surm*'  ffW.  8  Redf .  Suit.  (N.  T.)  R  887,  it  appeared  on  the  probate 
of  a  will,  that  one  of  the  subecribing  witnesses  could  not  be  produced  orhia 
absence  euffldently  accounted  for. 

To  this  will  there  was  a  codicil  commencing,  "  Whereas  I,  *  *  have 
made  my  last  will  and  teetament  bearing  date  the  Tth  day  of  January,  1871, 
In  and  by  which  I  have  given  and  bequeathed  to  Mahala  J.  Gilbert  the  sum 
of  $400  "  (which  sum  was  so  given  by  the  will,  which  bore  the  date  recited). 
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"  now  therefore  I  do,  by  this  mj  writing,  which  I  hereby  declare  to  be  » 
codicil  to  my  Boid  last  will  and  testament,  and  to  be  taken  as  a  part  thereof," 
Aa ;  and  thU  codicil  concluded  as  f oliowa :  ' '  And  Itutl j,  it  is  mj  desire  that 
this  codicil  1)0  annexed  to  and  made  a  part  of  my  last  will  and  tealoment.  u 
aforesaid,  to  all  intents  and  purposes." 

It  was  held  by  tlie  surrogate  that,  execution  of  the  codicil  being  duly 
proved,  both  will  and  codicil  might  be  admitted  to  probate. 

Bee,  however.  Proctor  v.  Clarke,  8  Redf.  R.  445.  The  opinion.  In  thla 
case,  seems  to  proceed  on  an  excessively  doee  construction  of  certain  statu- 
tory provlidona.  So  far  as  It  may  conflict  with  the  decision  in  Stormi  mB, 
it  does  not-appear  to  lay  down  the  better  doctrine. 

2.  Bmboij/mg  in  aprdbaU,  eleewneni*  rtfwred  to  in  a  mB.  "Thewhole 
Bubject  •  •  *  Ih  difficult  and  embarrassing."  Bir  C.  CreMwell,  in  /n 
goodt  <^  Marguit  of  Lamdovme,  S  8.  &  T.  R  IM.  It  ie  Intimated  in  this  case 
that  if  the  execntora  require  knowledge  of  the  contents  of  the  documents  to 
perform  their  duties,  the  documents  ought  to  be  embodied  in  the  probate. 
The  question  in  the  particular  instance  was  of  eome  moment  on  the  score  of 
convenience,  rince  leaaehoida  were  in  the  will  bequeathed  to  trustees  upon 
truala  declared  in  an  Indenture  of  settlement  of  great  length,  the  truata 
therein  occupying  about  one  hundred  and  fifty  f olloe. 

George  Peabody,  a  domiciled  American,  died  in  London,  leaving  a  will 
executed  In  the  United  Btates. 

In  this  will  he  appointed  two  sets  of  executors,  describing  one  set  aa  his 
London  executors,  the  other  as  his  American  executors.  The  London  exec- 
utors were  directed  to  realize  the  estate  in  England,  and  after  payment. of 
certi^  legacies,  to  tronsmit  the  residue  to  Uie  American  execntors.  The 
latter  were  directed,  after  a  certain  term,  to  distribute  all  the  realized,  Ac, 
estate  according  to  a  certain  family  deed,  executed  in  the  United  States,  and 
Appointing  other  trustees. 

Probate  In  England  was  allowed  without  incorporating  this  deed,  an  affi- 
davit to  be  filed  identifying  the  deed  by  date  and  names  of  trustees,  and  also 
an  affidavit  that  tiie  will  was  valid  according  to  the  law  of  the  United  8tat«B. 
In  good*  qf  Q.  Ptabody,  31  L.  T.  (N.  B.)  780.  Bee  also  In  good*  <^  OdU,  SO 
L.T.  (H.  a)758. 

His  original  will  being  in  India,  a  testator  executed  (apparently  In  Scot- 
land) a  codicil  referring  to  it,  and  made  a  copy  of  the  will,  which  copy  he 
showed  to  the  witnesses  to  the  codicil,  and  informed  them  was  a  copy,  and 
wrote  upon  it,  "  This  Is  the  copy  of  my  will  or  testament  referred  to  in  the 
codicU  signed  by  me  this  Slst  day  of  August,  1800.  G.  Q.  Mercer."  Two 
later  codicils  were  executed. 

It  was  held  that  the  codicil  Incorporated  tiie  copy  of  the  will,  and  the 
copy  was  accordingly  admitted  to  probate  with  the  other  papera.  In  good* 
i^lbimr,  8»  L.  J.  (N.  S.)  P.  &  D.  48.    See  Gerriah  v.  Id.  1  Am.  Prob.  R  59. 
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Stokes  vs.  Fatke. 

[68  Miasiuippi,  6U.] 
POWKE  TO  BELL   NOT   ONE  TO    HOBTQAoe. 

TesUtrii  eiepow«r«d  ber  bnibuid  "to  mII  u>d  dispose  of'  her  proper^, 
which  aha  doTlaed  to  ber  children — "  when  it  alull  appear  to  him  to  be  adTU- 
ab>«  BO  to  do,  haTing  au  «je  to  ths  support  and  eduootlon  of  the  cblidren." 
Seld,  that  DO  author!^  to  mortgage  the  property  waa  conferred — a  coDTanion 
•nlj  waa  permitted. 

The  facts  are  set  oat  in  the  opinion  of  the  court 

Raymond  JReid,  for  the  appellants. 

J.  D.  Eads  and  O.  A.  Lucket,  Jr.,  for  the  appellees. 

CooPBB,  J.  By  her  will  Mrs.  A,  P.  Stokee  gave  her  lande 
to  her  children,  and  conferred  upon  her  hnsband,  M.  M.  Stokes, 
power  to  sell  the  same,  in  the  following  words :  "  And  I 
hereby  authorize  and  empower  said  M.  M.  Stokes  to  sell  and 
dispose  of  any  of  the  property  hereby  beqneathed  in  this  will, 
when  it  shall  appear  to  him  to  be  advisable  so  to  do,  having  an 
eye  to  the  support  and  education  of  the  children."  After  the 
death  of  Mrs.  Stokes,  M.  M.  Stokes  mortgaged  the  land  to 
secnre  the  payment  of  an  account  for  family  SQppliee  necessary 
for  the  support  of  tlie  children,  which  were  sold  to  him  on  the 
faith  of  the  eeenrity  afforded  by  the  mortgage.  The  mortga- 
gees filed  this  bill  against  the  children  of  Mrs.  A.  P.  Stokes  to 
subject  the  land  to  sale  for  the  payment  of  the  account  From 
a  decree  in  favor  of  complaioanls  this  appeal  is  taken. 

In  Seesions  v.  Bacon,  23  Miss.  273,  it  is  held  that,  under 
the  act  of  1839,  relative  to  the  power  of  married  women  over 
their  estates,  a  married  woman  having  authority  to  sell  takes 
by  implication  tl^e  power  to  mortgage ;  and  since  this  decision 
such  lias  been  the  well  settled  rule.  The  decision  in  that  case 
we  think,  was  correct.  The  law  had  conferred  upon  married 
women  capacity  to  take,  hold,  and  dispose  of  legal  estates ;  to 
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male  certain  contracts  relative  thereto,  which  might  be  en- 
forced against  their  separate  estates  by  action  at  law  as  well  as 
in  eqnity ;  to  sell  and  convey  the  property  owned  by  them, 
their  hosbands  joining  in  the  deed  when  real  estate  was  con- 
veyed. The  beneficial  interest  in  the  property  was  in  the 
woman,  and  the  object  of  the  l^slature  was  to  permit  her  to 
deal  with  it  as  owner,  subject  to  sach  reetrictions  and  limita- 
tions as  the  statute  preserved  or  established  to  prevent  improv- 
idence or  coercion.  The  powers  conferred  were  given  to  ma.T- 
ried  women  as  a  class,  and  the  courts,  in  constming  the  stat- 
ute, looked  to  the  policy  of  the  law  and  the  intention  of  the 
legislature,  as  gathered  from  other  provisions  inpari  materia, 
and  held  that  the  power  to  sell  conferred  on  her  incladed  the 
power  to  mortgage. 

We  have  examined  a  huge  number  of  the  veiy  nnmeroas 
cases  in  which  the  rule  as  to  the  extent,  construction,  and  exe- 
cution of  powers  has  been  examined  and  explained.  The  fun- 
damental principle  that  the  donee  of  the  power  is  authorized 
to  exercise  it  only  to  the  extent  and  in  the  manner  specitied,  is 
recognized  in  aU  the  cases ;  but  the  application  of  the  equally 
well  established  rule  that  courts  of  equity,  in  determining 
whether  or  not  the  thing  done  is  within  the  power  conferred, 
win  look  to  the  ends  and  designs  of  the  parties,  and  will  aid 
defective  executions  of  powers,  has  led  to  diverse  and  conflict- 
ing adjudications.  In  the  cases  of  Allan  v.  £ackAouas,  2  Ves. 
&  Bea.  65 ;  MUls  v.  Banka,  3  P.  Wms.  J  ;  Ball  v.  Sarria,  4 
Myl.  &  Cr.  264 ;  Pennsylvania  Ina.  Co.  v.  Austin,  42  Pa. 
St.  257;  Wayne  v.  MydtUeUm,  2  Ga.  383;  Williama  v. 
Woodioard,  3  Wend.  493 ;  and  Watson  v.  Jamea^  15  La.  An, 
386,  the  power  to  mortgage  has  been  held  to  be  implied  in 
powers  to  raise  portions  out  of  rents  and  profits,  or  to  sell. 

Snch  power  has  been  denied  in  ^atie  v.  Theed,  3  Bro.  0. 
C.  *-243 ;  lioldenh/  v.  Spoforth,  1  Beav.  390 ;  Page  v.  Cooper, 
16  Beav.  400;  Devaynea  v.  Rohinaon,  24  Beav.  86;  StronghiU 
v.  Autrey,  1  De  G.,  M.  &  G.  635 ;  Shafteahury  v.  Ducheaa  qf 
Marllonrngh,  3  MyL  &  K.  Ill ;  Coutant  v.  Serooaa,  3  Barb. 
128;  Albany  v.  Pire  Ina.  Co.,  4  Comst.  9;  Camming  v. 
WiUiamaon,  1  Sandf.  Ch.  IT ;   Wood  v.  Goodridge,  6  Cosh. 
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117;  PatapKO  Gwmo  Co,  v.  Morriaon,  2  Woods,  895  ;  Ileady 
Admr.  v.  Ttmple  et  al.,  4  Heisk.  34;  UtMard  r.  German 
Congregation,  34  Iowa,  84;  and  Bloomer  y.  Waldron,  3  Hill, 
361  (overrcliag  Williams  v.   Woodward,  2  Wead.  492). 

In  Stronghili  t.  Autrey,  Lord  St.  LeonardEi,  after  an  exam- 
ination of  manj  of  the  Eofrlish  casee,  said :  "  My  own  opinion 
is  that,  generally  epeaking,  a  power  of  aale  ont-and-ont,  or  for 
a  purpose,  or  with  an  object  beyond  the  raieing  of  s  particular 
charge,  does  not  authorize  a  mortgage ;  but  that  when  it  ia  for 
raising  a  particular  charge,  and  the  estate  is  settled  or  derised 
subject  to  that  charge,  then  it  may  be  proper,  nnder  tbe  cir- 
cumstances, to  raise  tbe  money  by  mortgage,  and  tbe  coort 
will  support  it  as  a  conditional  sale — as  something  within  the 
power." 

A  more  liberal  constniction  is  made  in  those  cases  in  which 
tlie  person  who  has  the  power  is  also  interested  in  the  estate  on 
which  it  is  to  be  exercised,  than  in  those  in  which  the  power 
is  given  to  one  to  incumber  the  property  of  another.  In  the 
one  case  the  power  is  to  be  liberally,  in  the  other  strictly,  oon- 
straed.     SayUe  v.  Freeland,  2  Vent.  350. 

Gumming  T.  Williamson,  1  Sandf.  Ch.  17,  illustrates  both 
the  principle  that  no  other  power  than  that  delegated  can  be 
exercised,  and  the  other  principle  that  a  substantial  execution 
is  sufficient.  Several  persons,  owners  of  some  lots  of  land  in 
New  York,  appointed  an  agent  and  authorized  him  to  improTe 
the  property,  and  to  raise  money  for  this  purpose  by  mortgage 
of  the  lots.  The  agent  employed  certain  persons  to  do  the 
work  necessary  on  the  lots,  but,  failing  to  raise  money,  be 
mortgaged  tbe  lots  to  the  contractors  to  secare  the  debts  due 
them.  It  was  held  that  tbe  object  intended  to  be  accom- 
plished has  been  effected,  and  the  mortgage  was  valid ;  bnt  one 
of  the  donors  of  tbe  power  was  himself  a  mere  trustee  undw 
a  marriage  settlement,  by  which  be  was  authorized  to  "  grant, 
bargain,  sell,  alien,  and  convey  in  fee-simple  any  of  the  prop- 
erty, and  to  invest  the  proceeds  in  stocks,  etc.,  whenever  the 
beneficiary  minded  to  have  it  done,"  and  it  was  held  that  this 
power  did  not  authorize  bim  to  mortgage,  and  therefore 
be   could  not  so  authorize  tbe  agent  who  did  mortgage  the 
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property ;  and  as  to  the  interest  of  the  trostee  under  the  mar- 
riage settlement  the  mortgage  was  held  void. 

An  examination  of  the  anthorities  has  impressed  ns  with 
the  correctness  of  those  decieiona  which  hold  that,  as  a  general 
mle,  mere  power  to  sell  does  not  include  the  power  to  mort- 
gage. In  most  of  the  cases  in  which  sach  power  has  been  de- 
clared, it  is  stated  to  be  because  a  mortgage  is  a  sale  on  condi- 
tion. Id  this  State,  as  in  many  others,  a  mortgage  is  now 
treated  at  law  as  in  eqnity — as  a  mere  secnrity  for  a  debt.  The 
legal  estate  can  only  be  osed  for  the  purpose  of  enforcing  the 
payment  of  the  debt  secured.  The  words  of  the  testatrix  con- 
ferring the  power  on  her  husband  are,  to  "seU  and  dispose  of" 
the  property,  and  evidence,  we  think,  an  intention  on  her  part 
simply  to  anthorize  a  conversion  of  the  property  into  money 
by  an  oat«nd-out  sale;  and  nnder  this  power  the  husband  was 
not  authorized  to  execute  the  mort«;age. 

The  decree  is  reversed  and  bill  dismissed. 

Non.— To  the  same  effect,  see  Hoyt  v.  Jaqnea,  1  Am.  Frob.  B.  1ST. 


UPDTKB  va.  TOMPKISB. 
[100  lUIndfl,  406.] 

Will  speaxb  fsom  twe  o7  dbath. — Dibsotioit  to  caitobl 
notes  "  i  hold." 

Taatatrix,  after  atating  "  I  bold  a  nmnber  of  not*s  againal  my  brother,"  directed 
that  tn  a  errt^n  ooBtiDj^Cf  a  apedfied  qoIb  ahoiild  be  oancellsd  and  on  othsr 
ereDta  happening,  ■  like  diapodtlon  ahonld  be  made  of  all  other  notea,  held, 
Ibat  thia  laegnage  onlj  applied  to  notei  held  at  the  time  of  making  the  will, 
and  not  tn  tfaoee  anliseqaentl;  aeqalred. 

At  a  geabral  role  a  will  apeaka  from  ihe  death  of  the  teatatar,  bnt  thia  ia  other- 
wlae  when  laagnags  li  osad  whleh  repela  the  presnmptlon. 

The  facts  are  set  ont  in  the  opinion. 

y.  W.  Green  <&  Wm.  Dow  Mana,  for  the  appellant. 

William  E.  Hvghea  <£  L.  Dearborn,  for  the  appellees. 
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Walkbb,  J.  Two  elaaeea  of  the  will  of  Martha  M.  Updike 
are  presented  for  constmction  bj  thie  record.  The  third  claase 
is  this :  "  If  I  sDrTire  mj  mother,  Mary  A.  ITpdike,  it  is  mj  will 
that  my  estate,  real  and  personal,  shall  descend  and  bedistribated 
in  the  same  manner  as  intestate  estates  descend  and  are  distrib- 
nted  under  the  laws  of  lUinois."  And  this  is  the  f'oDith :  "  I 
hold  a  unmber  of  notes  against  my  brother,  George  W.  Updike, 
— one  of  these  notes  is  for  9dM)|  &nd  I  intend  that  one  to  be 
cancelled  absolutely  at  my  death,  and  given  np  to  him.  As  to 
the  others,  if  I  survive  mother  (Mary  A.  Updike),  then  at  nay 
death  I  want  all  the  other  notes  cancelled  and  surrendered  to 
George  W.  Updike,  but  if  mother  survives  me,  then  George 
must  pay  the  interest  on  the  other  notes  until  her  death,  and 
then  the  other  notes  are  to  be  cancelled  and  surrendered  to 
him,  the  said  George ;  and  I  will  that  said  $900  note  shall  be 
given  up  as  aforesaid,  and  I  declare  that  said  George  W.  Up- 
dike, in  case  I  survive  my  said  mother,  shall  inherit  equally  iu 
all  m^  estate  with  my  other  heirs,  notwithstanding  the  cancel- 
ling and  surrendering  of  the  said  notes,  his  fall  share  therein." 

At  the  time  of  her  death  testatrix  held  six  notes  against 
George  W.,  aggregating  (2,278  53.  But  the  (900  note  spoken 
of  in  the  will  had  been  surrendered  to  him  before  the  death  of 
testatrix,  and  she  only  held  one  note  of  (1,000,  dated  July  1, 
18T6,  given  before  the  will  was  executed.  The  will  bore  date 
the  23d  of  September,  of  that  year,  and  testatrix  survived 
her  mother,  and  died  May  24, 1880,  and  George  W.  qualiUed 
OS  executor  of  the  will,  and  reported  these  notes,  but  cUimed 
they  were  cancelled  by  the  terms  of  the  fourth  clause  of  the 
will. 

It  is  conceded  that  the  (1.000  note  dated  July  1, 1876,  was 
cancelled,  but  it  is  claimed  that  as  the  other  five  notes  were 
not  in  existence  when  the  will  was  written  and  executed,  hut 
were  afterwards  given,  they  are  not  embraced  in  the  clause  re- 
quiring a  cancellatioti, — that  such  notes  only  as  were  then  in 
existence  were  in  the  mind  of  testatrix,  and  that  George  W.  is 
required  by  the  law  to  pay  and  account  for  all  of  the  notes  ex- 
cept that  for  (1,000.  The  circuit  and  appellate  courts  took 
this  view  of  the  case,  and  it  is  brought  by  appeal  from  the  lat- 
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ter  conrt  to  thia,  and  a  reverEsl  is  urged  on  the  {^ound  that 
the  Appellate  Conrt  adopted  a  wrong  eonstraction  of  the 
olaaee. 

The  general  rale  is,  that  a  will  is  held  to  speak  from  the 
death  of  the  testator.  To  this  there  is,  however,  the  limita- 
tion, that  when  language  is  used  which  repels  the  presumption, 
it  is  otherwise,  and  in  determining  that  queetion  the  entire  will 
must  be  considered,  with  the  specitie  language  employed  in  the 
datiBe  being  conetraed,  to  find  the  true  intent  of  the  testator. 
Particular  expressions  will  not.  control  where  the  whole  tenor 
or  purpose  of  the  inBtmment  forbids  a  literal  interpretation  of 
the  specific  words.  Wills,  like  deeds,  contracts  and  enact- 
ments, must  be  couBtrued  according  to  the  intent  of  the  maker, 
and  that  must  be  ascertained  from  an  examination  of  the  in- 
Btmment and  all  of  its  provisions,  without  the  aid  of  extraneous 
t^timouy.  • 

In  this  case  the  purpose  of  the  testatrix  is  by  no  means 
clear  and  certain.  The  third  clause  seemB  to  be  free  from  am- 
biguity,  but  the  difficulty  arises  in  determining  the  true  mean- 
ing of  the  fourth.  Did  testatrix  intend  to  have  both  the  notes 
she  held  at  the  time  of  making  the  will,  and  such  as  she  might 
subsequently  take  from  Geoi^e  W.,  cancelled  and  surrendered, 
or  only  the  notes  she  then  held  ?  The  queBtion  now  before  us 
is  one  of  first  impression  in  this  court.  It  has,  however,  been 
frequently  before  the  courts  of  Great  Britain,  and  has  been  de- 
termined by  several  conrts  in  the  States  of  the  Union.  From 
them  is  deduced  the  rule  above  stated.  Of  the  correctnoBS  of 
the  rule  there  seeoiB  to  be  no  qaestioo,  but  the  difficulty  arises 
in  its  application  to  cases  as  they  arise. 

Testatrix  speaks  of  notes  she  had  when  she  executed  the 
will,  and  there  is  no  allusion  to  other  notes  she  might  after- 
wards hold  against  George  W.  Updike.  There  is  nothing  in 
the  will  from  which  it  may  be  inferred  that  she  then  supposed 
she  wonid  ever  hold  other  notes  on  him.  Had  she  supposed 
she  would,  it  is  but  reasonable  to  believe  she  would  have  spe- 
cifically disposed  of  them.  We  have  no  right  to  enter  the 
domain  of  conjecture,  hat  must  be  confined  to  the  language 
employed.  It  can,  according  to  the  generally  received  mean- 
VoL.  n.— 8 
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ing  of  words,  only  be  applied  to  the  notes  she  then  held.  The 
import  of  the  lan^age  employed  can  only  embrace  notes  then 
in  exiBteuce.  The  fonrth  clause  only  embraceB  and  provides 
specifically  for  the  notes  she  then  held. 

The  doctrine  is  firmly  settled  and  uniform  in  its  applica- 
tion, that  where  a  specific  article  is  bequeathed,  its  sale,  loss  or 
destruction  cannot  be  replaced  by  enbstitntin^  another  article 
in  its  stead.  It  has  been  repeatedly  held  that  where  specific 
stocks  are  beqneathed,  and  are  afterwards  sold  and  another 
bind  purchased  with  the  proceeds,  the  latter  do  not  pass  by  the 
bequest.  And  so  with  the  bequest  of  a  lease  for  a  term  of 
years,  if  it  is  afterwards  sarrendered  and  a  new  lease  taken,  the 
latter  does  not  pass  by  the  will.  Where  a  specific  article  is  be- 
queathed, another  cannot  be  substituted,  unless  specifically  re- 
qnired  by  the  terms  of  the  will.  Here  specific  notes  were  re- 
quired to  be  cancelled,  and  thera  is  no  power  to  extend  the 
provision  to  other  notes  not  named  or  even  in  existence  when 
the  will  was  executed. 

It  is,  however,  said,  that  after  describing  the  $900  note  she 
requires  all  of  the  other  notes  to  be  cancelled  on  the  contin- 
gencies named, — that  she  would  not  have  used  the  plural  in- 
stead of  the  singular  number  if  she  did  not  intend  to  embrace 
snbseqnently-aoqnired  notes.  This  is  plausible,  but  we  think 
is  not  sound  construction.  The  plural  number  must  have  been 
inadvertently  used,  as  she  was  manifestly  referring  to  the  notes 
she  then  held  on  appellant.  She  begins  the  clause  by  saying : 
"  I  hold  a  number  of  notes  against  my  brother,  George  W.  Up- 
dike. One  of  these  notes  is  for  $900,  and  I  intend  that  one  to 
be  cancelled  absolutely  at  my  death  and  given  up  to  him.  As 
to  the  others,  if  I  survive  my  mother,  Mary  A.  Updike,  then 
at  my  death  I  want  all  the  other  notes  cancelled  and  surren- 
dered," &e.  What  other  notes!  Clearly  the  other  notes  she 
then  held.  The  words,  "  the  other  notes,"  can  only  refer  to 
such  as  she  had  said  she  held, — the  remainder  of  the  notes 
above  the  $900  note  she  then  held.  It  is  true  that  it  is  said 
she  held  but  two  notes,  the  $900  and  the  $1,000  notes.  If 
this  be  true,  it  only  shows  the  expression,  "  all  the  other  notes," 
was  inaccurately  used,  as  she  nowhere  gives  the  slightest  inti- 
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mation  thai,  she  expected  to  have  in  the  fatnre  any  other  notes 
«f  appellant,  which  no  doubt  would  have  been  done  had  she  in- 
tended  to  embrace  fnture-acqaired  notes. 

It  is  also  urged,  that  one  purpose  of  this  clause  was,  if  her 
mother  survived  her,  to  make  provision  for  the  support  of  her 
mother,  and  the  interest  on  the  |1,000  note  would  have  been 
so  scant;  that  we  must  presume  she  intended  the  interest  od  a 
larger  sum  to  afford  such  a  fund.  This  position  is  answered 
by  reference  to  the  second  clause  of  the  will.  By  that  clause 
8he  devised  to  her  mother,  in  case  she  survived  said  testatrix, 
all  of  her  estate,  real  and  personal  From  the  amount  of  the 
notes  she  held  on  appellant,  it  appears  that  sum  would  have 
been  an  ample  provision  for  the  support  of  her  mother.  We 
cannot,  therefore,  infer  from  the  bequest  of  the  interest  on 
this  (1,000,  that  the  scheme  of  the  will  was  to  provide  a  fund 
arising  from  the  interest  on  notes  for  the  support  of  her 
mother,  as  she  had  made  provision  in  the  second  clause  of  the 
will. 

After  a  careful  study  of  the  will,  we  are  satisfied  that  testa- 
trix only  intended  to  have  the  notes  then  held  by  her  can* 
celled  and  surrendered,  and  not  subsequeutly-acqaired  notes. 
Aad  this  construction  is  not  only  authorized,  but  is  required 
by  the  books. 

The  decree  of  the  Appellate  Court  is  therefore  affirmed. 
Decree  affirmed. 


e  Stamurd  r.  Bamum,  I  Am.  Frob.  S 
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Wabebh  vs.  Tatloe. 

[GS  lowB,  183.] 

!Rbtociation  by  oohvetikg  paet  of  peofkett  detibed. 

Where  the  UsUbir  undeitabeB  to  dispose  of  both  real  and  peraonil  etUtt  and  he 
tnbteqiieDtly  codtcjb  the  re*l  Mtate.  It  will  sot,  ip  general,  work  a  revocatioii 
of  the  vill  as  to  the  peraoaal  property  owned  by  him  at  his  death. 

This  is  an  action  in  equity,  the  object  of  whidi  iB  to  require 
the  defendants  to  pa;  to  the  plaintiff  a  legacj  of  $500,  with 
interest,  which  it  ia  alleged  is  dne  to  the  plaotiff  from  the  de- 
fendants nnder  the  provisioni)  of  the  last  will  and  testament  of 
John  Taylor,  deceased.  There  was  a  decree  in  accord  with  the 
prayer  of  the  petition.    Defendants  appeal. 

M.  M.  Jonei  <&  Son  and  Trimhle,  Carruthers  t6  Trimble, 
for  appellants. 

■     Payne  t6  Mchelbergery  for  appellee. 

SoTHBOCx,  J.  Id  the  year  1852,  John  Taylor,  who  was 
then  a  resident  of  Lee  connty  in  this  State,  made  hie  last  will 
and  tcBtament,  which  was  as  follows : 

"Jfirst.  I  give  and  bequeath  nnto  my  wife,  Elizabeth  Tay- 
lor, all  my  lands  and  town  lots  situated  in  said  connty  (Lee) 
and  State,  with  all  the  privileges  and  appnrtenances  thereon 
or  in  any  wiee  appertaining,  and  also  give  and  bequeath  unto 
my  said  wife  all  my  personal  property,  of  every  deeoription 
and  kind  whatsoever.  To  have,  to  hold  and  to  nse  the  said 
property,  both  real  and  personal,  during  her  lifetime,  and  at 
her  decease  said  real  property,  and  bo  much  of  my  personal 
property  as  remains,  I  give  and  beqaeath  onto  my  daaghter 
Frances  Patterson,  and  to  my  eon  John  H.  Taylor,  share  and 
share  alike,  by  their  paying  to  my  granddaughter,  Maria 
Taylor,  five  hundred  dollars  when  she  arrives  at  the  age  of 
eighteen  years,  and  to  my  grandson,  Lewis  Taylor,  the  earn  of 
five  hundred  dollars  when  he  arrives  at  the  age  of  twenty-one 
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years,  and  also  to  my  granddaugbter,  Sjiria  Fayne,  tbe  snm 
of  five  hundred  dollars  when  she  arrives  at  the  age  of  eighteen 
years,  and  if  either  the  said  Lbwib  Taylor  or  the  said  Maria 
Taylor  die  before  arriving  at  full  age,  then  the  surviving 
one  is  to  receive  the  share  of  both,  and  in  case  my  grand- 
danghter  Sylvia  Payne  dies  before  arriving  at  full  age,  her 
share  is  to  descend  to  her  next  oldest  brother  or  sister,  if  she 
flhonld  have  any,  and  if  she  sbonld  die  having  no  brother  or 
sister  to  heir  her  raid  share,  then  and  in  that  case  I  will  and 
beqneath  said  share  to  my  danghter,  Frances  Patterson,  and 
to  my  BOD  John  H.  Taylor,  share  and  share  alike." 

PlaintifE  is  the  granddanghter,  Sylvia  Payne,  mentioned 
in  the  will,  she  having  eince  married  Clark  B.  Warren.  She 
was  bom  in  1851,  and  is  now  past  eighteen  years  of  age.  At 
tbe  time  of  making  the  will  said  John  Taylor  was  the  owner 
of  certain  lands  and  town  lots  in  Lee  oonnty,  which  he  after- 
wards sold  for  $8,550,  in  cash.  At  the  time  of  the  sale  he  had 
aboQt  $700  in  value  of  personal  property,  moneys  and  credits. 
After  tbe  said  sale  Taylor  removed  to  Davis  county,  and  there 
invested  a  part  of  his  money  in  land  and  town  lots.  The 
balance  he  received  from  tbe  sale  of  his  real  estate  in  Lee 
connty  was  loaned  out,  and  his  property  was  in  this  sitaation 
at  the  time  of  bis  death,  which  occurred  in  the  month  of  Aa- 
gQst,  1868.  At  his  death  his  widow  succeeded  to  the  posses- 
sion of  all  bis  estate,  consisting  of  real  estate  and  personal 
property,  the  latter  being  mostly  in  notes  and  demands  against 
third  persons. 

Elizabeth  Taylor  died  intestate  in  December,  1878,  leaving 
personal  property  to  the  amount  of  $9,000  or  thereabouts. 
This  property  was  that  left  by  her  hnsband  and  the  accamula- 
tions  thereof  after  his  death.  Actions  were  commenced  against 
tbe  said  Frances  Patterson  and  John  H.  Taylor,  tbe  residuary 
devisees  under  the  will,  by  Maria  Taylor,  one  of  tbe  legatees. 
In  this  action  Elizabeth  Payne,  a  danghter  of  the  testator,  was 
made  a  party  defendant,  and  it  was  claimed  by  the  plaintiff  in 
tbe  action  and  by  said  Elizabeth  Payn?  that  they  were  entitled 
to  share  in  the  property  of  the  testator  as  heirs.  The  said 
John  H.  Taylor  and  Franoee  Patterson  in  their  answers  in  that 
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action  claimed  that  whatever  rigtit  the  plaintiff  therein  bad 
was  under  the  eaid  will.  The  action  and  claim  of  Elizabeth 
Payne  npon  the  cross  petition  were  compromiBed  by  the  parties 
withont  a  trial.  The  plaintiff  herein  was  not  a  party  to  that 
action,  and  as  we  understand  the  record  John  H.  Taylor  and 
Frances  Patterson  claim  all  of  the  estate,  to  the  ezcloeion  of 
the  plaintiff  and  all  other  pereous. 

It  is  contended  by  the  defendants  that  the  sale  of  the  land 
and  town  lots  in  Lee  county  by  the  testatoi' worked  a  revoca- 
tion of  the  will. 

It  is  true  that  the  defendants,  after  the  sale  of  the  real 
estate,  conld  not  take  it  under  the  will.  But  the  legacy  of  the 
plaintiff  did  not  depend  npon  the  defendants  taking  the  real 
estate  as  devisees.  The  will  by  its  terms  provided  that  the 
widow  shoold  have  a  life  estate  in  the  real  and  personal  prop- 
erty, and  that  the  defendants  should  take  the  whole  of  the 
estate  by  their  paying  the  specific  legacies  to  the  plaintiff  and 
the  others  named.  The  defendants  claim,  however,  that  al- 
though the  personal  estate  at  the  death  of  the  widow  was  of 
the  value  of  about  |9,000,  they  held  the  same  as  heirs  and  not 
as  residuary  legatees.  This  position  seems  to  ns  to  be  unsound. 
Although  the  will  by  the  act  of  the  testator  ceased  to  be  oper- 
ative, or  rather  never  became  operative,  as  to  the  real  estate  in 
Lee  county,  this  did  not  work  a  revocation  as  to  his  personal 
estate.  Where  a  testator  undertakes  to  dispose  of  both  personal 
and  real  estate  and  he  sabsequently  conveys  the  real  estate  it 
will  not,  in  general,  work  a  revocation  of  his  will  as  to  the  per- 
sonal property  of  which  he  dies  seized.  The  conveyance  of  a 
part  of  the  estate  devised  works  a  revocation  pro  tanto  only. 
1  Bedfield  on  Wills  (fonrth  ed.),  page  3Sd ;  Mmertnan  v.  Zim- 
erman,  23  Pa.  St.  375.  It  will  be  observed  that  the  will  does 
not  limit  the  disposition  of  the  personal  estate  to  that  which 
was  owned  by  the  testator  at  the  date  of  the  will.  It  clearly 
contemplates  a  disposition  of  all  the  personal  property  of  the 
estate  at  the  death  of  the  widow,  from  whatever  sonree 
obtained.  Now  when  the  defeodants  assert  their  right  to 
this  property  it  must  be  as  reeidnary  legatees  after  the  pay- 
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ment  of  the  specific  legacies  to  the  plaintiff  and  others  aamed 
in  the  will. 

We  think  the  Circnit  Court  correctly  held  tliat  the  defend- 
ants took  the  estate  charged  with  the  payment  of  the  legacy  to 
the  plaintiff. 

This  dispoeitioi:  of  the  case  renders  it  annecesBary  to  dis- 
pose of  the  motion  filed  by  the  appellee. 

AfSnned. 


JUDT  VS.  GlIiBBBT. 

[77  iDdiaQB,  96.] 

Latkmt  AXBiamnKs. — CoBBWTnoB  of. 

HlitakM  apparent  upon  tha  face  qf  a  will  may  be  oorreoted,  but  not  mlatakM 
dalnied  to  aiitt  aolely  on  ■ztrlnsio  avliIeDce. 

T««t«tor  omed  only  "  (fa«  Dortheut  qnartvr  of  the  MUtheut  quarter  "  of  a  oer- 
taln  MCtino  of  land.  In  hit  will  be  deriaed  "tbe  nortbeaat  qoMter  of  tbs 
■ootbireEt  quarter'  of  the  aaine  section  to  hta  wife  forllfe,  ram^ader  to  her 
diildreiL  Slid,  that  parol  evident  wb«  Inadmliiibla  to  ahow  that  the  bad 
Mtoally  owned  waa  pnrcbaaed  by  teatitor  with  money  borroired  from  hia  wife 
wider  a  promiae  to  deriaa  the  aame  to  her  and  her  children,  aod  tliat  he  io- 
landed  m  to  do  in  bU  will. 

O.  M.  McDonald,  Q.  A.  OuUing,  and  Mr.  BaUou,  for  ap- 
pellants. * 

J.  D.  Ferrall,  ior  appellee. 

Elliott,  C.  J.  A  single  error  is  all«^^,  and  that  is  as- 
signed upon  the  ruling  aastaining  appellee's  demnrrer  to  the 
complaint  of  the  appellants.  The  material  facte  stated  as  the 
canse  of  action  may  be  thus  snmmarized:  John  Hall  desired  to 
bay  a  certain  tract  of  land  described  as  "  The  northeast  qaar- 
ter  of  the  southeast  quarter  of  section  29,  township  37  north, 
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of  range  11  eaet,  situate  in  Lagrange  County,  Indiana."  He 
borrowed  money  from  his  wife  to  buy  the  land,  and  promised 
her  that  if  she  woald  lend  him  the  money  he  would  devise  the 
land  to  her  for  life  and  remainder  in  fee  to  her  children ;  that 
in  September,  1843,  the  testator  was  the  owner  of  the  land 
above  described  and  of  no  other ;  that,  pursnant  to  his  agree- 
ment with  his  wife,  he  made  his  will,  intending  to  devise  to 
her  tlie  said  land ;  tliat,  by  mistake  of  the  draftsman  employed 
to  prepare  the  will,  the  land  was  wrongly  described  as  "the 
northeast  quarter  of  the  soathwest  qoarter  of  section  29,  in 
township  37 ;"  that  the  testator  did  not  then  own,  nor  did  he 
at  any  time  own,  the  land  described  in  the  will ;  that  the 
widow  of  the  testator  took  possession  of  the  said  northeast 
quarter  of  the  southeast  quarter  of  section  29,  township  37, 
range  11  east,  under  the  will;  that  she  remained  in  possession 
until  her  death. 

The  appellants  insist  that  the  will  conferred  title  npon  the 
widow  daring  life  and  remainder  in  fee  to  her  children.  This 
general  position  is  based  npon  these  propositions : 

■  Firat.  That  a  will  must  be  construed  so  as  to  carry  into 
effect  the  intention  of  the  testator,  and  that  it  is  dear  that  the 
testator  intended  to  devise  the  land  of  which  the  widow  took 
possession  to  her. 

Second.  That  as  the  testator  owned  bnt  one  tract  of  land, 
and  as  the  only  error  in  the  description  consisted  in  writing 
the  word  "  west "  after  the  word  "  south,"  instead  of  the  word 
"  east,"  the  misdescription  should  be  corrected. 

Of  these  in  their  order; 

First.  It  is  undoubtedly  true  th»t  the  intention  of  the  tes- 
tator must  govern,  but  this  intention  must  be  gatliered  from 
the  will  itself.  Parol  evidence  cannot  he  used  to  add  to,  or 
take  from,  the  will.  The  instrument  may  be  read  by  the  light 
of  surrounding  circumstances,  but  its  legal  meaning  and  effect 
cantiot  be  varied  by  parol  evidence.  This  is  a  cardinal  princi- 
ple, and  is,  in  truth,  a  rule  without  an  exception.  To  permit 
evidence  of  the  character  insisted  upon  by  appellants  to  control 
the  plain  and  unambiguous  words  of  the  will,  would  be*  direct 
violation  of  this  elementary  mle. 


Diqilized  by  Google 


JUDY  T.  GILBERT.  41 

Second.  Mistakes  not  apparent  on  tbe  face  of  the  will  caD- 
not  be  corrected  by  the  conrt.  Gourte  must  constme  and 
enforce  wills  as  tbey  are  written.  To  nndertake  to  correct 
mistakee  upon  extrinsic  evidence  would  be  to  supply  the  place 
of  written  instmuients  with  verbal  statements,  and  wonld 
often  reetilt  in  the  court's  makinj^  the  will  instead  of  the  testa- 
tor. The  position  of  appellant's  counsel  is,  that  the  will  should 
be  treated,  not  as  devising  the  land  actually  described  therein, 
bat  as  derising  laud  of  which  the  testator  died  the  owner.  In 
sapport  of  this  position,  counsel  cite  the  case  of  Cleveland  v. 
Spilman,  23  lud.  95.  In  that  case,  tbe  language  of  tbe  testa- 
tor was,  "  my  laud,  being  tbe  south  half  of  tbe  northeast  quar- 
ter of  section  36,  township  3  south,  of  range  12  east,  I  do  * 
beqnenth  to  mj  wife,  Eliza."  The  conrt,  in  its  opinion  in  that 
case,  placed  great  stress  upon  the  clause,  "  my  land,"  and  very 
properly,  for  these  words  were  of  themselves  sufficient  to  carry 
tbe  land  then  owned  by  the  testator.  The  attempt  to  speciii- 
caJly  describe  the  land  did  not  make  nugatory  the  general 
description.  There  was,  in  the  case  cited,  no  need  of  looking 
beyond  tbe  will,  for  tbe  language  used  by  tbe  testator  famished 
all  the  needed  information  of  tbe  testator's  intention.  In 
MoAlisier  v.  BuUerfidd,  81  Ind.  25,  the  court  held  that  mis- 
takes in  a  will  cannot  be  corrected  by  the  courts,  except  in 
cases  where  the  mistake  is  apparent  upon  the  face  of  the  will 
itself.  The  earlier  case  of  Judy  v.  WUliatns,  2  Ind.  449,  de- 
clares and  enforces  the  same  principle,  and  in  the  case  of 
Grimes'  Eafrs  v.  Harmon,  35  Ind.  198,  the  court  approved 
the  doctrine  of  the  earlier  cases.  In  the  case  last  cited,  the 
court  quoted,  with  approval,  from  the  opinion  in  Jackson  v. 
Paynes  E£rs,%  Met.  (Ky.)  567,  the  following:  "The  doc- 
trine in  r^ard  to  mistf^es  in  wills  is,  that  courts  of  equity 
have  jarisdiction  to  correct  them  when  tbey  are  apparent  upon 
tbe  face  of  the  will,  and  must  be  such  as  may  be  made  out  by 
a  proper  coostmetion  of  its  terras,  otherwise  there  can  be  no 
relief."  In  tbe  case  of  Bwnndl  v.  Bunnell,  73  Ind.  163,  the 
doctrine  of  tbe  cases  cited  was  again  approved. 

Tbe  rule  recognized  by  our  cases  is  an  old  one,  and  is  well 
snpported  by  both  the  ancient  and  modem  authorities.     Lord 
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Ooke,  in  Cheyn^s  Cote,  5  Kep.  68,  said :  "  Im  a  deviee  of  bold 
by  writing,  an  ATerment  oat  of  the  will  atioald  not  be  received. 
For  a  will  coooerning  Isnd  onght  to  be  in  writing,  and  not  by 
any  averment  of  the  same,  otherwiBe  it  were  a  great  inconveni- 
ence tliat  not  any  may  know  by  the  written  words  of  the  will 
what  constmction  to  make,  if  it  might  be  controlled  by  collat- 
eral averment  oat  of  the  will."  The  cases  dted  by  appellant, 
holding  a  different  doctrine  from  that  approved  by  ns,  we  think 
wrong  in  principle,  and  in  conflict  with  authority.  Among  the 
latter  cases  holding  the  same  doctrine  as  that  of  this  conrt  may 
be  cited  Bishop  v.  Morgan.,  8^  III.  351 ;  Kuriz  v.  Hibner,  55 
111.  614;  Fitzpatrick  v.  FUspatrich,  36  Iowa,  674;  Reyntddt 
V.  Jl<Ainaon,  32  N.  T.  108 ;  Oriacom  v.  Evejis,  1  Am.  Probate 
Cases,  130. 

There  is  no  mistake  npon  the  face  of  the  will  which  ia  here 
the  snbject  of  investigntion.  There  is  no  latent'  ambiguity. 
The  property  devised  is  accurately  described.  The  claim  is 
not  that  there  is  an  inaccurate  description  apparent  npon  the 
face  of  the  will,  bat  that  the  testator  ought  to  have  described 
some  other  property.  The  court  is  asked  to  admit  parol  evi- 
dence to  show,  that,  althongh  the  testator  described  vrith  per- 
fect accuracy  one  parcel  of  land,  he  meant  another.  The  bare 
statement  of  appellant's  position  espcees  its  hostility  to  funda- 
mental and  salntaiy  principles  of  jurisprudence. 

It  is  ai^ed  that  the  parol  contract  set  forth  in  the  com- 
plaint should  be  specifically  enforced  and  a  conveyance  of  the 
land  ordered  to  be  made  to  appellant.  Waiving  all  other  objec- 
tions to  this  argument,  we  state  two  which  are  fatal  to  its  va- 
lidity. The  complaint  is  not  so  framed  as  to  present  a  right  to 
have  specific  performance  of  a  contract.  It  presents  only  the 
question  as  to  complainant's  rights  under  the  will  of  John  Hall. 
A  complainant  cannot  base  his  complaint  upon  one  definite 
theory,  and  then  claim  a  right  to  relief  npon  another.  Lotik- 
wood  V,  Quac&enhuh,  83  N.  T.  607.  If,  however,  the  com- 
plaint were  so  framed  as  to  make  a  case  for  specific  perform- 
ance, it  is  fetally  defective.  It  shows  a  verbal  contract  for  the 
conveyance  of  land,  and  one  fully  within  the  statute  of  frauds, 
bat  fails  to  show  any  part  performance  taking  the  case  out  of 
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the  etatnte.  In  order  to  take  Bccb  a  case  oat  of  the  Btatnte, 
poeBeesioQ  must  be  taken  under  the  contract.  It  is  not  enongh 
that  possession  is  taken ;  it  mnst  be  taken  nnder  the  verbal  eon- 
tract  and  parsoant  to  its  provisions.  Sucker  v,  Steelman,  78 
Ind.  396;  ^eal  v.  Neal,  69  Ind.  419.  The  complaint  does  not 
allege  that  poBsesaion  was  taken  under  the  verbal  agreement, 
bnt,  on  the  contiary,  shows  posBeseion  under  another  and  die- 
tinct  claim. 

Jndgment  affirmed,  at  costs  of  appellant. 

Woods,  J.,  absent. 


;  OriBCom  v.  Evens,  1  Am.  Prob.  B.  180;  Bur- 


OaUIiFIBLD  vs.  SUIiLIVAK,  PlTBLlO  ADHXiaSTBATOB. 

\B6  New  Tork,  IGS.] 

ELS(7nON  TO  TAKB  UIIDEB  WILL. — EbTOPPKL. — PtIBLIOATION  OF 
WILL  BT  OOniCIL, PbOBATE  OF  WILL  IN  FOBEIQir  LAVODAOS. 

One  wbo  aeoepts  of  a  dorlse  or  bequest  does  lO  on  eondltioa  of  conformiDg  to  the 
will,  and  he  U  bound  to  g^ve  full  eSeot,  as  far  at  he  cao,  to  \\a  legal  dls- 
poaiUoDS. 

Tettator  owning  propert;  in  France  and  America  made  plaintiff,  to  whom  ha  waa 
Indebted,  hia  nDlTeraal  l^atee  on  condition  that "  ihe  ezeontos  the  dlipod- 
tloD  *  therpafter  contained  in  hie  will,  which  inbiequentlj  beqaeathed  to  hU 
brothere  all  hiB  propartj  "In  America,  •  •  •  without  exceptioQ.'  BdS, 
that  plaintiff  was  bound  to  elect  between  bar  claim  of  indebt«dDeB>  and  the 
protiaioni  of  the  will,  and  that  the  acceptance  of  the  property  in  Franoe  barred 
sach  claim  against  the  estate. 

Where  a  oodidi  distinctly  refers  to  and  re  affirms  a  will,  the  provisions  of  the 
tbnner  may  be  treated  as  embodied  In  tiie  latter,  and  both  may  be  Tlewed  as 
if  ezecated  and  pnbliahed  at  the  same  time. 

Where  a  wiU  is  In  a  foreign  langnage  it  is  proper  tbat  \k.t  probate  should  oontsin 
a  translaUon  of  the  sanie  to  Engliah. 

Probate  of  a  will,  where  the  snm^ate  had  Jarisdiction,  cannot  be  attached  col- 
laterally. 
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Apfkai.  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  liret  judicial  department,  entered  npon  an 
order  made  May  25, 1880,  affirming  a  judgment  in  favor  of  de- 
fendant, entered  npon  the  report  of  a  referee. 

Thia  was  a  reference  under  the  Btatute  of  a  disputed  daim 
againBt  the  estate  of  Henry  Yelverton,  deceased. 

The  material  facts  are  stated  in  the  opinion. 

George  Zabriekie,  for  appellant 
Charlst  W.  Oould,  for  respondent. 

Easl,  J.  Henry  Yelverton,  a  citizen  of  this  State,  died  in 
France,  where  he  had  resided  for  several  years,  on  the  30th  of 
September,  1873,  leaving  at  his  death  a  will  executed  in  Paris 
on  the  prior  20th  day  of  September,  and  a  codicil  thereto,  exe- 
cuted three  days  thereafter.  The  will  and  codicil  were  snbse- 
qnently  admitted  to  probate  in  the  Surrogate's  Court  of  the 
county  of  New  York.  Letters  of  administration  with  the  will 
annexed  were  subsequently  issued  to  the  defendant  Sullivan. 
The  plaintLS  had  reaidDd  with  the  testator  in  France,  and  sub- 
eequently  to  his  death,  in  1875,  she  presented  two  claims 
against  his  estate,  amounting  to  over  $20,000.  Such  claims 
were,  by  consent,  by  an  order  of  the  Special  Term  made  in 
February,  1879,  referred  to  a  referee.  The  case  was  brought 
to  trial  before  the  referee,  and  in  June,  1879,  he  made  his  re- 
port in  which  he  found  that  on  or  about  the  1st  day  of  Jan- 
uary, 1867,  the  testator  borrowed  from  the  plaintiff  $12,500, 
which  he  agreed  to  repay  on  demand  with  interest  at  the  rate 
of  seven  per  cent.,  and  that  on  the  20th  of  October,  1868,  in 
consideration  of  $9,000  paid  to  him  by  plaintiff,  he  assigned  to 
her  a  mortgage  npon  real  estate  ;  that  the  assignment  was  not 
put  upon  record,  and  that  subseqiieDtly  the  testatoc  acknowl- 
edged satisfaction  of  the  mortgage  and  that  thereby  the  mort- 
gage was  satisfied  of  record ;  and  the  referee  found  and  de- 
cided that  after  the  death  of  the  testator  the  plaintiff  took  pos- 
session of  all  the  testator's  estate  in  France,  consisting  of 
papers,  chattels,  real  estate  and  fixtnres,  and  accepted  the  condi- 
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tioDS  of  the  testator's  will,  and  took  hie  property  in  France 
snbject  to  Bach  conditions  and  in  liea  of  all  claims  against  his 
estate ;  and  he  ordered  judgment  in  favor  of  defendant. 

We  are  of  opinion  that  the  ease  was  properly  disposed  of. 
The  testator  in  his  will  provided  as  follows :  "  I  appoint  Miss 
Hannah  Maria  Caalfield,  living  with  me,  to  be  my  universal 
legatee,  consequently  I  leave  to  her  the  whole  of  the  real  and 
personal  property  which  shall  belong  to  me  on  the  day  of  ray 
decease,  and  which  shall  compose  my  sacceasion,  on  condition 
that  she  execute  the  disposition  hereinafter  contained,  and  any 
others  which  I  may  make  hereafter.  I  bequeath  to  my  two 
brothers,  first,  Mr.  Robert  Yelverton  of  New  York,  second, 
and  Mr.  Charles  Yelverton  of  San  Francisco,  to  be  divided  be- 
tween them  in  moieties,  all  the  real  and  personal  estate  which 
shall  belong  to  me,  in  America,  on  the  day  of  my  decease 
without  exception."  In  the  codicil,  after  referring  particn- 
larly  to  the  will,  it  is  stated  as  follows :  "  Whereas,  by  my  said 
will,  I  have  devised  and  bequeathed  all  my  property,  situated 
on  the  continent  of  America,  to  my  brothers  Robert  and 
Charles  equally,  now  it  is  my  will  and  I  do  hereby  confirm  the 
said  devise  and  bequest,  and  in  order  to  facilitate  the  realiza- 
tion of  my  property,  situated  on  the  continent  of  America,  I  do 
hereby  appoint  my  said  brother  Robert  esecntor  as  to  such 
property,  and  except'  as  aforesaid  I  do  hereby  expressly  ratify 
and  confirm  my  said  last  will  and  testament." 

The  testator  left  real  and  personal  property,  both  in  France 
and  the  United  States.  After  the  death  of  the  testator.  Miss 
Canltield  took  possession  of  the  property  left  by  the  testator, 
in  France,  and  soon  thereafter  she  declared  to  Mrs.  Yelverton, 
the  wife  of  Robert  Yelverton,  who  was  sworn  as  a  witness  be- 
fore the  referee,  that  '<  she  accepted  the  conditions  of  the  will 
of  Henry  Yelverton,  and  that  she  took  his  property  in  France 
in  lien  of  all  claims  against  his  estate."  It  does  not  appear 
liow  much  property  the  testator  left  in  France,  or  what  became 
of  it,  except  as  above  stated. 

Under  sach  circumstances,  the  provision  made  for  her  in 
the  will,  and  her  acceptance  thereof,  mast  be  deemed  a  satis- 
faction of  her  claim  against  the  estate.     It  is  manifest  that  it 
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was  the  intention  of  the  testator  that  his  brothers  should  re- 
ceive all  his  American  property,  for  the  exact  langaage  of  the 
will  is,  that  they  eliould  receive  it  "  witboot  exception ;"  and 
it  is  upon  tlie  condition  that  they  should  so  receive  it,  and  th&t 
she  woald  execute  that  portion  of  the  will,  that  she  was  made 
the  nniversal  legatee  of  all  his  other  property.  It  was  in  the 
contemplation  of  the  testator  that  she  wonld  either  snrrender 
her  claims  against  the  estate  or  obtain  satisfaction  of  them  out 
of  his  property  in  France,  and  it  wonld  defeat  his  manifest  in- 
tention if  the  property  given  to  his  brothers  was  to  be  dimin- 
ished by  the  amount  of  her  claims,  for  then  they  would  not 
receive  it  "  without  exception."  It  is  clearly  Inferable  that  the 
testator,  leaving  considerable  property  in  France,  did  not  in- 
tend that  she  should  cross  the  Atlantic  and  enforce  her  claims 
against  the  property  given  to  bis  brothers;  and  this  inference 
is  somewhat  strengthened  by  the  fact  that  in  his  codicil  he  ap- 
pointed bis  brother  Robert  executor  as  to  his  American  prop- 
erty, leaving  her  as  universal  l^;atee  to  execute  his  will  as  to 
the  property  iu  France.  She  could  not  enforce  her  claims 
against  the  American  property,  and  at  the  same  time,  see  to  it 
that  that  portion  of  the  will  which  gave  Buch  property  to  his 
brothers  was  executed. 

This,  therefore,  was  a  case  where  she  was  bound  to  elect 
whether  she  wonld  retain  her  claims  and  enforce  tbem  against 
the  testator's  property,  or  abandon  them  and  take  the  property 
given  to  her.  She  could  not  take  a  benefit  under  this  will  and 
refuse  the  burden  it  imposed  upon  her.  The  effect  of  the  will 
is  the  same  as  if  the  testator  had  given  hie  American  property 
to  his  brothers  and  then  given  the  other  property  to  her,  on 
condition  that  she  would  release  her  claims  against  the  estate. 
By  accepting  the  provision  made  for  her,  she  assented  to  all 
the  terms  and  conditions  annexed  to  it,  and  yielded  every  right 
inconsistent  with  such  terms  and  conditions.  One  who  accepts 
of  a  devise  or  bequest  does  so  on  condition  of  conforming  to 
the  will.  No  one  is  allowed  to  disappoint  a  will  under  whii^ 
he  takes  a  benefit,  and  every  one  claiming  under  a  will  is  bound 
to  give  full  effect  to  tbe  legal  dispositions  thereof  so  far  as  he 
can  {Chambetiain  v.  Chamherlam,  43  N.  Y.  424-442),  and 
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where  ooe  is  tbtu  put  to  his  electiun  under  a  will  it  matters 
not  that  what  he  takes  turns  ont  to  be  greater  or  less  in  ralne 
than  that  which  he  surrenders.  {Brown  v.  Snapp,  79  N.  T, 
136-143.) 

Ae  the  testator  waB  a  citizen  of  this  coontry,  claiming  his 
domicile  here,  bat  temporarily  residing  in  France,  his  will  mast, 
in  oar  conrtB,  be  constmed  according  to  onr  laws,  and  hence 
the  rules  of  oonetmction  above  referred  to  are  applicable.  If 
Miss  Caolfield  had  made  her  election  under  each  circumBtancee 
that  she  coold  have  revoked  it,  it  does  not  appear  that  she  ever 
did  revoke  it,  or  that  she  ever  surrendered,  or  offered  to  sur- 
render, any  of  the  property  which  she  took  in  France.  The 
testator  died,*  and  her  election  was  made  in  1873;  her  claim 
against  the  estate  was  formally  made  in  1 875 ;  and  her  case  was 
tried  in  1879;  and  there  is  nothing  showing  that  she  did  not 
have  the  full  benefit  of  the  property  of  which  she  took  posses- 
sion in  France.  There  was,  therefore,  no  error  in  holding  that 
she  was  bound  by  her  election. 

It  is  claimed,  however,  that  the  will  was  not  sufficiently 
proved.  Upon  the  trial  before  the  referee  the  defendant  pro- 
duced the  records  of  the  sarrogate's  office  in  New  York,  which 
showed  that  the  will  was  admitted  to  probate  ae  to  personal 
estate  only  upon  the  production  to  the  surrogate  of  a  dnly  au- 
thenticated copy  from  under  the  seal  of  the  court  in  which  the 
fiame  was  proved ;  and  that  the  codicil  was  proved  by  the  evi- 
dence of  witnesses  taken  upon  commission;  and  the  record 
contained  a  copy  of  the  will  in  French,  the  language  in  which 
the  will  was  originally  written,  and  an  English  translation 
thereof,  and  a  copy  of  the  codicil,  which  was  originally  written 
in  English,  together  with  the  evidence  given  to  prove  the  ese- 
cntion  of  the  codicil. 

It  is  not  disputed  that  the  execntion  of  the  codicil  was  suffi- 
ciently proved.  The  claim  is  that  the  will  was  not  sufficiently 
proved  and  that  the  sarrogate  did  not  acquire  jurisdiction  to 
prove  it.  There  are  two  answers  to  this  claim  :  First.  The  tes- 
tator was  a  citizen  of  this  conntiy  having  a  domicile  at  the  time 
of  his  death  in  the  city  of  New  York,  and  he  left  property 
there.    The  surrogate,  therefore,  had  jurisdiction  to  take  proof 
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of  hifl  will,  and  to  admit  it  to  probate,  no  matter  where  it  was 
made,  or  where  he  died.  If  be  admitted  it  to  probate  withoat 
BDfiicieDt  proof,  or  without  the  proof  or  the  formalities  which 
the  law  reqnireB,  it  was  a  mere  error  in  the  exercise  of  his  jnris- 
dictioQ  and  not  judicial  action  withoat  jurisdiction,  and  ench 
error  could  be  corrected  only  b;  application  to  the  Surrogate's 
Court  or  appeal  from  its  decree- 
It  is  provided  in  section  I  of  the  act  Chapter  359  of  the 
Laws  of  1870,  that  "  the  surrogate  of  the  county  of  New  Yoit 
shall  have  power  and  jurisdiction  to  issne  all  lawful  process, 
upon  allegaCioDB  duly  verified,  and  to  make  and  enter  all  lawful 
orders  and  decrees  m  proceedings  in  the  Smrogate's  Court  of 
said  county,  and  the  objection  of  want  of  jurisdiction  shall  not 
be  taken  to  said  orders  and  decrees  except  by  appeal  in  the 
manner  prescribed  by  statute,  or  in  a  proceeding  before  the 
surrogate  to  set  aside,  open  or  modify  the  same,  and  the  snrro* 
gate  shall  have  the  same  power  to  set  aside,  open,  vacate  or 
modify  the  orders  or  decrees  of  the  said  court  as  is  exercised 
by  courts  of  record  of  general  jurisdiction. "  This  law  is  a 
sufficient  answer  to  this  collateral  attack  upon  the  probate  of 
the  will,  without  reference  to  decisions  leading  to  the  same  re- 
sult to  which  our  attention  has  been  called.  {Beams  v.  Gould, 
77  N.  Y.  455.) 

Second.  The  codicil  distinctly  referred  to  and  identified  the 
will  and  re-affirmed  the  same,  and  hence  the  will  and  the  codicil 
together  constituted  the  will  of  the  testator;  the  provisions  of 
the  former  may  be  treated  as  embodied  in  the  latter,  and  both 
may  be  treated  as  if  executed  and  published  at  the  same  time. 
{Brown  v.  Clark,  77  N.  Y.  369.) 

Objection  was  made  that  the  English  copy  of  the  will  con- 
tained in  the  record  was  no  part  of  the  probate.  We  think  it 
was.  It  appears  in  2  Kedlield  on  Wills  (2d  ed.),  p.  45,  that  "  it 
is  reqaisite,  where  the  will  is  in  a  foreign  language,  that  the 
probate  should  contain  a  translation  of  the  same  into  English," 
and  such  plainly  must  be  the  law.  Suppose  a  will  he  executed 
in  Latin,  Greek  or  Arabic,  with  the  formalities  required  by  our 
statute,  what  is  to  he  done  with  it  when  it  is  presented  for  pro- 
bate? Its  execution  must  be  proved  in  English.     The  precise 
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langoage  in  which  the  will  is  written  is  of  little  significaDce ; 
whether  it  be  in  oor  language  or  another  is  of  no  importance. 
The  will  of  the  testator  is  to  be  ascertained  from  the  meaning 
which  he  has  ezpresaed,  in  whatever  language ;  and  that  mean- 
ing. pDt  into  proper  English,  must,  in  a  court  required  to  nse 
the  English  langaage,  be  taken  as  the  testator^s  will  and  placed 
upon  record.  There  can  be  no  necesEity  for  recording  it  in  the 
foreign  language ;  and  jet  the  practice  of  recording  in  both 
langnages,  where  that  can  be  done,  ia  quite  proper.  It  was  the 
duty  of  the  surrogate,  in  this  case,  to  ascertain  what  the  will  of 
the  testator,  written  in  a  foreign  tongue,  was ;  and  the  trans- 
lation which  he  has  recorded  must  be  treated  as  part  of  his  de- 
cree, unassailable  collaterally,  like  the  rest  of  it. 

Oar  attention  has  been  called  by  the  learned  connsel  for  the 
appellant  to  the  case  of  EFiM  v.  r  Batt  (1  P.  Wma.  53Y). 
In  that  case  there  was  a  French  will,  the  original  whereof  was 
proved  in  French,  and  under  it,  in  the  same  probate,  the  will 
was  traoflated  into  English,  bat  it  appeared  to  be  falsely  trans- 
lated. It  was  objected  that  the  translation,  being  part  of  the 
probate,  and  allowed  in  the  apiritnal  court,  must  bind,  and  that 
the  application  must  be  to  the  spiritual  court  to  correct  the 
mistakes  in  the  translation,  which,  until  then,  must  be  conclu- 
sive. The  master  of  the  rolls  said  that  *'  nothing  but  the 
original  is  part  of  thd  probate,  neither  hath  the  spiritual  conrt 
power  to  make  any  translation ;  and  supposing  the  original  will 
was  in  Latin  (as  was  formerly  very  usual),  and  there  shoold 
happen  to  be  a  plain  mistake  in  t)ie  translation  of  the  Latin 
into  English,  surely  the  court  might  determine  according  to 
what  the  translation  ouglit  to  be,  and  so  it  was  done  in  this 
case."  That  case  is  meagerly  reported,  and  it  does  not  appear 
by  what  rules  or  osages  the  spiritual  courts  were  governed  in 
admitting  to  probate  wiTls  written  in  a  foreign  tongue ;  but  so 
far  as  that  case  holds  that  a  will  written  in  a  foreign  language 
must  be  admitted  to  probate  and  recorded  in  the  foreign  lan- 
gaage only,  it  is  withoat  reason,  certainly  as  applied  to  the  state 
of  things  existing  in  this  country.  But  the  authority  of  that 
case  would  seem  to  anthorize  any  court  before  which  the  ques- 
tion was  raised  to  determine  whether  the  translation  was  correct 
Toi.  IL— 4 
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or  not.  We  have^examined  this  translation,  and  have  no  rea- 
son to  donbt  that  it  is  correct ;  and  that  it  was  correct  was  not 
even  disputed  on  the  trial  before  the  referee. 

We  have,  therefore,  reached  the  coQclnsioii  that  the  judg^ 
ment  should  be  affirmed,  with  costs. 

All  concur. 

Jndgment  affirmed. 


Estoppel  by  Bcceptlngr  benefit  nnder  Wlll.-^One  who  accepts  a  de- 
vise  of  a  legacy,  does  bo  under  the  implied  condition  that  he  will  not  seek  t4> 
enforce  any  claim  coutraiy  to  the  proTiaions  of  the  will  under  which  he  takes, 
and  that  he  will,  as  far  aa  he  is  able,  endeavor  to  have  the  will  given  ita  full 
legal  eSect  Weeks  t.  Weeks,  77  N.  C.  421 ;  Btuart  v.  Easley,  S  J.  J.  Harah. 
8U  (per  Bobertaon,  J,);  Cox  v,  Rogers,  77  Penn.  8t.  160;  Penn.  Life  Ins.  Co. 
T.  Stokes,  61  Penn.  St.  186 ;  a.  c.  2  Brewst  590;  Little  v.  Birdwell,  27  Texas. 
601;  2  Stoiy's  Eq.  1075. 

Acceptance  of  a  bequest  is  a  confirmation  of  the  diaposi^ona  made  bj 
the  will.  Noe  v.  BpUvalo.  H  Cal.  207 ;  s.  c.  1  Am.  Prob.  R.  ^8 ;  Weeka  v. 
Patten,  18  He.  42;  SmiUi  v.  Gould,  84  He.  448;  Leaaley  v.  Lesaley,  44  Dll- 
noiB,  637;Tonngv.  Pickena,  40  Indiana,  28. 

But  acceptance  of  a  legacy  is  not  necessarily  an  estoppel  to  cUiming  that 
the  will  was  invalid.    HindeK  v.  Schneider,  4  Bradt.  208. 

A  devisee,  by  bringing  his  action  against  the  executor  of  the  will,  relin- 
quishea  the  benefit  of  the  devise  to  himself,  but  does  not  fo^eit  his  claim  b> 
an  independent  devise  to  his  wife  in  the  same  will.  HBpgood  v.  Houghton, 
22  nek.  480. 

A  legatee  who  has  accepted  and  entered  upon  the  enjoyment  of  his  leg- 
acy, cannot  afterwards  demand  that  the  terms  and  conditions  of  the  legacy 
shall  be  changed.    Succession  of  HcCIoekey,  20  La.  Ann.  406. 

Neither  can  one  who  haa  accepted  and  received  his  legacy,  refuse  to  com- 
ply with  the  conditions  under  which  he  took,  on  the  ground  that  the  estate 
turned  out  not  bo  valuable  as  he  had  auppoeed  it  would.  Froet  v.  Lawler,  84 
Hich.2SS. 

One  accepting  a  legacy  ander  a  will,  cannot  assert  an  independent  title 
in  other  property  against  the  will.  But  if,  having  received  bis  legacy  in  ig- 
norance of  this  rule  of  law,  upon  being  informed  of  it,  and  before  any  other 
person's  rights  have  been  affected,  he  returns  the  legacy,  and  gives  notice 
that  he  elects  not  to  tahe  it,  the  rule  does  not  apply.  W&taon  v.  Watson, 
lae  Mass.  1B2  ;  B.  c.  1  Am.  Prob.  R  471. 

In  California,  a  widow,  having  filed  ber  renunciation,  according  to  the 
provisiotts  of  the  statute,  nnder  a  clause  in  her  husband'a  will,  viz. :  "  The 
foregoing  bequests  to  my  wife  are  made  upon  the  condition  that  she  shall  re- 
nounce all  claim  against  my  estate  except  under  this  will,"  waa  held  not  to 
waive  her  rights  as  survivor  of  community  proper^,  and  she  was  held  enti. 
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tied  to  one-faalf  of  the  estate  u  survivor  of  the  communftj,  to  the  legacies 
given  hef  In  the  wU],  and  to  her  statutory  share  of  the  legacies  left  to  chtl- 
dien  who  died  before  the  testator.  Humford's  Estate,  Mjrick'H  Probate 
(Cal.),  138. 

And  in  the  aame  Bt»te,  a  widow,  who  accepts  under  a  will  which  attempla 
to  dispose  of  more  than  one-haU  of  the  communitj  property— which  is  pro- 
hibited by  BlAtnt«— la  not  deemed  to  liave  renounced  her  rights  In  the  com- 
mon property.    Be  Prey's  Estate,  53  Cal.  608. 

The  heir  at  law  of  a  testator,  cMming  a  legacy  under  a  will,  and  also 
chUming  real  estate  as  heir  at  law  against  the  will,  the  will  being  inoperative 
•a  to  real  estate  by  reason  of  a  defective  execution,  la  not  put  to  his  election, 
but  will  take  both  the  l^:acy  and  the  land.  Kearney  v.  Macomb,  16  N.  J. 
Sq.  18«. 

It  ia  entirely  reasonable  for  a  testator  to  say,  when  he  makes  a  gift  to  one, 
that  it  is  in  bar  of  a  claim  the  donee  has,  or  may,  set  up  against  him;  and,  in 
North  Carolina,  the  legatee  must  release  the  claim  before  be  can  have  his 
Ic^cy.    Dunlap  v.  Ingram,  4  Jonee'  (N.  C.)  Eq.  178. 

The  devlseee  and  legatees  of  a  will  may  bind  thranselves  to  destroy  it, 
either  by  parol  or  in  writing,  and  a.  party  to  such  an  agreement  Is  estopped 
tnaa  claiming  under  the  wia    Phillips  v.  Phillips,  8  Watts  (Pa.).  190. 


MOBSB  VS.  StEABHS, 
[131  MaBnchasetts,  S89.] 

ExrBmeio  evidemob  wiibrb  AMBintnrr  ab  to  leqatbe. — Bill 

OP  INTBBPLEiJ)EB  TO  DETEBHDfE   BAIU:. 

If  a  legatee  is  not  described  Id  a  will  with  exact  accnraey,  soil  the  description 
may  in  some  respects  be  applicable  to  different  pereone,  eaali  of  whom  clainu 
tha  Isgacy,  the  executor  may  muntain  a  bill  of  iatarplaader  for  (he  determlna- 
tioD  of  the  person  to  whom  the  l^acy  ia  payable. 

BitriDsic  evidence  ol  the  CQDdact  and  the  declaratloDS  of  a  testator  is  admuaibls 
to  sfaow  his  relation  to,  and  state  of  feeting  towards,  any  of  the  respective 
elalmaota  uf  a  let^acy,  where  the  l^atee  ia  eot  described  with  mtlre  accuracy, 
aod  the  descriptioa  ia  In  some  respects  applicable  to  each  of  the  claimants. 

A  womsD  wbo  liad  two  nephews,  ooe  named  Joseph  Wlille  Sprsgue,  and  the 
other  Joseph  Spragne  tjteams,  by  her  wilfbeqaeathed  a  legacy  "tu  mynephev 
J.  S.  Spngne."     Held,  that  the  Inference  was  that  she  Intended  Joseph  White 
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Spncae;  and  Uut,  in  the  abwoce  of  eilrinaic  evideiice  EoffidCDt  to  ooulrof 
Ibis  iarerencs.  he  «■■  eotitled  to  the  legwiy. 

D.  E.  Ware,  for  J.  W.  Spregne, 
G.  Jiobinson,  Jr.,  for  J.  S.  Steams. 

Lord,  J.  The  testatrix  had  two  nephews,  one  named  Jo- 
seph White  Spragae,  and  the  other,  Joseph  Spragne  SteamB ; 
and  each  claims  the  legacy  which  is  given  in  these  words :  "  To 
my  nephew  J.  8.  Spragne,  I  give  five  thousand  dollars." 

This  is  a  bill  in  equity  brought  by  the  administrator  with 
the  will  annexed,  to  which  all  the  legatees  under  the  will  are 
made  parties,  in  order  that  all  the  others  beside  the  two  neph- 
ews may  appear  and  show  that  the  said  bequest  is  void  for  am- 
biguity ;  becanse  it  is  apprehended  that  the  estate  of  the  testa- 
trix, being  largely  real  estate,  has  so  depreciated  in  value  tbat 
not  eufficient  remains  to  pay  all  the  specific  legacies  in  the  will ; 
and  the  residuary  legatees  are  made  parties  for  the  purpose  of 
Bustainiug  their  right  to  have  this  legacy  go  into  the  residuum 
of  the  estate. 

The  bill  was  taken  pro  coTyfeaeo  as  against  all  the  parties  ex- 
cept the  two  nephews,  and  they  were  required  to  interplead 
between  themselves,  each  to  show  his  right  to  the  legacy. 

There  is  no  doubt  that  it  is  a  proper  subject  for  a  bill  of  in- 
terpleader. From  the  earliest  time,  matters  of  this  kind  have 
been  the  subject  of  judicial  determination,  and  many  rules  have 
been  established  for  determining  to  whom  a  legacy  shall  be 
paid,  when  the  legatee  is  not  described  with  exact  accDiacy, 
and  the  description  of  whom  may  in  some  respects  be  applica- 
ble to  several  different  perEons,  each  of  whom  claims  the  legacy. 

Extrinsic  evidence  of  the  conduct  and  the  declarations  of 
the  testator  is  competent.  They  are  not  to  be  deemed  direct 
proof  of  testamentary  intention,  but  as  showing  tlie  testator's 
relation  to,  and  state  of  feeling  towards,  any  of  the  respective 
claimants.  The  language  of  the  will  is  to  be  interpreted  with 
reference  to  the  subject-matter  and  all  the  snrrouuding  facts  of 
the  case.  A  construction  is  not  to  be  g^ven  which  is  contra- 
dictory to  the  terms  of  the  wiU.     By  this  it  is  not  meant  that 
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the  coDetmction  of  the  laiigaage  of  the  will  must  be  exactly 
confiistent  with  every  word  used  in  the  will,  but  that  the  par- 
pose  and  intention  of  the  testator  must  be  gatliered  from  the 
language  of  the  will  taken  in  connection  with  all  the  eurroand- 
ing  and  attendant  circumstancee. 

Tarions  other  mlea  have  been  eatabliBhed  to  which  it  is  not 
necessary  to  refer,  for  they  are  rules  made  necessary  by  the 
peculiar  facts  of  the  various  cases,  many  of  which  have  been 
decided  upon  the  particular  and  special  facts  of  the  case.  Some- 
times it  happens  that  a  will  is  made  when  the  t«stator  is  in 
extremis,  when  hb  voice  is  feeble  and  low,  and  his  enunciation 
indistinct.  Sometimes  a  beneficiary  is  spoiien  of  by  the  testa- 
tor by  an  abbreviated  or  by  a  pet  name.  The  reported  cases 
show  many  instance  of  these  and  other  kinds  of  difficulties 
and  obscurities ;  but  no  facts  iu  this  case  make  it  necessary  or 
even  proper  to  refer  to  all  the  cases  which  have  occurred,  nor 
to  the  roles  which  it  has  been  found  necessary  to  establish  in 
>  determining  them.  It  is  safficient  for  us  to  say,  that  the  be- 
qnest  is  to  "  J.  S.  Sprague,"  with  the  use  of  initials  only  to  in- 
dicate the  Christian  name  of  the  legatee ;  that  that  designation 
is  more  nearly  applicable  to  Joseph  White  Spragae  than  to 
Joseph  Sprague  Steams,  inasmuch  as  the  samame  corresponds, 
and  the  variance  is  only  in  the  initial  letter  of  the  middle  name. 
It  cannot  be  donbted  that  the  bequest  was  intended  for  one  of 
these  nephews ;  and,  taking  all  the  extrinsic  evidence  of  rela- 
tion to 'the  parties  and  circumstances  into  consideration,  there 
is  not  sufficient  to  control  the  inference  in  favor  of  the  nephew 
Spragae. 

The  difBculty  having  been  created  by  act  of  the  testatrix, 
the  costs  of  all  parties,  taxed  as  between  solicitor  and  client, 
should  come  out  of  the  general  estate.  Charter  v.  Charter,  L. 
R.  7  H,  L.  864 ;  Deane  v.  So^nefor  Aged  Cdored  Women,  111 
Mass.  132. 

Decree  accordingly. 


Bee  Judy  t.  OUbert,  anta,  page  89;  Griscom  v.  Eveiu,  1  Am.  Prob.  R. 
180;  Boniett  v.  Id.,  Id.  S39. 
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Odtbbrbtson's  Appeal. 

[91  Pbdq.  St.  16S.] 

DzVIBE   TO   OONFIDKHTUI,    ADTIBGB. — BuBDKIf    OF    PBOOr  TO 
SUBTAUr. 

Where  the  teoMor  ia  ehowD  to  be  weab  tn  mUd,  though  not  toffidentl;  so  to 
create  teatameDtary  incapacity,  and  a  person  whooe  advice  had  been  Bought 
and  taken,  reoeiTei  a  U^  benefit  uoder  the  alleged  will,  eath  per«on  mnat 
■how  affinoaiiTely  sU  the  drcmnatanceB  cannected  with  tbs  drawing  of  mcfa 
will,  and  that  the  testator  had  a  ftill  nDderetinding  ot  the  uatnre  of  the  diifiv- 
sitioD  contained  in  It. 

Appeal  by  Jatnea  Gutbbertson,  Jamee  Georgeeon,  and  Ag- 
ues, hie  wife,  Jeanie  Catbbertson,  the  contributors  to  the 
PenDBjlvaDia  Hospital  and  the  Zoolo^cal  Society,  from  a  de- 
cree of  the  Orphans'  Coart  of  Philadelphia,  refusing  an  issae 
devieavit  vet  nan,  to  determine  the  validity  of  an  alleged  codi- 
cil to  the  will  of  John  L.  Neili,  and  dismissing  an  appeal  from 
the  decision  of  the  Register  of  Wills,  admitting  snch  codicil  to 
probate. 

The  testator,  John  L.  Neill,  was  bom  in  Scotland  aboat 
1806,  came  to  this  country  in  1628,  and  entered  bnsiuege,  from 
which  be  retired  in  186T,  with  a  considerable  fortnna 

In  18T6  he  had  survived  his  children,  brothers  and  Bisters, 
and  was  living,  with  his  wife,  her  sister  Miss  Lambert,*a  Miss 
Maloney  her  coasin,  and  one  William  Cnthbertson,  to  whose 
family  he  was  under  obligations. 

In  1874,  Neill  himself  wrote  out  and  signed  his  will,  giving 
hie  wife  the  use  of  his  residence  for  life  and  98,000  a  year,  and 
to  Miss  Lambert  $2,000  a  year,  and  to  Miss  Maloney  $1,000 
per  annum,  payable  ont  of  securities  in  which  his  property  was 
to  be  invested.    He  also  directed: 

"  Item  14th.  On  tlie  death  of  my  wife  and  her  sister,  Eliza- 
beth A.  Lambert,  I  desire  tbat  the  snm  that  was  aet  apart  to 
produce  the  yearly  income  for  the  maintenance  of  my  wife,  her 
sister  Elizabeth  A.  Lambert,  and  her  conSin  Mary  Ann  Ma- 
loney, be  now  merged  with  my  other  estate,  and  the  whole  dia- 
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poeed  of  bjr  m;  execators,  &t  sale  or  otherwise,  that  the  Bercral 
legacies  that  commenced  with  item  No.  20  may  be  paid,  aod 
the  estate  settled  ap  in  the  shortest  possible  time.  I  desire  to 
draw  the  attention  of  my  execntore  to  the  difference  in  value 
in  property  at  present  and  what  it  may  be  in  the  future  on  the 
decease  of  Elizabeth  A.  Lambert,  and  as  the  sereral  legacies 
numbering  from  twenty  np  to  thirty-nine  will  only  be  paid 
after  her  decease,  the  aggregate  being  more  or  less,  the  items 
or  snms  will  be  proportioned  accordingly." 

"  Item  20th.  I  give  and  beqoeath  to  each  of  the  children  of 
my  friend,  Mrs.  James  Cntbbertson,  of  Leitb,  Scotland,  to  Agnes, 
now  Mrs.  Georgeson,  twenty-tlve  thonsand  dollars  (Ja5,000). 

"Item  21st.  To  William,  eldest  son  of  Mrs.  Cntbbertson, 
twenty-five  thooeand  dollars  ($25,000). 

"  Item  23d.  To  James,  sei^nd  son  of  Mrs,  Cnthbertson, 
twenty-five  thousand  dollars  ($25,000). 

"  Item  23d.  To  Jeanie,  youngest  daughter  of  Mrs.  Cnth- 
bertson, twenty-five  thousand  dollars  ($25,000). 

"  Item  26th.  To  three  executors  of  my  estate  ten  thousand 
dollars  ($10,000)  each  ($30,000). 

"Item  27th.  To  Louisa  Harrison,  of  Philadelphia,  five 
thousand  dollars  ($5,000). 

"Item  28th.  To  Mrs.  N.  P.  Murphy,  of  Philadelphia,  five 
thousand  dollars  ($5,000). 

"Item  29tb.  To  Mrs.  Lonisa  Lambert,  of  Philadelphia, 
three  thousand  dollars  ($3,000). 

"Item  30th.  To  Pennsylvania  Hospital,  Philadelphia,  five 
thonsand  dollars  ($5,000). 

"  Item  Slth.  To  Old  Man's  Home,  FhiUdelpbia,  five  thou- 
sand dollars  ^$5,000). 

"Item  3ith.  To  Zoological  Garden  Park,  Philadelphia,  ten 
thonsand  dollars  ($10,000)." 

The  aj^^regate  of  the  legacies  in  the  will  was  $173,000. 

He  appointed  John  S.  Tardley,  H^ory  E.  Biisch  and  Hor- 
ace Yardley,  executors. 

In  November,  1876,  the  testator's  wife  became  very  sick, 
and  he  had,  at  short  intervals,  two  strokes  of  paralysis.  About 
the  time  of  the  last  stroke  his  wife  died. 
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WilliAn  CathbertBon  testified  that  after  tbese  occurraneee 
the  testator's  power  of  speech  was  afEected,  he  was  unable  to 
write  withont  aseiBtance,  and  hie  memory  was  toQch  impaired. 
There  was  medical  expert  testimony  to  show  that  the  testator's 
paralyBia  might  produce  these  results. 

Doctor  Drysdale,  who  attended  testator  in  his  last  illnesa, 
testified  to  bis  clearness  of  mind,  soundness  of  memory,  and 
freedom  of  speech. 

Miss  Lambert  testified  that  on  December  Ist,  18T6,  testator 
requested  her  to  send  for  Mr.  John  S.  Yardley,  a  personal 
friend  and  a  conveyancer,  who  had  frequently  been  employed 
by  him. 

Yardley  read  over  the  will,  commented  on  the  largeness  of 
the  bequests,  and  suggested  their  diminution.  He  also  said, 
"  Well,  Mr.  Neill,  there  will  be  a  residue,  and  wUl  that  go  to 
the  heirs  and  assigns,"  and  the  testator  replied  "  Tee," 

That  night  Yardley  prepared  a  draft  codicil  reducing  the 
amount  of  legacies  to  $35,000,  and  fixing  tlie  Cuthbertsona' 
and  Agnes  Oeorgeson'a  at  $2,500  each,  Louisa  Ilarrison's,  Mrs. 
Murphy'S]  Mrs.  Lambert's,  and  the  Pennsylvania  Hoepital  at 
$1,000  each,  and  the  Zoolo^cal  Society's  at  $2,500.  The  resi- 
due of  the  estate,  some  $300,000  in  value,  was  devised  to 
Yardley. 

Miss  Lambert  testified  that,  on  the  morning  of  December 
2d,  Yardley  called,  and  read  the  draft  codicil  to  the  testator, 
who  did  not  say  anything ;  that  Yardley  named  the  subscribing 
H;itnes6,  and  said  he  would  call  in  the  evening  again,  which  he 
did,  when  the  will  was  executed  and  put  away  by  her  till  the 
next  day,  when,  at  his  request,  aho  read  it  to  the  testator,  but 
he  made  no  remarks.  The  testator  signed  the  codicil  with  a 
cross. 

Yardley  contradicted  this  evidence,  stating  in  substance 
that  the  testator  himself  suggested  the  reduction  in  the  lega- 
cies ;  that  when  asked  as  to  the  disposition  of  the  residue,  he 
replied  he  gave  it  to  him,  Yardley,  for  his  "  many  vf^uable 
services;"  that  the  testator  named  the  witnesses,  and  requested 
him  to  come  in  the  evening;  that  in  the  evening,  in  the  pres- 
ence of  one  witness,  a  Mr.  McPherson,  and  Miss  Lambert,  he 
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earefnily  read  over  the  document  to  the  testator,  who,  to  an 
inqairy  whether  it  was  all  right,  replied  in  the  affirmative. 

McPherson  corroborated  this  testimony  as  to  what  took 
place  in  his  presence,  and  both  Doctor  Drjsdale  and  he  testified 
that  the  testator  verbally  expressed  his  assent  to  the  codicil 
when  affixing  hia  mark  to  it. 

Soon  i^terwards  Neill  became  affected  with  aphasia,  a  dis- 
ease produced  by  the  paralysis  resulting  in  a  weakening  of  his 
miod  and  loss  of  speech.  There  was  contradictory  testimony 
as  to  when  this  set  in,  some  fixing  its  advent  in  December, 
1876,  others  as  late  aa  February,  1877.  la  September,  1877, 
Neill  died. 

The  Register  of  Wills,  on  the  application  of  the  executors, 
admitted  the  will  and  codicil  to  probate,  and  issued  letters  tes- 
tamentary thereon. 

Henry  J.  McCarthy  and  William  A.  Port&r,  for  James 
and  Jeanie  Onthbertsou  and  Agnes  Georgeson,  appellants. 

A.  Sydney  Biddle  and  Oeorge  W.  Biddle,  for  the  contrib- 
■atore  to  the  Pennsylvania  Hospital,  appellants. 

IT.  W.  Montgomery  and  Samuel  Wagnor^ior  the  Zoological 
Society,  appellant. 

RAert  JV.  WiUton,  for  the  appellees. 

Shabswood,  0.  J.  Boyd  v,  Boyd,  16  P.  F.  Smith, 
288,  established  a  general  principle  of  the  highest  impor- 
tance for  the  protection  of  persons  who  call  in  professional 
or  other  advisers  to  assist  them  in  making  their  last  wills. 
That  principle  may  be  briefly  stated  thus:  Where  the  al- 
leged testator  is  shown  by  evidence  to  be  weak  in  mind, 
whether  arising  from  age,  bodily  infirmity,  great  sorrow,  or 
other  canae  tending  to  produce  sifch  weakness,  though  not 
sufficient  to  create  testamentary  incapacity,  and  the  person 
whose  advice  has  been  songht  and  taken  receives  a  large 
benefit  nnder  the  instrument  propounded  as  a  will,  it  must  be 
shown  ailirmatively  that  the  alleged  testator  had  full  under- 
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Btanding  of  the  nature  of  the  disposition  contained  in  it.  The 
general  rale  undoabtedl;  ib  that  testamentary  capacity  and 
knowledge  of  the  diaposition  made  are  presnmed.  Where  the 
teetameiitary  capacity  is  perfect,  frand  or  undue  influence  must 
be  shown.  In  each  case  the  undue  influence  must  be  such  as 
to  destroy  the  freedom  of  will  of  the  party,  or  at  least  very 
much  to  impair  it.  But  not  so  in  the  case  of  an  old,  infirm, 
and  mentally  weak  man,  disposing  of  his  estate  in  favor  of  his 
confidential  adviser.  These  principles  were  all  affirmed  and 
recognized  in  Frew  v.  Clarke,  80  P.  F.  Smith,  170.  That  case 
did  not  in  the  least  Bbake  the  principle  of  Boyd  v.  Boyd, 
which  was  fnlly  supported  by  the  anthorities.  and  is' founded 
on  sound  principle  and  the  wisest  policy.  Wills  are  generally 
prepared  according  to  instructions  given  to  the  scrivener  pri- 
vately, when  no  one  else  is  present ;  and  to  hold  that  in  the 
case  supposed  it  is  sufficient  to  prove  the  formal  execution  of 
the  paper  in  the  presence  of  witnesses,  and  then  throw  upon 
the  contestants  the  burden  of  proving  fraud,  nndne  influence, 
misrepresentation  or  mistake,  would  open  the  door  wide  for 
the  arts  of  the  cunning  and  designing  to  succeed  in  their  nefa- 
rious purposes.  Every  man  who  draws  a  will  in  his  own  favor, 
under  BU(Ji  circumstances,  should  know  that  he  will  be  required 
to  prove  affirmatively  all  the  circumstances  connected  with  the 
drawing  of  the  will,  and  that  it  must  appear  that  the  alleged 
testator  was  laboring  under  no  mistaken  apprehension  as  to  the 
value  of  bis  property  and  the  amount  he  was  giving  to  his  con- 
fidential adviser.  It  has  been  decided  that  the  beneficiary  him- 
self is  a  competent  witness  to  |irove  the  will.  He  cannot  com- 
plain, then,  that  the  rule  is  hard  or  unjust  which  requires  him 
to  make  it  clearly  appear  that  the  gift  to  him  was  the  free,  in- 
telligent act  of  the  testator.  In  truth,  we  were  not  called  on 
in  Frew  v.  Clarke  to  re-examine  the  decision  in  Boyd  v.  Boyd. 
In  the  latter  case  it  was  held  merely  that  upon  the  evidence 
there  given  the  judge  below  was  right  in  submitting  the  case 
to  the  jury.  In  Frew  v.  Clarke,  upon  the  trial  of  the  issue  of 
devisavit  vel  non  below,  the  question  had  been  submitted  to 
the  jury,  and  the  verdict  sustained  the  instrnment  propounded 
as  a  will.     Mr.  Justice  Mercur  says,  in  the  opinion  of  the  court 
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ddirered  by  liim :  "  If  the  mental  capacity  of  McOully  (the 
testator)  bad  been  impaired,  if  he  bad  become  weak  from  age 
or  bodily  inGnnit;,  althoogh  not  to  such  an  extent  aa  to  destroy 
his  teatamentary  capacity,  it  might  have  shifted  tlie  borden  of 
proof,  and  required  the  defendant  in  error  (the  l^;atee)  to  neg- 
ative by  evidence  a  presumption  of  undue  inflnence.  It  is 
shown,  however,  that  McOnlly's  mental  capacity  wa«  not  im- 
paired." Of  coarse,  upon  the  principle  of  Boyd  t.  Boyd,  the 
judgment  of  the  court  below  bad  to  be  affirmed,  lliere  were 
other  questions  in  the  ease.  Whether  the  paper  propounded 
was  a  will  or  an  obligation  sealed  and  A^YvreA  intar  partet, 
and  whether,  conceding  it  to  be  testamentary,  Clarke,  the  lega- 
tee, was  ft  competent  witness  to  prove  it.  Upon  these  ques- 
tions the  court  was  divided,  but  not  upon  the  general  principle 
settled  in  Boyd  v.  Boyd. 

We  consider  that  the  case  presented  on  these  appeals  is  en- 
tirely within  that  principle.  Had  the  only  question  been  on 
the  testamentary  capacity  of  John  L.  Neill,  there  would  be  rea- 
son to  bold  that  there  was  not  sufficient  evidence  to  justify  a 
jnry  in  setting  aside  the  codicil.  Had  it  been  drawn  without 
advice  and  suggestion  by  Keill  himself,  as  was  the  original  will, 
it  must  have  stood.  Bnt  it  cannot  be  disputed  that  there  was 
evidence,  we  think  enough  to  carry  the  case  to  a  jury,  that  the 
testator  was  not  the  same  man  physically  and  intelleetnally 

^<^lien  he  executed  the  codicil  aa  when  be  made  the  original 
will.  A  jury  might  reasonably  so  conclude  from  the  evidence. 
Then  the  onus  was  thrown  on  Tardley  to  prove  that  Neill  fully 

.  nnderdtood  the  value  of  bis  property  and  the  probable  residue 
after  paying  all  his  legacies.  It  would  not  be  proper  for  us  to 
express  any  opinion  upon  the  weight  of  the  evidence  as  bear- 
ing upon  this  question.  Upon  the  issue  to  be  granted,  it  must 
be  submitted  to  a  jury  under  proper  instructions  from  the 
court. 

There  may  be  a  case  where  the  alleged  undue  influence  is 
applicable  only  to  a  single  independent  proviaioh  in  a  will,  and 
that  provision  may  fail,  leaving  the  rest  of  the  will  to  stand. 
It  is  certainly  not  this  case,  where  the  clause  objected  to  is  a 
residue,  and  that  residue  made  np  or  largely  increased  by  alter- 
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atioDS  made,  as  a  jory  may  conclude,  under  the  same  iaflaence 
for  that  purpose.  It  may  be,  however,  tbat  if  the  heqoeBt  of 
the  reflidae  iu  the  codicil  f^l  and  the  rest  standa,  the  general 
direction  of  the  will  in  the  fonrteenth  item  will  apply  to  the 
legacies  in  the  codicil  as  taking  tlie  place  merely  of  the  l^aoies 
from  item  30  np  to  item  39  in  the  original  will.  Upon  this 
point  we  express  no  opinion.  In  either  ease  the  appellants 
have  an  interest  to  contest  the  codicil. 

Decree  reversed.  And  it  is  ordered  and  decreed  that  the 
issue  prayed  for  in  the  conrt  below  be  granted,  and  the  record 
remitted  for  further  proceedings. 


Bee  Drake's  Appeal.  1  Am.  Prob.  R  89T. 


OHBBTDB  «t  al.  V8,  OlBODTE  JUDGE  OF  WaSHTBNAW 

Ootrarr. 

[48  Hichlgu,  e.] 

RlOHT  OF    SZB0DT0B8   TO    APPSAL   VBOtt   KBFUSAI.  OF   FBOBATB   IH 
OPPOSITION    TO    WISHES    OF   BSIBB. 

Execnton  ooder  a  will  frbloh  giTM  Qmn  ezcliuiTe  powers  mi  tnuta,  and  pro- 
Tldea  for  unbora  heln,  may  appeal  from  iU  disollowaaca  though  all  the  bead- 
ciules  named  in  it,  and  all  who  wonld  have  been  interested  if  the  decedent  had 
died  intestate,  should  «ettle  the  Mtate  among  themselTes   and  oppose  the 

A  "will  which  prorides  that  "  after  the  death  of  testator's  danghter,  he  gtrea  her 
children  and  grandchlliJren,'  etc.,  contemplates  descendants  than  nnborn  who 
shall  be  in  being  at  the  Uma  of  the  dsoghter's  death. 

Mandauds.    The  facts  appear  in  the  opinion. 

Sawyer  db  Showlion,  for  relators. , 

£.  D.  Einne  and  B.  F.  Granger,  for  opposed. 
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CooLRT,  J.  The  sole  qneetion  in  this  case  is,  whether  the 
persons  named  ezecutors  in  an  instrament  purporting  to  be 
the  last  will  and  testament  of  Hiram  i^rnold,  deceased,  may 
appeal  from  the  order  of  the  Probate  Conrt  disallowing  the 
same,  notwithstanding  all  persons  who  wonld  be  interested  as 
heirs  or  diatribateea  in  case  the  decedent  had  died  intestate, 
and  all  living  persons  whom  the  instrument  purports  to  make 
beneficiariea,  unite  in  a  settlement  of  the  estate  and  oppose  the 
appeal.  The  circuit  court  helcl  that  they  could  not,  and  dis- 
missed the  appeal  which,  in  due  form,  they  had  attempted  to 
take. 

The  circuit  judge  was  quite  right  in  saying  that  litigation 
over  estates  is  a  great  and  growing  evil,  and  that  parties  should 
be  encouraged  to  avoid  it  by  voluntary  arrangements,  instead 
of  being  prevented.  But  it  becomes  important  in  any  case  to 
make  sure  that  all  persona  who  are  or  may  be  intereated  join 
in  the  settlement,  and  also,  in  the  case  of  wills,  that  uo  de- 
dared'  policy  of  the  testator  in  putting  his  property  ,or  any  por- 
tion of  it  beyond  the  control  of  those  concerned  in  the  settle- 
ment, is  defeated  thereby. 

A  reference  to  the  will,  a  copy  of  which  is  given  in  the  mar- 
gin (see  note),  will  make  it  clear  that  purposes  are  expressed 
therein  which  were  to  be  accomplished  irrespective  of  the  desires 
of  the  heirs,  distributees  or  beneficiaries.  One  of  these  was  the 
erection  of  a  monnment  to  the  decedent ;  and  it  is  a  noticeable 
fact  which  may  assist  in  the  explanation  of  some  other  provis- 
ions of  the  will,  that  the  ezeontors,  and  not  the  family,  were 
to  decide  upon  this,  and  to  determine  upon  the  inscriptions 
and  the  headstones.  In  respect  to  this  monument  the  executors 
alone  can  represent  the  testator's  will,  and  no  settlement  can 
deprive  them  of  their  discretionary  authority.  The  decedent 
trusted  to  them,  and  to  no  others. 

But  it  is  equally  manifest  that  the  decedent  bad  beneficiaries 
in  view  who  could  not  possibly  be  represented  in  any  settle- 
ment. The  gift  to  Escalala  N.  Green  is  of  a  life  estate  only, 
and  on  her  decease  her  share  is  to  pass  to  her  children  and 
grandchildren,  share  and  share  alike.  We  do  not  understand 
that  she  then  had  any  grandchildren,  and  the  will  must  have 
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intendGd  the  children  and  grandchildren  who  ahonld  be  in 
being  at  the  death  of  Mrs.  Green.  The  gift  to  Engene  6. 
Arnold  is  also  for  life  only,  and  after  his  death  hie  heirs  be- 
come the  beneficiaries.  We  do  not  know  why  these  gifts  to 
the  danghter  and  son  were  thus  restricted,  but  it  is  plain  that 
the  decedent  intended  that  the  deecendants  of  Ins  children 
shonld  sncceed  to  the  property  beyond  a  peradventure,  and 
that  it  should  not  be  in  the  power  of  the  children  themselTea 
to  prevent  it.  We  need  not  inq^uire  into  the  reasous ;  being' 
sufficient  to  the  decedent  they  are  for  legal  parposes  sufficient 
to  all  others. 

To  guard  against  bis  purposes  being  defeated  the  persons 
named  as  execntors  were  made  tmstees  with  very  extensive 
powers.  They  were  given  fall  discretion  to  sell  real  and  per- 
sonal estate  witbont  taking  the  advice  of  the  Probate  Court ; 
they  were  to  keep  all  funds  invested,  and  npon  them  be  relied 
to  Eave  the  contingent  interests  for  those  who  were  in  mind 
as  future  h^neflciaries.  When  the  living  children  and  graud- 
children  undertake  by  agreement  between  themselves  to  ap- 
propriate the  whole  property,  they  attempt  to  make  a  new  will 
for  the  testator;  to  take  to  themselves  the  fee  when  he  gave 
life  estates  only ;  to  relieve  themselves  from  trusts  which  he 
deemed  essential ;  to  cut  off  after-bom  children  who  were 
plainly  the  special  objects  of  his  bounty,  Bnt  it  is  plain  that 
this  cannot  be  done  without  an  equal  disregard  of  the  will  and 
of  the  law.  The  trustees  are  the  representatives  of  the  dead 
donor  in  his  wishes,  and  they  represent  also  the  future  benefi- 
ciaries, who,  being  as  yet  unknown,  can  have  no  other  repre- 
sentatives or  protectors. 

The  will  was  assailed  on  the  ground  of  mental  incompe- 
tency. Had  the  issue  been  fully  and  fairly  tried  in  the  Pro- 
bate Court  and  decided  on  the  merits,  and  bad  the  appeal  been 
taken  on  technical  grounds,  we  should  agree  that  the  relators 
ought  not  to  press  it.  It  would  be  inexcusable  in  them  to 
make  costs  for  the  estate  which  they  at  the  outset  must  know  . 
would  be  incurred  in  a  vain  attempt  to  support  a  nullity.  Bat 
there  is  every  reason  to  believe  from  this  record  that  the  oaae 
has  not  been  folly  heard,  and  that  the  decision  went  aa  it  did 
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becaase  of  the  compromiBe.  Under  anch  circnmstancee  the  ex- 
ecntdrs  have  an  nndoobted  riglit  to  appeal,  for  they  have  sub- 
Btantial  interests  to  protect.  Whether  they  might  appeal  for 
the  mere  pnrpoae  of  protecting  the  decedent's  reputation,  if 
they  believed  Iiis  competency  nnjustly  assailed,  we  need  not 
discass,  for  in  this  case  such  a  qneetion  does  not  and  cannot 
arise. 

It  is  nrged  that  the  mantiamua  which  is  applied  for  is  not 
a  proper  remedy.  Bnt  the  pnrpoee  is  merely  to  set  the  court 
in  motion  that  t)ie  appeal  may  he  heard  {Comatock  v.  Wayne 
Circuit  Judge,  80  Mi<^.  98)  \  and  it  must  issue  as  prayed. 

The  other  Justices  concurred. 


The  Ustaior  named  two  eiecQtors  In  tMa  will,  giving  them  "full  power  to 
•ell  and  convej  the  re^  estate  uid  personal  tropert^  belonging  to  mj  estate, 
without  asking  or  obtaining  license  from  any  court  for  that  purpose." 

The  third  clause  read :  "  I  hereby  direct  m  j  said  ezeentors  to  erect  on  my 
lot  in  the  cemetery  at  Ann  Arbor,  a  family  monument  of  Scotch  granile, 
with  suitable  inscriptions  -thereon,  and  also  such  headstones  as  they  may 
deem  appropriate;  such  family  monument  not  to  cost  less  than  ooe  thousand 
dollars." 

Serenl  apeciflc  legacies  of  one  and  two  thonssnd  doilais  each  were  mode. 

The  material  portion  of  the  seventh  clause  read:  "  After  the  payment  of 
my  debts,  the  expenses  of  the  settlement  and  adminlatration  of  my  estate  and 
the  above  legacies,  I  give,  devise  and  bequeath  to  my  daughter  Escalala  N. 
Qreen,  the  use,  interest  and  income  of  my  entire  estate,  both  real  and  per- 
sonal, during  her  life,  except  as  hereinafter  provided.  When  my  grand- 
daughter Luella  Beoman  shall  twcome  of  the  age  of  thirty-flve  years,  [hen  I 
^ve,  devise  and  bequeath  to  her  and  her  heirs  and  astdgus  forever,  one-fourth 
of  my  estate,  both  real  and  personoL  And  when  my  grandson,  Clay  Green, 
shall  become  of  the  age  of  thirty  years,  then  I  give,  devise  and  bequeath  to 
him  and  his  heirs  and  assigns  forever,  one-fourth  of  my  estate,  both  real  and 
personal.  And  after  the  death  of  my  sold  daughter,  Escalala  N.  Green,  I 
^ve,  devise  and  bequeath  to  her  children  and  grandebiidren,  all  my  estate, 
boUi  real  and  personal,  the  use  of  which  is  above  bequeathed  to  her;  (he  same 
to  be  divided  equally  among  them,  share  and  share  alike." 

The  ninth  clause  read:  "  I  hereby  will  and  direct  that  my  said  executors 
and  their  successors,  shall  keep  all  my  estate  except  said  homestead  farm 
(speciflcally  devised)  invested  in  good  real  estate  mortgages,  or  other  safe 
and  reliable  intereat-beartng  securities,  and  pay  the  interest  and  income  from 
the  same  to  my  legatees  as  above  provided,  at  least  once  in  each  year,  if  pos- 
rible,  after  deducting  their  reasonable  charges  and  expenses  in  managingsoid 
estate,  until  said  estate  shall  become  absolutely  vested  in  said  legatees  by  ttie 
terms  of  this  wiil." 
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GOTT      VS.     OULP.  • 

[46  Michlgu,  S66.] 

Dorr  OF  ouabdun  ts  uAoiTAiNnfa  wabd. — Ubb  of  pbiitoipai.. 

1 N  VtfBTME  NTB. 

A  gHBTdian'B  diacretioD  in  rrapect  to  the  boarding  and  schooling  oF  a  ward  stand* 

OD  a  Bimil*r  fuoting  wlch  a  pareni'a. 
Hii  discreUoD  In  ezpendltares  fi>r  the  dolhing  of  a  female  ward  oannot  nsnallj  b* 

reviewed  if  tbey  are  not  otit  o(  proportion  to  bcr  sodal  position  and  are  made 

in  f^d  faith  and  are  not  in  excess  of  her  means. 
A  ijaardian  should  not  exceed  bla  ward's  iocome  withont  adeqnata  reason.     While 

it  is  prodent  to  obtain  leave  in  adrsDce  to  oae  tlie  principal,  It  Is  not  neccasair ; 

if  dreamstances  jastiry  it  the  use  ought  to  be  made. 
A  guardiui  should  not  be  held  fur  interest  npon  hi*  ward's  moneys  not  aetnaUy 

reoeJTed,  nnleas  Us  delay  to  invest  has  been  nnreasonable. 

Appeal  from  allowance  of  guardian'B  aooootit  in  the  Pro- 
bate Court.     The  gnardian  brings  error. 

AW>ert  Craney  Frazer  c6  Samilton  and  EAward  F.  Conel^f, 
for  plaintiff  in  error. 

Charles  S.  May,  ior  defendant  in  error. 

Campbell,  J.  Plaintiff  in  error  was  appointed  bj  the  Pro- 
bate Conrt  for  tbe  county  of  Washtenaw,  in  J861,  as  guardian 
of  defendant  in  error,  then  about  six  years  old,  her  name  being 
then  Goodrich.  In  1876  she  married.  Mr.  Gott  at  the  end  of 
bis  tniBt  filed  his  account,  which  was  allowed  as  presented,  no 
contest  being  made  in  tbe  Probate  Court  over  its  correctness. 
Tbe  ward,  however,  appealed  to  the  circuit  court  for  the  coun- 
ty of  Wasbtepaw,  setting  up  four  grounds  of  complaint,  which 
were  in  substance  tliat  the  gnardian  had  failed  to  keep  money 
invested,  bad  charged  for  excessive  expenditures  and  made 
overclaims  for  compensation,  and  had  in  general  disregarded 
bis  duty  and  thereby  lost  )iis  riglit  to  compensation. 

Ko  issues  were  framed  in  the  circuit  court,  but  tbe  appel- 
lant demanded  a  jnry.  Tbe  cause  was  in  advance  of  any  trial 
submitted   to  an  auditor,  Thomas  Ninde,  who  formulated  the 
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aeooiiDt  and  reported  it  in  accordance  with  the  claim  of  the 
^ardian.  On  the  trial  several  questiooB  were  presented,  all 
sapposed  to  hear  upon  the  groaads  of  appeal.  By  stipulation, 
the  auditor's  report  was  made  condnsiTe  as  to  moneys  received 
and  expended,  leaving  the  questions  open  as  to  the  reasonable- 
ness and  correctness  of  the  payments  and  charges. 

The  finding  of  the  jnrj  charged  the  guardian  with  nearly 
twice  ae  much  interest  as  he  was  shown  by  this  report  to  bare 
received,  the  difference  being  probably  intended  to  include  in- 
terest which  might  have  been  earned  by  more  carefnl  inrest- 
mente.  The  ontlays  for  the  ward  and  for  trnst  purposes  were 
allowed  substantially  ae  charged.  His  eliiim  for  compensation 
wag  left  oat  almost  entirely.  The  finding  does  not  show  the 
reasons  for  any  of  these  results,  and  is  silent  concerning  facts. 

Ae  far  as  we  can  determine  from  a  comparison  of  the  re- 
port, which  is  part  of  the  record,  and  the  finding,  in  the  light 
of  the  bill  of  exceptions,  we  infer  that  while  all  of  the  guard- 
ian*s  money  ezpenditores  were  approved,  he  was  regarded  by 
the  jury  as  having  lost  all  claim  to  compeneation  by  reason  of 
fault,  and  as  having  subjected  himself  to  a  chai^  for  interest 
because  he  did  not  invest  promptly,  and  at  the  best  rates. 

The  exceptions  taken  on  the  trial  all  bear  upon  the  matters 
involved  in  these  results,  and  may  mostly  be  included  under  a 
few  beads.  They  present  the  inquiry  whether  there  was  cul- 
pability in  not  accounting — whether  the  guardian  could  rightly 
expend  more  tlian  the  ward's  income — wh^her  he  was  not  es> 
travagant  in  allowing  or  making  expenditures — whether  he 
was  culpable  in  the  training  of  the  ward — whether  he  was  cul- 
pable in  not  making  larger  and  more  lucrative  investments — 
whether  he  was  entitled  to  furnish  goods  himself,  or  to  charge 
for  legal  services,  and  whether  neglect  in  any  of  the  duties  of 
his  trust  deprived  him  of  a  right  to  compensation.  As  these 
are  all  mixed  up  with  each  other  in  the  record,  and  seem  to 
have  gone  to  the  jury  together,  we  shall  not  take  up  the  ex- 
ceptions separiitely  when  they  can  be  dealt  with  togetlter. 
The  conclusions  at  which  we  have  arrived  concerning  the 
proper  form  of  the  litigation  will  make  some  questions  un- 
important. 

VoL.IL— S 
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Before  going  into  the  specific  aubjects  we  may  properly  re- 
fer to  some  points  made  on  the  hingnage  nsed  by  the  coart 
dnring  the  trial.  There  is  some  reason  to  think  that  the  coarse 
taken  on  the  trial  created  a  degree  of  impatience  in  the  trial 
judge,  which  led  bim  to  rather  sharp  comments  on  facts  and 
testimony,  some  of  which  we  tbink  bad  a  necessary  tendency 
to  prejudice  the  jury.  It  is  impossible  for  an  appellate  court 
to  appreciate  all  the  sDrroundings  of  a  trial,  and  we  are  bonnd 
to  believe  that  the  trial  judge  would  not  intentionally  make 
any  remark  provoked  or  unprovoked  by  the  methods  of  the 
trial,  or  by  bis  view  of  the  testimony,  which  would  deprive  a 
party  of  his  rights.  We  think,  however,  that  remarks  were 
made  which  could  not  fail  to  favor  the  notion  that  the  guardian 
was  culpably  lax  in  his  duties,  and  that  relatives  and  others  bad 
supported  the  ward  by  reason  of  bis  neglect.  This,  on  any 
state  of  testimony,  was  going  too  far.  It  was  also  error  to  in- 
timate that  proceedings  in  this  case  could  properly  be  made  to 
deter  other  guardians  from  doing  as  this  guardian  did.  Every 
case  must  stand  on  its  own  merits.  The  effect  of  these  snggee- 
tions  was  manifest  from  the  verdict,  which  apon  some  points 
is  not  supported  at  all  by  proofs. 

Q'o  appreciate  the  other  questions  a  brief  statement  will  be 
required. 

The  ward,  when  the  gnardian  was  appointed,  was  of  tender 
years,  and  not  enjoying  any  parent's  care.  The  gnardian  made 
arrangements  to  liave  her  cared  for  in  the  family  of  an  uncle 
and  subsequently  in  that  of  an  aunt.  The  estate  which  she  was 
then  presumably  to  enjoy  was  not  productive  or  determined. 
It  was  about  nine  years  before  any  considerable  sum  came  from 
it  into  the  guardian's  hands.  In  1871  he  received  from  it 
(1,640,  which  with  a  few  scattering  payments  made  earlier 
barely  repaid  the  previous  outlays  for  her  board,  clothing  and 
othtr  necessaries.  After  this  the  guardian  received  in  1873 
from  the  same  estate  between  four  and  five  thousand  dollars, 
and  this  was  all  the  funds  which  at  the  time  of  bis  appoint- 
ment, and  for  many  years  after,  he  had  any  right  to  expect 
would  be  received.  The  child,  however,  belonged  by  all  her 
associations  to  intelligent  and  reputable  people  living  in  a  com- 
fortable way,  and  was  entitled  if  possible  to  corresponding  nur- 
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tore.  In  1873,  by  reason  of  the  -death  of  a  relative  in  New 
York,  an  additional  fnnd  was  received  of  about  $9,000.  The 
death  occurred  a  little  earlier,  and  there  were  necessarj  delays 
in  procuring  the  money,  thongh  no  litigation.  In  1873  the 
entire  fnnds  from  all  eonrces  were  realized. 

For  bis  eerviceB  in  going  to  New  York  and  obtaining  the 
possession  of  the  fund  there,  the  gnardian,  in  addition  to  his 
ootlays,  charged  $500  as  extra  compensation  for  hie  services  as 
a  lawyer  in  connection  with  liie  ordinary  services  as  a  gnardian. 

Up  to  1871  he  charged  $25  a  year  for  his  services.  After 
that  year  he  claimed  $3uO  a  year. 

When  the  ward  became  of  proper  age — abont  15  or  16 
years — ho  purchased  a  piano  for  her.  Daring  a  porlion  of  hor 
minority  he  was  in  mercantile  bnsiness,  and  furnished  goods, 
himself,  instead  of  buying  them.  He  also  sent  her  to  a  board- 
ing school  in  Canada.  There  was  testimony  introduced  for  the 
purpose  of  showing  that  he  could  have  got  board  cheaper,  and 
that  she  received  more  clothing  and  other  supplies  than  some 
of  the  witnesses  deemed  necessary,  and  was  not  careful  of  them, 
and  gave  more  or  less  away. 

So  far  as  her  boarding  and  schooling  expenses  are  con- 
cerned, we  do  not  think  there  was  anything  which  ought  to 
have  gone  to  the  jnry  to  impugn  them.  The  law  is  entirely 
well  settled  that  the  guardian's  discretion  in  such  matters  stands 
OD  a  very  similar  footing  with  a  parent's,  and  that  he  is  not 
compellable  to  prefer  mere  economy  of  cost  to  the  welfare  and 
comfort  of  his  ward.  He  was  justified  in  taking  considerable 
pains  to  secare  the  care  and  oversight  of  a  near  relative,  and  in 
paying  heed  to  her  representations  if  he  really  regarded  them 
as  trustworthy.  There  is  nothing  tending  to  show  any  want  of 
good  faith  in  this  matter,  and  the  jury  should  not  have  been 
allowed  to  treat  it  as  if  there  had  been.  The  choice  of  a  school 
stands  on  a  very  similar  footing.  He  was  also  quite  right  in 
doing  what  he  could  to  prevent  the  danger  of  such  alienation 
of  feeling  as  might  impel  the  ward  to  resort  to  deceit  or  sly 
conduct.  The  uncontradicted  testimony  shows  that  the  young 
lady  was  somewhat  wayward,  and  was  also  lacking  in  careful 
nutnagement  and  preservation  of  her  clothing  and  personal 
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uticlee.  The  affirmative  proof  on  this  subject  and  of  the 
efforts  of  the  gnardian  and  jodge  of  probate  was  not  explained 
or  contradicted  hj  Mrs.  Ciilp,  and  there  was  an  entire  absence 
of  any  show  of  want  of  good  faith.  The  presnoiption  is  not 
against  the  gnardian,  and  in  the  present  case  the  auditor's  report 
was  of  itself  ^mma  /offie  evidence,  apart  from  all  other  con- 
aiderations. 

The  claim  that  the  outlay  for  clothing  and  other  advances 
was  excessive  demands  a  little  more  attention.  The  expendi- 
tures for  such  purposes,  where  the  articles  are  not  out  of  pro- 
portion to  the  ward's  social  position,  if  made  in  f^ood  faith,  and 
if  not  exceeding  the  ward's  means,  cannot  nsnally  be  held  im- 
proper, under  the  same  discretion  before  referred  to.  Aside 
from  their  limitation  on  account  of  income,  upon  which  we 
shall  remark  presently,  a  bona  fide  discretion  cannot  be  proper- 
ly reviewed,  unless  in  such  extreme  oases  as  seldom  can  arise 
with  any  bat  large  estates. 

While  it  is  jost  and  necessary  to  require  guardians  to  be 
careful,  the  law  cannot  and  does  not  hold  them  responsible  ex 
po^factOy  merely  because  some  more  prudent  or  sagacious  pei^ 
son  might  have  done  better.  The  majority  of  gnardians,  espe- 
cially of  persons  of  moderate  means,  must  be  selected  from 
friends  or  relatives  who  would  take  an  interest  in  the  child,  and 
not  npon  mere  financial  and  bnsiuess  principles. 

Guardians  on  the  average  cannot  be  expected  to  be  thor- 
oughly versed  in  the  niceties  of  law,  or  in  the  knowledge  of 
business.  Honesty  and  kindness,  without  more  than  a  very 
ordinary  skill  in  money  matters,  are  about  all  that  can  nsoally 
be  expected.  It  wonld  lead  to  no  good  result  to  require  such 
liabilities  as  would  deter  ordinary  men  from  accepting  sach 
trusts,  and  would  not  only  tend  to  keep  out  of  the  account  the 
most  essential  elements  of  kindliness  and  sympathy,  but  wonld 
probably  have  an  equal  tendency  to  encourage  sharpness  in 
those  who  are  treated  as  dealing  at  their  peril. 

A  guardian  whose  ward's  estate  is  sudicient  to  furnish  an 
income  that  will  with  economy  maintain  and  educate  her  suit- 
ably, should  not  exceed  it  without  adeqnate  reason.  But  in 
this  coantry,  while  it  is  prudent  to  obtain  leave  in  advance,  it 
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IB  not  necessary,  if  circnmBtances  jastify  the  excess.  But  the 
rale  is  always  to  be  applied  with  some  discretion.  The  guard- 
ian is  jnBtltied  by  the  authorities  in  looking  not  merely  at 
present  and  actual  income  bat  at  future  and  probable  resonrces. 
If  the  income  is  narrow  he  ehonld  also  look  to  the  future  wel- 
fare and  standing  of  his  ward,  which  may  in  his  eyes,  as  in 
those  of  a  judicious  parent,  render  it  wise  to  secure  desirable 
results  by  a  sufficient  outlay.  In  many  if  not  in  most  oases,  in 
this  country,  it  is  not  possible  to  secure  a  r^nlar  and  reliable 
revenue,  which  will  not  at  times  fail  or  be  delayed.  And  when 
the  infant's  property  is  too  small  for  the  income  to  furnish  rea- 
sonable nurture  and  support,  the  principal  must  necessarily  be 
drawn  upon. 

Upon  the  present  record  it  is  not  within  our  province  to 
pass  upon  the  &ctB.  But  it  is  proper  to  mention,  that  the  ex- 
penses, apart  from  the  guardian's  chaises,  did  not  average  per 
annum  the  ordinary  legal  intereet  upon  the  fand  received  in 
1873,  and  still  leas  on  the  whole  fund  received.  Moreover, 
during  the  years  when  some  of  the  largest  outlays  became 
necessary,  particularly  the  piano,  the  fund  was  all  in  perspect- 
ive, and  there  was  no  income  to  speak  of.  During  the  fifteen 
years  of  guardianship,  there  were  less  than  four,  when  it  was 
possible  to  have  had  the  principal  fund  earning  interest  at  all. 
If  this  question  should  ever  come  np  again  for  serions  consid- 
eration, all  of  these  matters  would  have  to  be  looked  at.  As 
the  jury  have  found  in  the  guardian's  favor  on  this  point,  we 
need  not  refer  to  it  further. 

Upon  the  guardian's  duty  to  invest,  the  findings  on  the 
record  give  us  no  definite  data.  We  need  only  say,  therefore, 
that  ho  should  be  held  for  interest  not  actually  received,  only 
when  his  delay  has  been  unreasonable.  He  may  properly  re- 
tain enough  moneys  to  secure  the  means  of  making  all  neces- 
sary outlays,  and  he  may  wait  until  he  can  find  safe  invest- 
ments in  sums  of  reasonable  amount  He  should  look  not 
merely  to  the  value  of  the  security  but  to  the  promptness  of 
the  borrower,  and  need  not  accept  without  reference  to  this. 
For  this  reason  public  securities  have  always  been  held  lawful. 
He  cannot  be  censured  for  honestly  investing  in  these  or  on 
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any  legal  interest  where  it  is  the  best  which  he  finds  readily 
obtainable.  He  cannot  be  held  for  neglect  beyond  seven  per 
cent.  That  is  the  rate  imposed  by  law  in  the  absence  of  con- 
tract. The  caseB  in  which  componiid  interest  may  be  chained 
to  a  delinqnent  we  need  not  now  discnse. 

The  qneation  of  the  gnardiaD'e  compensation  is  not  pot  in 
a  satisfactory  shape  for  fall  consideration.  There  are,  Iiow- 
ever,  some  tilings  reqairing  attention.  It  seems  to  be  SQppoeed 
there  are  some  mles  of  law  which  on  a  given  state  of  facts 
wonld  fix  it.  Bat  this  is  a  mistake.  The  matter  is  one  left  to 
the  consideration  of  the  court  passing  the  acconnte,  and  the 
amount  has  nothing  to  do  with  the  acconnt  as  an  item  of  it  at 
all,  and  cannot  in  any  case  be  coneidered  by  the  jnry. 

By  the  old  law  a  gnardian  could  get  no  compensation  what- 
ever, bnt  was  merely  protected  in  his  legitimate  expenditures. 
The  modern  doctrine,  which  is  recoguiz.d  by  our  statutes,  re- 
gards him  as  entitled  to  such  reasonable  compensation  as  the 
drcnmstances  warrant.  Many  elements  may  enter  into  this  de- 
termination. The  size  and  character  of  the  estate,  the  amount 
and  kind  of  services  rendered,  the  duration  of  the  trost,  the 
duties  in  the  given  case  as  involving  oversight  of  the  person  to 
a  greater  or  less  degree,  may  all  have  their  weight.  All  we 
can  do  in  a  case  so  imperfectly  presented  as  this  is,  will  be  to 
refer,  very  generally,  to  the  practice  which  seems  most  ap- 
proved. 

If  a  guardian  is  a  professional  man  and  renders  profesGional 
services,  there  is  uo  absolute  right  to  demand  pay  fur  them  on 
the  same  footing  as  a  stranger,  and  yet  in  some  cases  it  might 
be  entirely  proper.  If  the  estate  is  large,  and  if  the  gnardian 
is  appointed  chiefly  for  business  porposes,  there  ie  no  special 
reason  why  he  should  not  be  paid  as  a  business  man.  Bnt  on 
the  other  hand  in  6n:a]l  or  moderate  estates,  or  where  the  help- 
lessness of  the  ward  and  need  of  nnrtnre  and  protection  may 
be  important  elements  in  the  cl'.oice,  ancli  a  rule  might  be  ruin> 
ous.  Courts  can  never  properly  lose  sight  of  the  fact  that  pri- 
marily the  duties  are  to  be  regarded  as  personal  and  honorary. 
Bach  offices  are  not  to  be  given  or  assumed  with  a  view  to 
profit.    The  compensation  must  be  proportioned  not  so  much  to 
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the  market  or  usoal  value  of  snoh  services  as  to  the  ability  of 
the  ward  to  bear  them.  A  guardian  when  he  has  aasDmed  the 
trust  most  be  ae  faithful  iit  a  small  estate  as  ia  a  large  one, 
vitbont  referoBce  to  the  compensation.  He  sboald  be  pud 
&irly  if  the  estate  will  allow  it  to  be  done  witboat  dispropor- 
tion or  injnrf.  But  if  it  will  not,  then  he  must  be  satistied 
with  a  smaller  reward.  Upon  the  present  record,  if  the  ward 
had  no  estate  beyond  what  was  managed  by  the  guardian,  we 
should  not  regard  his  claims  as  made  for  (300  a  year,  and  $500 
extra  fees,  as  reasonable. 

We  have  already  hinted  that  this  record  is  badly  framed. 
It  seems  to  have  been  asBumed  that  the  proceeding  iu  the  Pro- 
bate Court  was  one  which,  when  removed  into  the  circuit  court, 
woald  become  substantially  a  common-law  controversy.  This 
ia  a  great  mistake,  and  the  statute  has  been  misconstrued.  A 
guardian's  accounting  is  an  equitable  and  not  a  legal  proceed- 
ing. It  involves  not  merely  the  ordinary  items  of  debit  and 
credit,  but  also  considerations  as  to  the  propriety  of  charges 
and  investments  and  as  to  the  allowance  of  compensation,  with 
which  a  jury  cannot  meddle.  The  statute  does  not  in  such 
cases  contemplate  a  general  trial  or  general  verdict.  It  re- 
quires such  matters  of  fact  as  are  disputed  to  be  submitted  on 
proper  issues  to  a  jury.  Comp.  L.  §  5,220.  fiut  in  such  issues 
as  the  present,  although  the  findings  of  the  jury,  on  proper  in- 
structions, may  be  more  conclusive  than  those  on  a  feigned 
issue,  nevertheless  they  serve  no  other  purpose  than  to  deter- 
mine definitely  such  specific  facts  as,  when  found,  will  aid  the 
court  in  determining  those  questions  which  belong  to  the  equi- 
table discretion  of  the  court  itself.  Such  questions  of  discre- 
tion in  a  case  like  this,  might  include  the  responsibility  of  the 
guardian  for  failure  to  keep  investments,  the  necessity  or  pro- 
priety of  exceeding  the  income,  the  rate  of  compensation,  and 
some  others.  We  are  not  called  on,  and  it  would  not  be 
proper,  to  anticipate  what  issues  ought  to  be  framed  in  this 
case.  None  whatever  were  drawn  up,  and  the  jury  proceeded 
under  the  rulings  to  do  what  belonged  to  the  coart. 

No  ground  of  appeal  pointed  out  any  objection  to  the  secu- 
rities actually  taken,  definitely,  if  at  all,  and   no  question  was 
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made  on  the  trial  coDCerning  them.  Bat  the  final  decree 
treated  all  the  fund  with  one  or  two  exceptions  as  aninveeted. 
The  gnardian  repreBents  the  ward  in  taking  proper  Becnrities 
and  haa  a  right  to  turo  them  over.  We  have  no  finding  in  this 
case  to  determine  whether  they  were  proper  or  not. 

The  failure  to  account  annually,  as  provided  for  by  the 
Laws  of  187S,  is  not  necessarily  to  be  regarded  as  a  cause  of 
forfeiture.  That  law  in  terms  only  requires  accounting  on 
citation,  but  it  undoubtedly  contemplates  that  it  should  be 
done  without.  But  it  has  never  been  held  that  such  a  fail- 
ure, unless  leading  to  injary,  should  be  visited  with  serious 
penalties. 

Some  other  matters  were  discussed  which  we  need  not  dwell 
npon.  The  case  will  have  to  go  back  and  definite  issues  sboold 
be  made  up  before  they  are  submitted  again  to  be  disposed  of 
on  the  facts.  There  will  be  no  occasion  to  disturb  the  auditor's 
report  which  is  based  on  the  figures  of  the  acsoanting. 

The  order  of  the  circuit  conrt  must  be  reverBed  with  oofts, 
and  the  eaose  remanded  for  further  action. 

The  other  justices  concurred. 


AstoUabilltf  of  executor  to  pariDtareBt  on  fundi  inhlahandt,  aeeTnmp 
t.  lUce,  1  Am.  Prob.  R 18,  and  cues  in  note. 
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FooTB  VS.  Saundebs. 

[78  MitHiari,  Old.] 

Ebtats  roB  LiFX. — Power  of  oispostNQ  or  fbe. 

A  Uafaitor  >pp<rinted  hid  -wita  execatrlz,  willed  that  lii«  Jort  debt*  b«  pdd,  ud 
that  hli  wifs  nuse  his  abUdren  u  ibe  thlnki  proper,  and  beqoMthed  to  ber  all 
hlE  ealata.  "  both  real  and  penonal,  daring  ber  natural  life  or  widoirboad,  and 
what  IImd  remalDB  to  Im  equally  divided  between  mj  (big)  ohlldren.*  Htld, 
that  the  wife  took  a  Bfe  Mtate  Id  the  realty,  and  that  the  vordt "  what  then 
rmatna"  did  not  ndae  any  lupUed  power  of  dt^oaiUon  tbereo£ 

Setwi,  Vories,  Vineyard  and  Woodson,  for  appellantB. 

WHlard  J*.  SaUs  for  respondente. 

Hknbt,  J.  This  emit  was  institnted  to  qntet  title  to  oertain 
real  estate  Id  Andrew  connty,  Miasonri.  The  plaintifib  are 
children  and  heirs  of  one  James  C.  Hunt,  deceased,  and  the 
defendants  claim  the  land  nnder  a  conveyance  made  bj  Diana 
A.  Hont,  his  widow,  to  one  Abbott. 

The  controversy  arises  on  the  constrnction  of  the  will  of 
said  James  0.  Hant,  who  died  in  the  State  of  North  Oarolina, 
seised  of  the  land  in  this  State,  which  is  in  litigation  in  this 
snit.    The  will  waa  aa  follows : 

In  the  name  of  God,  amen.  I,  James  0.  Hunt,  being  weak 
in  body,  bat  of  sonnd  mind,  do  make  this  my  last  will  and 
testament : 

Item  Ist.  1  will  that  all  my  jnst  debts  be  paid,  of  which 
there  are  hot  few. 

Item  2d.  1  give  and  beqneath  unto  my  beloved  wife,  Diana 
A.  Hant,  all  my  estate,  both  real  and  personal,  during  her  natn- 
TSl  life  or  widowhood,  and  what  then  remains  to  be  equally 
divided  among  my  children,  viz. :  Leonidas  Hunt,  Cynisca 
Hnnt,  George  Bowen  Hunt,  James  Martin  Hunt,  Elvira  Bryan 
Hnnt,  and  Snsan  Clemens  Hnnt. 

Item  8d.  I  will  that  my  wife  raise  my  diildren  as  she 
thinks  proper. 
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Item  4tli.  I  win  tliat  my  vife,  Diana  A.  Hunt,  be  my  exec- 
utrix of  this  m;  last  will  and  testament,  this  SSth  day  of  June, 
1847. 

The  appellante  contend  first,  that,  hj  the  will,  Diana  A. 
Hunt  took  a  fee  simple  estate  in  the  land,  or  second,  if  not,  at 
least  a  life  estate  with  power  to  dispose  of  it  in  fee  simple. 

In  support  of  the  first  proposition,  they  rely  upon  the  doc- 
trine that  wlien  the  will  imposes  a  charge,  or  tmst  on  the  per- 
son of  the  devisee,  it  creates  a  fee. 

That  doctrine  has  no  application  when  a  life  estate  is  ex- 
pressly devised,  but  only  where  an  estate  is  given  withoot 
words  of  limitation. 

Chancellor  Kent,  in  Jackson  v.  BnJly  10  John.  151,  states 
the  doctrine  thus :  "  Where  the  charge  is  npon  the  estate,  and 
there  are  no  words  of  limitation,  the  devisee  takes  only  an 
estate  for  life ;  bat  where  the  charge  is  on  the  person  of  the 
devisee,  in  respect  of  the  estate  in  his  hands,  he  takes  a  fee,  on 
the  principle  that  he  might  otherwise  be  a  loser."  Tbia  dis- 
tinction will  be  found  in  all  the  cases  on  the  sobject.  It  was 
announced  by  Lord  Mansfield  in  Frogmorton  v.  Hclyday,  S 
Burrows,  1624,  in  which  he  said  that  "the  devisee,  witboat 
words  of  limitation,  can  take  an  estate  for  life  only,"  bat  if  a 
personal  charge  be  made  upon  him,  "  let  the  sum  charged  npon 
the  devisee  be  ever  so  small,  it  shall  give  a  fee."  Bat  in  this 
case,  there  was  no  personal  charge  npon  Diana  A.  Hunt.  The 
first  item  of  the  will  does  not  charge  her  personally  with  the 
payment  of  his  debts,  or  any  part  of  them ;  and  the  third  item, 
so  far  from  imposing  a  personal  pecnnlary  chai^  upon  her, 
leaves  it  to  her  to  raise  the  children  as  she  thinks  proper. 
That  is  certainly  too  indefinite  to  create  a  personal  charge 
npon  the  devisee. 

There  is  more  plausibility  in  the  second  position,  that  she 
took  nnder  the  will  a  life  estate  with  power  to  sell  and  convey. 

There  are  adjudications  in  Maine  and  Massachusetts,  and 
elsewhere,  which  favor  the  doctrine  contended  for  by  appel- 
lants: liamedeU  v.  Bamsdell,  21  Me.  2tjS;  Scott  v.  JWkins, 
28  Me.  22 ;  Shaw  v.  Hxwey,  41  Me.  495 ;  Harris  v.  Knapp, 
21  Pick.  413;  J*aine  v.  £ames,  100  Mass.  470.    They  hold 
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that  from  the  words  "  whatever  shall  remain,"  the  implication 
is  ioevitable,  that  the  first  taker  had  a  power  to  make  such 
diepositiou. 

Od  the  other  hand,  in  Smith  v.  Bell,  6  Peters,  74,  a  gift  to 
a  wife  of  all  tlie  testator's  personal  estate,  with  an  abeolote  power 
of  disposal  expressly  given,  with  a  proviso  that  the  remainder,, 
after  her  decease,  should  go  to  his  son,  was  held  by  the  Su- 
preme Conrt  of  the  United  States  to  be  inoperative  as  to  the 
power  of  sale,  that  the  wife  took  a  life  estate  only,  and  the  son 
a  vested  remainder.  0.  J.  Marshall  delivered  the  opinion  of 
the  conrt,  and  used  this  language ;  "  These  words  give  the  re- 
mainder of  the  estate,  after  his  wife's  decease,  to  the  son,  with 
ae  much  clearness  as  the  preceding  words  give  the  whole  estate 
to  the  wife."  "  The  limitation  in  remainder  shows  that  in  the 
opinion  of  the  testator,  the  previous  words  had  given  only  an 
estate  for  life." 

The  position  of  the  court  in  that  case  was  that  the  words 
"the  remainder  after  her  decease"  qualified  and  limited  the 
estate  personally  given,  while  here  it  is  contended  that  they 
enlarge  an  ezprese  life  estate  into  an  absolute  fee  simple  estate, 
or,  at  least,  give  an  absolute  power  of  sale.  SmiiA  v.  Bell  was 
followed  by  the  Sapreme  Court  of  the  United  States  in  the 
recent  case  of  Brant  y.  Va.  Coal  <&  Iron  Co.  93  U.  S.  332. 
Bat  without  committing  ourselves  to  the  extreme  doctrine  an- 
nonoced  in  those  cases  (in  fact  the  contrary  has  been  held  by 
this  court  in  Owen  v.  Ellis,  6i  Mo.  77 ;  Campbell  v.  JoAnaorit 
66  Mo.  439,  and  Owen  v.  Simtzer,  50  Mo.  322) ;  we  think  they 
meet  and  answer  the  extreme  views  urged  here,  which  find 
support  in  the  adjudicatiune  of  the  highly  respectable  courts  of 
Maine  and  Maaeachnsetts. 

It  is  a  qncBtion  of  intention,  and  the  intention  of  the  testa- 
tor, to  be  ascertained  by  taking  and  construing  all  parts  of  the 
will  together,  controls  in  its  construction.  It  is  on  this  gronnd 
that  the  devise  of  an  estate  without  limitation,  accompanied 
with  a  personal  charge  upon  the  devisee,  gives  him  a  fee. 

That  the  clause  of  the  will  in  question  here  did  not  confer 
a  power  of  sale  upon  the  widow,  has  been  determined  in  this 
State,  we  think,  in  the  case  of  Gregory  v,  Cowgilt,  19  Mo:  415, 


Diqilized  by  Google 


76  AMEEICAN  PBOBATB  EBPOETS. 

There  the  toBtator  devised  all  of  his  estate,  both  real  and  per- 
sonal, to  his  widow,  to  have  and  hold  during  her  lifetime,  ex- 
cept one  slave,  whom  he  emancipated.  To  bis  nephew,  J.  H. 
Gregory,  bj  another  clause  of  the  will,  he  devised  all  that 
miglit  remain  of  his  estate,  both  real  and  personal,  after  the 
death  of  his  wife,  forever.  The  eonrt  held  that  no  express 
estate  for  life  was  given  to  the  widow,  and  that,  "  if  the  word 
^  remain  *  was  sufficient  to  raise  a  power  of  disposition  in  the 
devisee  for  life,  there  were  words  in  the  will  enough  to  give  it 
an  effect  withoat  applying  it  to  the  real  estate.  Some  of  the 
property  was  of  a  perishable  natore,  and  some  of  it  wonid  be 
consumed  in  the  use ;  it  was  not,  therefore,  designed  that  such 
portions  should  be  accounted  for  to  the  remainder-man." 
lliere  the  words  "  all  that  might  remain  of  his  estate,"  related 
as  well  to  the  real,  as  the  personal  estate,  by  the  express  lan- 
guage of  the  wilL  Here,  it  would  not  be  a  violent  construc- 
tion of  the  clause  of  the  will  in  question  to  hold  that  the  words 
"  what  then  remains,"  relate  only  to  the  personalty.  In  fact, 
anch  we  take  to  be  its  meaning.  In  the  same  clause  he  gave 
all  his  real  and  personal  estate  to  his  wife  during  her  natural 
life  or  widowhood,  and  what  then  remains  to  his  children. 
The  words  "  what  remains "  do  not  necessarily  relate  to  the 
real  estate,  and  as  was  remarked  by  Judge  Scott  in  Ortgory  v. 
CowgUl,  there  are  other  words  in  the  will  sufficient  to  give 
effect  to  those  words,  without  applying  them  to  the  real  estate. 
This  identical  question  was  before  the  Snpreme  Court  of  Illi- 
nois, in  SiegiC'ild  v.  Siegwald,  37  111.  435,  and  decided  in  favor 
of  the  remainder-man  ;  and  to  the  same  effect  is  the  recent  case 
of  Oreen  v.  Hewitt,  97  111.  113  ;  s.  o.  12  Cent.  L.  Jour,  58. 

That  the  deed  of  Mm.  Hunt  to  Abbott  was  intended  by  the 
grantor  to  convey  the  title  in  fee,  we  think  clear,  and  also  that 
the  grantee  pnrciiaeed  in  good  faith,  and  paid  for  the  land  its 
market  value  at  the  time.  It  is  not  so  clear  that  the  children 
of  the  testator,  or  their  representatives,  have  received  the  bene- 
fit of  the  purchase-money.  Mrs.  Hunt  is  still,  or  at  the  trial 
of  the  cause  was,  alive.  She  testified  that  there  was  ample 
money  and  pergonal  estate  of  the  testator  to  educate  and  sup- 
port the  children,  without  selling  any  of  his  land.    In  this 
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statement  Bhe  is  corroborated  hy  otlier  witDesses,  and  there  i» 
no  contrsdietorjr  evidence  in  the  record  on  that  point.  She 
also  testified  that  the  monej  received  by  her  fur  the  land  waa 
lent  out  by  Iier,  and,  if  there  is  any  evidence  to  show  that  the 
children,  or  any  of  them,  ever  received  any  portion  of  it,  we 
liave  failed  to  Knd  it  in  the  record.  At  the  time  of  the  sale 
they  were  not  of  an  age  to  assent  to  or  acquiesce  in  it.  The 
estate  had,  at  that  time,  enfEered  no  impairment  in  the  bands 
of  Mrs.  Hunt,  nor  has  it  since,  so  far  as  appears  from  the 
evidence. 

The  deed  from  Mrs.  Hunt  conveyed  her  life  estate.  This 
she  had  a  right  to  sell  and  convey,  without  reference  to  the 
doctrine  announced  in  Oiren  v.  £ilie,  64  Mo.  77,  and  Campbell 
V.  Johnion,  65  Mo.  439.  It  was  not  the  execution  of  a  power, 
but  the  exercise  of  a  right  of  disposition  of  her  own  property, 
and  her  life  estate  in  the  land  was  all  she  had  the  right  to  dis- 
pose of,  and  nothing  more  passed  by  her  deed  to  Abbott. 

The  judgment  for  plaintifia  is  affirmed. 

All  the  judges  concur. 


BMinest  of  Fersonalty  for  life  with  remainder  oTSr.— In  Illinois, 
It  is  held  Uiat  where  there  is  a  bequest  of  personal  property  to  one,  and 
"  wtiat  remains,"  or  "what  may  remain,"  or  "should  anything  rem^n,"  is 
bequeatlied  orer  to  anotber,  or  others  the  first  taker  has  an  absolute  estate; 
while  in  case  of  a  devise  of  realty,  the  fliet  taker  has  only  a  life  estate,  and 
the  reminder-ban  has  a  vested  remainder.  Qreen  v.  Hewett,  07  El.  118; 
Crozier  t.  Hoyt,  97  Id.  38. 

In  North  Carolioa,  it  is  held  that  the  first  taker  has  only  a  life  estate  in 
both  real  and  personal  property,  and  the  remainder-man  only  a  contingent 
remainder.  Hales  v.  OriSn,  3  Der.  ft  B.  Eq.  42C;  see  also,  as  germiOn  to 
this  pohit,  Williams  t.  Parker.  84  N.  C.  90 ;  Ellis  t  UeadowB,  84  Id.  82. 

In  Maine,  the  flrst  taker  lias  a  life  estate  in  both  real  and  personal,  and 
where  a  testator  gave  bis  estate  to  his  wife  to  bold  and  use  "the  same  ss  if 
absolutely  hers,"  and  then  directed  that  what  was  left  should  go  to  certain 
designated  persons,  it  was  held  that  these  residuary  legatees  and  devisee* 
had  only  contingent  interests.  Hall  v.  Otis,  71  He.  saSj  Stuart  v.  Walker, 
73  He.  14«. 

In  Pennsylvania,  the  Qist  taker  has  an  absolute  estate  In  both  personalty 
and  realty.    Post  v.  Dillon,  8  Phila.  (Pa.)  81 ;  Cox  v.  Rogers,  77  Penn.  Sl  160. 

In  Tennessee,  there  seems  tobelite  eatatsein  each  Idnd  of  property  under 
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snch  a  will,  and  vested  remaiDden  In  the  reeidusriee.  HcOavock  t.  Pngs- 
lej,  12  Heisk.  688;  Re  Miller's  WIIU.  2  Lea.  54. 

In  Ohio,  a  recent  case  holds  ^ha,t  where  a  testator  gave  a  life  estate  to  hia 
wife  in  hla  real  and  personal  estate,  and  then  made  remainders  to  his  thie« 
children,  that  the  remainder,  at  her  death,  of  the  personal  estate  Tests  eqnallj 
in  (he  children.    Gilleo  v.  Elmball,  84  Ohio  Bt.  862. 

In  Alabama,  there  Is  onlj  a  life  estate  for  the  first  taker  in  realty  and  per- 
sonalty.   WeatheiBT.  Patterson,  80  Ala.  404;  Ez  parte  Dickson,  S4Als.ie8. 

In  Indiana,  there  is  a  life  estate  to  realty  for  the  first  taker,  and  vested 
remainder  in  the  residuary  devisees.    Davidson  v,  Eoehler,  76  Ind.  896. 

In  Oeorgla,  such  a  devise  is  held  good  only  by  way  of  executory  devise. 
Itobertson  v.  Johnson,  24  Gh.  103. 

In  New  Hampshire,  the  first  taker  has  a  life  estate  in  all  the  property, 
real  and  personal ,  given  in  this  way.    Cartier  ▼.  Eaton,  S7  N.  H.  1S4. 

In  Maasachusetls,  It  has  been  held  that  the  wife,  under  such  a  bequest, 
hoe  only  a  life  estate  in  personal  property.  Andrews  v.  Bank  of  Cape  Ann, 
8  Allen,  818;  Rogers  v.  American  Board,  B  Allen,  69. 

But  Id  a  later  case,  where  a  testatt^r  gave  his  personal  property  to  his  wife, 
and  the  income  of  hia  real  estate  during  her  lifetime,  and  provided  that  "at 
her  decease  the  property  remaining  be  equally  divided  "  among  sojiAiy  of 
bis  relatives,  it  was  held  that  the  widow  took  the  personal  property  absolutely 
as  a  legatee.  HcEim  v.  Earwood,  130  Mass.  75;  and  in  Taft  v.  Taft,  180 
Mass.  461. 

Where  a  testator  directed  that  residuary  devisees  should  take  any  unex- 
pended income,  or  any  proceeds  of  the  sales  of  lands,  or  any  real  estate  not 
sold,  it  was  held  that  these  residuary  legatees  or  devisees  took  only  contin- 
gent remsindeiH. 

In  VIrpnia,  It  bss  been  held  that  a  wife  to  whom  movables  were  left, 
with  power  of  disposal,  took  only  a  life  estate  in  such  as  might  be  used  and 
returned  in  kind,  or,  e,  g.,  a  slave.  Madden  v.  Uadden's  Executors,  2  Lei^ 
877. 

But  where  the  residue  of  an  estate  is  left  to  a  wife,  and  a  Umitadon  over 
to  another  of  "whatever  she  may  leave,"  the  wife  Is  held  to  take  an  absolute 
estate  in  such  residuum.    Elcoa  v.  Lancastrian  School,  2  P.  &  H.  58. 

In  New  York,  where  a  testator  disposed  of  his  property,  vie:  I  giveand 
bequeath  all  my  property,  real  and  personal,  to  my  wife,  only  requesting 
her,  at  the  close  of  her  life,  to  make  such  disposition  among  the  children  and 
grandchildren  as  shall  seem  to  her  good,"  it  nas  held,  in  a  recent  case,  that 
the  wife  took  all  the  property,  real  and  personal,  absolutely.  Fooee  v.  Whit- 
more,  82  N.  Y.  406;  8.  C.  1  Am.  Prob.  R.  677. 

It  appears  from  the  cases  cited  that  there  Is  no  inflexible  rule,  nor  even 
any  general  rule.  The  intention  of  the  testator,  bs  in  other  cases,  expressed, 
or  to  be  gathered  from  his  laognage  in  the  will,  is  held  to  govern. 

The  English  rule  is  no  better  established.  Each  case  ie  found  to  be  a  law 
to  Itself.    Qoodtitle  v.  Haddern,  4  East,  406;  Hoor  v.  Dean,  S  Bos.  A  P.  347. 

Bee  Stuart  v.  Walker,  infra,  p.  70  ;  Copclaod  v.  Barron,  ii^ta;  JohnsoD 
T.  Id.  17^^  and  note;  Wetter  v.  Walker,  1  Am.  Prob.  R.  610. 
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8TDAET,  EXEODTOE  VS.   WALKBH,  ADMINTSTaATOE. 
{n  HKine,  US.] 

Dbtibb  of  seal  estate  with  powbb  of  disposal. — Whkh  litb- 
ebtate  and  when  jee. 

Whsrs  a  tMtetor  devlie*  an  estate  in  general  terms,  wlthont  speolfjinp;  the  ns- 
tore  of  tlie  estate,  and  givM  the  devi^tso  ■  power  of  dliporiUon  of  the  property, 
proTidlngallmitatioaaTer;  Iftbs  power  of  diaposaliannconditloDal,  the  deTlM* 
takea  ■  fee ;  tf  conditiuned  npon  eome  cerUia  eTent  or  parpoee,  he  takes  a  life 
estate  only. 

Where  An  estate  is  devised  to  a  person  ezpreealj  fiir  life,  with  a  pover  of  diipoaal 
qoalified  or  unqualified,  the  deTiaee  takea  an  estate  for  life  only,  with  a  power 
to  dispose  of  Uie  rererrion. 

The  testator  made  a  derive  and  beqaeat  (dlsoarding  redondant  words),  mnnii^ 
tbos:  "  r  dcTiae  and  beqnealh  to  mj  wife  the  re-t  of  my  estate,  real  and  per- 
■ODsI,  with  the  right  to  om.  sell  or  othsrwrse  dispose  of  the  lanie,  and  tlie  tn- 
oone  and  increase  thereof,  sccordinf^  t«  hrr  own  wil)  and  pleasare,  dnring  her 
lifetime.  And  so  much  ofnaid  retate,  with  the  IncresBe,  income  and  prooeeds 
theraof  as  may  rvmaln  nnsxpeuded  and  nodiapo«ed  of  by  her  at  her  decease,  I 
gi*«.-  At 

Btid,  this  deTise  giTCs,  in  express  terms,  in  estate  to  tlie  wife,  limited  to  ber  liFe- 
tbne,  not  to  be  extended  by  any  implication  ari~tng  from  the  power  of  disposal 
annexed  ;  tlie  words,  "  during  her  llfeUme,"  qoalifying  all  the  preriona  cUnMS 
of  ths  devise. 

Hrldt  also,  tliat  ihe  estate  dsTised,  with  its  income,  increase  and  proceeds,  re«l 
and  personal,  into  whatever  form  converted  nr  appropriated,  su  far  M  the  same 
can  tie  traced  and  identified,  which  remained  nnexpifnded  by  the  wife  at  bar 
death,  shonld  be  snrrendered,  conveyed  and  p^d  over  to  those  persons  who 
were  eecoodarily  entitled  to  ths  estate  under  the  will 

DioinsRER  to  bill  in  eqnit;. 

The  bill  seta  oat  that  Daniel  0.  Berry  made  a  will  Septem- 
ber 15,  1873,  containiog  the  devises  stated  in  the  opinion. 
After  bis  death,  his  will  was  dnly  probated  and  allowed,  and 
the  plaintiffs  and  widow,  M&ry  Berry,  were  appointed  ezec- 
ntors  at  the  November  term,  1873.  In  1875,  Mary  Berry  mar- 
ried Love  Straw,  with  whom  she  lived  nntil  Jnly  5, 1878,  when 
she  died  intestate  and  uhildlesB,  and  Elliot  Walker  was  dnly 
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appointed  adiuiiuBtrator  on  her  estate.  The  other  defendants 
are  the  BarriviDg  hnBband  and  heira  of  Marj  Straw. 

And  the  bill  farther  shows  that  the  qaestions  and  oontro- 
versiea  which  have  arisen  are  mainly,  if  not  wholly,  embraced 
in  the  following  propositions : 

First.  What  was  the  nature  of  the  estate  which  Mary  Berry 
took  under  the  will  of  Daniel  C.  Berry  ? 

Second.  Who  are  entitled  under  the  prorisioos  of  aaid  will 
and  acts  of  said  Mary  Straw  and  facte  above  stated,  to  have  and 
hold  the  estate,  real  and  personal,  as  above  named.  Whether 
the  heirs  and  representatives  of  said  Mary  Straw,  or  the  heirs 
of  said  Francis  L.  Sargent  and  devisees,  under  fourth  clause  of 
said  will? 

Third.  To  whom  is  the  administrator  of  the  estate  of  Mary 
Straw  to  account  for  personal  property  remaining  in  his  hands 
upon  settlement  of  his  account? 

Wilson  <£  Woodward,  for  the  plaintiffs. 

CharUa  P.  SUtson  <&  E.  Walker,  for  the  defendants. 

Pbtebs,  J.  A  testator  makes  the  following  devise:  "I 
give,  devise,  and  bequeath  unto  my  wife,  Mary  Berry,  all  the 
rest  and  residue  of  my  estate,  real  and  personal,  of  what  kind 
soever  and  wherever  situate,  with  the  right  to  use,  occupy,  lease, 
exchange,  sell  or  otherwise  dispose  of  the  same,  and  the  in- 
crease and  income  thereof,  according  to  her  own  will  and  pleas- 
ure during  her  lifetime.  Meaning  and  intending  hereby  that 
the  said  Mary  Berry  dnring  her  lifetime  shall  have  the  absolate 
right,  power,  and  authority  to  use  and  dispose  of,  by  sale  or 
otherwise,  all  said  devised  estate,  real  and  personal,  for  her 
own  support,  and  for  any  and  all  other  purposes  to  which  she 
may  choose  to  appropriate  it. 

"And  so  mncb  of  said  estate  so  devieed  to  my  said  wife,  to- 
gether with  the  increase,  income  and  proceeds  thereof,  as  may 
remain  unexpended  and  nndisposed  of  by  her  decease,  I  give, 
devise,  and  beqneatb  unto  the  said  Frances  L.  Sargent,  her  beira 
and  assigns  forever,  if  she  shall  be  then  living ;  and  if  not 
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liviog,  then  to  saoh  children  or  child  of  said  Frances  as  may  be 
living  at  that  time." 

Did  Mary  Berry  take  a  fee  simple,  or  only  a  life  estate,  in 
the  property  devised  i 

The  defendants  contend  that,  where  a  life  estate  is  devised, 
whether  impliedly  or  expressly  given,  with  an  unqualified  power 
of  disposal  annexed,  a  gift  or  limitation  over  ie  of  no  effect. 
That  ifl  tme  where  the  life  estate  is  created  by  implication,  bot 
not  true  where  it  is  ex^f«#j^^  created  in  direct  and  positive  terms. 

A  life  estate  by  implication  nsnally  arises,  where  a  donor 
devises  property  generally,  without  any  specification  of  the 
qnantitj  of  interest,  and  adds  some  power  of  disposition  of  the 
property,  and  provides  a  remainder.  For  instance:  A.  gives  an 
estate  to  B.,  with  a  power  of  disposal  annexed,  and  a  gift  over 
to  C.  Here  is  an  association  of  purposes  and  intentions,  divisi- 
ble into  three  parts.  What  does  A,  mean  by  all  of  them  com- 
bined?    What  is  implied  by  them? 

A.  first  gives  the  estate  to  B,  in  genftral  terms.  Stopping 
there,  by  onr  revised  statutes,  he  gives  an  estate  of  inheritanco. 
But  an  estate  in  fee  first  described,  may  be  cut  down  to  a  lesser 
estate  by  subsequent  provisions. 

A  power  of  disposal  is  annexed  bj  A.  to  his  bequest  to  B. 
The  efi^ect  of  this  depends  upon  whether  it  is  a  qualified  or  an 
unqualified  power.  If  it  is  an  absolute  and  unqualified  power, 
it  really  neither  takes  from,  nor  adds  to,  the  amount  of  the 
estate  previously  given,  thongh  there  be  a  gift' over.  It  would 
be  merely  equivalent  to  adding  words  of  inheritance,  making 
the  gift  to  B.  and  his  heirs  and  asaigng.  But  those  words  were 
implied  before.  The  law  presumes  in  such  case,  that  a  tes- 
tator superadds  the  nnlimited  power  of  disposal,  to  make  his  in- 
tention as  emphatic  and  unequivocal  as  possible.  The  gift 
over  in  snch  case,  is  regarded  ai  repugnant  to  and  coutrollefl 
by  prior  provisions.  There  is  nothing  to  go  over.  A  man 
cannot  give  the  same  thing  twice.  Having  given  it  once,  it  is 
not  his  to  give  again.  Such  a  devise  comes  within  the  prin- 
ciple of  the  class  of  eases  where  a  testator  gives  an  estate  of  in- 
heritance, and  then  undertakes  to  provide  that  the  devisee  shall 
not  alien  the  property ;  or  that  it  shall  not  be  taken  for  his 
Vol.  II.— 6 
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debts ;  or  that  he  Bhall  dispoBe  of  it  in  some  particular  way  in- 
dicated; provisione  which  are  powerless  to  control  the  prior 
gifts. 

But  where  the  power  of  disposal  is  not  an  ahsolute  power, 
bnt  a  qnalitied  one,  conditioned  upon  some  certain  event  or 
purpose,  and  there  is  a  remainder  or  derise  over,  then  the 
words  last  used  do  restrict  and  limit  the  words  tirst  used,  and 
have  the  force  and  efficacj  to  reduce  what  was  apparently  an 
estate  in  fee  to  an  estate  for  life  ouly.  Thns:  A.  gives  an 
estate  to  B.,  with  the  riglit  to  dispose  of  as  mnch  of  it,  in  his 
lifetime,  as  he  may  need  for  his  support,  and  if  anything  re- 
mains unexpended  at  B.'s  deatli,  the  balance  to  go  to  C.  Here 
there  may  be  something  to  go  over.  B.  is  to  dispose  of  the 
estate  only  for  certain  specified  purposes.  He  can  defeat  tlie 
remainder,  only  by  an  execution  of  the  power.  The  dear  im- 
plication of  such  a  beqnest,  taking  all  its  parts  together,  is  that 
B.  is  to  possess  a  life  estate.  Here  a  hfe  estate  is  implied,  and 
is  not  expressly  created. 

But  A.  makes  this  devise ;  "  1  give  to  B.,  my  estate  to  have 
and  hold  during  his  lifetime  and  no  longer,  with  the  right  to  dis- 
pose of  all  the  same  daring  his  lifetime,  if  he  pleases  to  do  so, 
and  any  unexpended  balance  I  give  to  C."  Uere  a  life  estate 
is  expressly  created,  instead  of  arising  by  implication.  Here, 
an  absolute  and  unqualified  power  of  disposal  aiiDezed,  does 
not  enlarge  the  estate  to  a  fee.  Where  an  estate  is  expreeeed, 
it  need  not  be  implied.  Absolute  control  does  not  amount  in 
such  case  to  an  absolnte  ownership.  There  is  no  conflict  be 
tween  the  three  puts  of  snch  a  devise.  Each  clause  in  the 
combination  may  be  literally  executed.  They  are  in  no  wise 
inconsistent  with  each  other. 

An  ei^amination  of  the  cases  invoked  to  the  aid  of  the  de- 
fendants, shows  that  all  or  nearly  all  of  them  pertain  to  life 
estates  by  implication,  and  are  mostly  instances  where  the  pur- 
pose was,  not  to  extend  a  life  estate,  but  to  reduce  what  was 
apparently  an  estate  in  fee.  In  some  of  the  cases  cited,  may  be 
.found  general  expressions  appropriate  enough  in  the  counec- 
tioQ  where  nsed,  which  would  be  misleading  when  applied  to 
devises  snch  as  the  one  now  presented. 
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The  English  cases  cited  fail  to  sustain  the  defendants'  view. 
As  fftTorable  a  case  as  any  apon  their  briefs,  is  PwrtteU  v.  Par- 
neU,  L.  R.  9  Ch.  Div.  96.  There  the  words  of  the  testator 
were :  "  I  give  and  devise  to  mj  wife,  my  real  and  personal 
property  for  her  sole  use  and  benefit.  It  is  my  wish  that  what- 
ever property  my  wife  might  possess  at  her  death,  be  equally 
divided  among  my  children."  The*  question  was,  whether  the 
property  was  affected  by  a  tmst  for  the  benefit  of  the  children, 
which  would  debar  the  widow,  then  living,  from  disposing  of 
it.  The  court  replied  that  there  was  no  definite  gift  over  and 
no  tmst.  It  will  be  noticed  that  the  gift  was  absolute,  and  not 
in  any  express  words  limited  to  an  estate  for  life.  Breton  v. 
Mockett,  Id,  95,  is  also  much  relied  npon  by  the  defendants. 
In  that  case  it  was  declared  that  a  gift  for  life,  to  the  wife  of 
the  giver,  of  farming  stock  and  materials,  she  not  to  be  liable 
{or  diminution  or  depreciation,  gave  an  absolute  property  in 
those  articles  which  ipso  it«u  consumuntur.  The  question  was, 
whether  the  widow  was  entitled  to  the  proceeds  on  a  sale  of 
the  articles.  Bat  that  case  is  an  exception  to  the  general  rale. 
"  There  is  an  exception  to  the  rnle  in  case  of  the  bequest  for 
life  of  specific  things,  such  as  com,  hay,  and  fraits,  of  which 
the  use  consists  in  the  consumption.  Such  a  gift  is  in  most 
cases,  of  necessity,  a  gift  of  the  absolute  property."  1  Jarman 
on  Wills,  Mb  ed.  (Bigelow),  p.  *879,  and  cases  in  note.  In 
Merrill  v.  Emery,  10  Pick.  512,  it  is  said,  "that  where  the 
nee  of  things  is  given,  which  are  necessarily  consumed  by  the 
ase,  the  gift  is  absolute,  and  the  limitation  over  is  void."  It 
is  plain  enough  that  tlie  principle  of  those  cases  does  not  apply 
to  the  case  at  bar. 

Nor  do  our  own  cases  support  the  position  advocated  by 
the  defendants.  In  no  case  in  this  State  has  it  been  directly  or 
indirectly  held  that,  where  there  is  a  devise  for  life  in  express 
terms,  a  power  of  disposal  annexed,  can  enlarge  it  to  a  fee.  In 
most  instances,  the  question  involved  has  been  whether  the  gift 
to  the  primary  l^atee  was  sbsolnto  or  qnalified,  in  view  of  tlie 
ambignons  or  contradictory  expressions  used;  the  decisions 
being  based  upon  the  supposed  intention  of  the  testator  aa  col- 
lected from  the  whole  will. 
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Thebniy  point  neceaBarily  decided  in  RcemadeU  v.  RaiivtdM, 
21  Maine,  288,  was,  that  the  title  to  property  paBeed  to  a  pur- 
chaser, where  the  donee  had  eold  the  property  uader  a  power 
of  diepoBal  and  converted  the  proceeds  of  the  same  to  his  own 
nae.  The  opioioD  generalizes  considerably  upon  the  doctrine 
of  the  books  upon  this  subject-matter,  and  some  of  its  genera) 
etatemente  would  be  more  appropriate  to  the  facts  of  that  case 
than  to  this.  Still,  the  case  demonstrates  that  the  learned 
jurist  who  pronoonced  the  judgment  in  that  case,  had  in  view 
an  estate  for  life,  created  by  implication,  and  not  one  expressly 
created.  The  distinction  set  np  here  was  clearly  acknowledged 
there.  The  household  goods  were,  in  that  case,  decided  to  be 
the  property  of  Sarah  Cmmpton  only  to  the  extent  of  a  life 
estate  therein,  because  expressly  so  declared  in  the  will ;  and  a 
different  rule  was  applied  to  the  other  property  devised,  for 
the  reason  that  the  donee's  interest  in  snch  other  property  was 
not  limited  to  a  life  estate  by  any  express  word  in  the  wilt  It 
is  there  said :  "  It  cannot  be  reasonably  supposed  that  it  could 
be  the  intention  of  the  testator  to  give  only  an  estate  for  life, 
nnless  there  be  words  clearly  declaring  such  an  intention." 

That  the  general  principle  ennnciated  in  liamaddl  v. 
Ramadelly  was  intended  to  apply  only  to  a  life  estate  created 
by  implication,  is  made  more  manifest  in  Pi<^ering  v. 
Langdon,  23  Maine,  413 ;  in  which  the  court  erprefised  its 
inability  to  extend  into  a  fee  an  estate  which  was  by  the 
testator  expressly  described  as  being  for  a  lifetime.  And 
it  is  in  the  latter  case  said,  "The  general  intent  to  dispose 
of  the  whole  of  the  property,  cannot,  therefore,  authorize  the 
court  to  destroy  or  disregard  the  other  and  different  purpose 
to  give  to  Paul  and  his  wife,  estates  for  life."  In  McLeUan  v. 
Tamer,  15  Maine,  436,  the  same  judge  who  delivered  the  judg- 
ments in  the  two  cases  before  named,  said:  "If  it  were  ad- 
mitted that  a  power  of  disposal  existed,  she  would  not  take  a 
fee,  there  being  an  express  devise  to  her  for  life." 

In  Jone9  v.  Bacon,  68  Maine,  34,  it  was  held  that  an  abso- 
lute power  of  disposal  in  the  first  taker,  renders  a  subsequent 
limitation  repugnant  and  void.  But  that  was  a  case  where  the 
contention  was,  whether  the  first  taker  had  or  not  an  estate  for 
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life  by  an  implication  from  all  parts  of  the  will  uoDstraed 
bother.  Tlie  lftnguafi;e  of  the  will  there  was,  "As  to  the  res- 
idne  of  mj  estate,  I  give  and  bequeath  the  eame  to  mj  beloved 
wife."  These  are  words  of  inheritance.  It  would  have  been  a 
different  thing  altogether  had  the  testator  said,  "  I  give  and 
beqaeath  the  esme  to  my  wife  for  her  lifetime."  In  that  case 
the  be<]neBt  was  in  general  terms,  unqualified,  except  by  the 
limitation  over;  while  in  the  case  at  bar  the  beqaest  is  for  a 
lifetime  only.  Jonee  v.  Bacon  falls  within  the  rnle  laid  down 
in  Ramadeli  v.  Ramsdell,  tv-pra,  although  both  cases  are  in 
«onfiict  with  the  case  of  Smith  v.  Bdl,  6  Pet  68,  a  case  differ- 
ing somewhat  from  many  of  the  anthoritiee.  See  Oxford  v. 
Choate,  100  Haas,  at  page  316. 

In  Shaw  V.  Suaaey,  41  Maine,  49o,  the  doctrine  is  truly 
stated  ;  that  a  devise  of  land  to  another,  generally  or  indefinite- 
ly, with  a  power  of  disposing  of  it,  amounts  to  a  devise  in  fee; 
but  that,  where  a  testator  gives  to  the  first  taker  an  estate  for 
life,  only  by  certain  and  express  terms,  the  foe  does  not  vest  in 
the  legatee.  Other  cases  clearly  illustrate  the  same  rule.  Fosb 
V.  Buinery,  68  Mfune,  121 ;  Wcm-en  v.  WM,  Id.  133 ;  Jmes  v. 
Leeman,  69  Maine,  489;  Starr  v.  McEwam,,  Id.  334.  The 
question  is  most  elaborately  and  exhaustively  examined  in  cases 
in  New  York  and  New  Hampshire,  a  reference  to  which  saves 
the  necessity  of  citing  and  comparing  a  long  list  of  authorities. 
Burleigh  v.  Clough,  52  N.  H.  267;  Jat^ton  v.  Robins,  16 
Johns.  537.  Some  of  the  later  English  chancery  cases  cast 
light  upon  the  question.  In  re  Stiringer'a  Eitate,  L.  E.  6  Chan. 
Div.  1;  In  re  E-utchinaon,  L.  R.  8  Chan.  Div.  540;  White  v. 
night,  L.  K.  1^  Chan.  Div.  751.  The  Massachusetts  cases, 
when  correctly  understood,  are  not  in  opposition  to  the  doc- 
trine. Their  latest  case  affirms  it.  Ayer  v.  Ayer,  128  Mass. 
675. 

The  text  books  sustain  the  doctrine  fully.  Chancellor  Kent 
says :  "  If  an  estate  be  given  to  a  person  generally  or  indefinite- 
ly, with  ft  power  of  disposition,  it  carries  a  fee ;  unless  the  tes- 
tator gives  to  the  first  taker  an  estate  for  life  only,  and  annexes 
A  power  of  disposition  of  the  reversion.  In  that  ease,  the  ex-  ' 
press  limitation  for  life  will  control  the  operation  of  the  power. 
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prevent  it  from  enlarging  the  estate  to  a  fee."  4  Kent's  Com. 
*585. 

Cruise  Bays,  "Althongh  a,  devise  to  a  person  generally,  with 
a  power  to  give  and  dispose  of  the  estate  as  he  pleases,  creates 
an  estate  in  fee  simple ;  yet  where  an  estate  is  devised  express- 
ly for  life,  with  a  power  of  disposal,  the  devisee  will  only  take 
an  estate  for  life,  with  a  power  to  dispose  of  the  revereion." 
Cruise  Dig.  tit.  38,  c.  13,  §  5. 

Bacon  says,  that  "  devises  by  implication  are  allowed  where 
the  intention  may  be  presumed,  thongh  it  be  not  expressed  in 
plain  words ;  yet  there  is  no  room  for  sneh  construction  where 
a  devisee  has  an  estate  given  him  by  express  words  in  the  will ; 
for  that  would  be  to  overnile  the  plain  meaning  of  the  testator 
against  his  own  words."     (Abr.  Leg.  and  Dev,  G.) 

In  I  Roper's  Leg.  *643,  it  is  said :  "  Where  a  particular 
estate  is  limited  in  the  instrument,  followed  by  a  declaration 
that  the  legatee  may  dispose  of  the  fund,  he  will  not  take  a 
beneficial  interest  in  the  capital.  He  will  have  a  mere  power 
to  dispose  of  it,  and  no  more ;  because,  where  a  limited  inter- 
est is  expressly  given,  its  enlargement  by  implication  will  not 
be  permitted." 

Jarman  says :  "  If  there  is  a  distinct,  positive  gift  (to  the 
primary  legatee),  and  the  intention  is  express,  nothing  that 
afterwards  follows  csn  affect  the  oonstraction  of  the  positive 
gift."  1  Jar.  Wills,  5th  ed.  (Bigelow),  *873,  and  cases  in 
notes.     See  Ward  v,  Emery,  1  Curtis,  425. 

A  donbt  is  raised  by  the  defendants,  whether,  in  the  present 
case,  there  is  a  devise  for  life  by  express  limitation.  Nothiog- 
conld  be  much  plainer ;  all  her  rights  and  powers  are  limited 
by  her  daration  of  life.  The  words  "during  her  lifetime" 
qualify  all  preceding  words  in  that  clause  of  the  will ;  affect- 
ing both  the  quantum  of  interest  in  the  estate  and  the  power 
of  disposal.  Any  other  construction  would  expunge  from  the 
will  most  of  the  provisions  in  it.  The  testator  gives  a  fee  in 
'  other  instances  in  apt  and  proper  terms,  whenever  he  designs 
to  do  80.  He  appoints  executors;  makes  careful  provisions 
'  appertaining  to  the  expected  remainder ;  significant  evidence 
of  the  intention.    An  estate  for  life  is  not  for  more  than  life. 
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bnt  for  life  only.  The  maxim  expresaumfaeit  cessare  taciturn 
goverae. 

We  have  no  doubt  that  the  estate  devised  to  the  wife, with 
all  the  income,  increase  and  proceeds  of  it,  real  and  personal,  into 
whatever  form  appropriated  or  converted,  so  far  as  the  same 
can  be  traced  and  identitied,  which  remained  unexpended  at 
her  death,  shonld  be  eorrendered,  paid  over  and  applied  accord- 
ing to  the  prayer  of  the  hilL  That  the  same  mle  applies  to 
the  proceeds  of  the  property  sold  by  the  widow,  and  not  ex- 
pended at  the  time  of  her  death,  as  to  the  original  property 
itself,  is  determined  in  EaU  v.  Otisy  71  Maine,  H26. 

Deinnrrer  overruled.  Bill  sustained  ;  with  decree  as  indi- 
cated in  opinion ;  without  costs. 

Applbtos,  C.  J.,  Walton,  Danfobtb,  VmoiN  and  Libbbt, 
JJ.,  concnrred. 


Bee  Foote  v.  Bftondera,  ante,  and  note;  Copelaud  v.  Banon,  iitf)ra; 
J<duisoii  V.  Id.  «^,  and  aote  ;  WeOer  r.  Walker,  1  Am.  Prob.  R  619. 


Bbitt  vs.  Smith. 

[SS  North  CBroliDR,  SOS  ] 

ReSIDIJABT   BUJUBST  QT   PEBSONALTT.  — RiOHT  to    POSSESStON    OB 
BALB   07   FEBISHABLB  ABTI0LE3. 

TIm  ml*,  that  wher«  penonal  property  1e  glvea  bj  will  to  one  for  life  with 
ramaloder  oTer,  the  exeoutur  aball  sell  8o  much  uf  it  u  is  ol  >  perishabLa  luh 
tan,  applies  ouly  to  the  atte  of  k  reaidokry  beqneit  given  to  nomine  u  nicb ; 
•nd  thU  mle,  bein);  one  of  coDatniDtiDii,  mmt  be  relaxed  when  neooBWrj  to 
give  effe<:t  to  the  Intentton  of  the  testator. 

A  teatatoT  dsfised  and  beqarathed  to  his  wife  dnriog  her  life  all  his  land  and  all' 
his  perconal  property,  and  in  a  sabeeqiient  elaaie  of  the  will  (aFter  certain  spe- 
cific legacies]  he  gave  his  stater  at  the  death  of  bis  wife  all  the  balance  of  hi* 
personal  property  of  every  de^cripilun,  not  heretufore  dispoaed  of ;  at  his  death, 
Qw  persoaal  property  eoniisted  of  farming  Implements,  crop,  itock,  not«s,  Ac 
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CrviL  ACTION  for  conatractioii  of  will. 

ThJE  action  is  broogbt  bj  the  pereoiial  representative  of 
B.  H.  Smith,  deceased,  For  the  pnrpoBe  of  having  ascertained 
the  respective  rights  of  the  defendants,  Tabitha  E.  Smith  and 
Zilpha  M.  Edwards,  under  the  will  of  the  said  Smith,  the  said 
Tabitha  E.  being  his  widow,  to  wbotu  was  given  bis  estate  real 
and  personal  for  life^  and  the  said  Z.  M.  Edwards  being  hie 
sister,  to  whom  his  personalty  was  given  in  remainder.  The 
will  provides  aa  follows : 

"Item  1.  I  leave  and  devise  to  mj  beloved  wife,  Tabitha 
E.  Smith,  during  her  natural  life  or  widowhood,  all  of  my 
landed  estate  that  I  may  possess  at  my  death,  and  also  all  of 
my  personal  property  under  same  restrictions  as  that  of  my 
rral  estate,  except  as  is  hereinafter  provided ;  and  after  her 
death  or  widowhood,  and  if  I  sbonld  have  no  heirs  of  my  body, 
then  I  give  and  devise  to  W.  F.  Edwards'  two  daughters,  Coi^ 
nelia  and  Zilpha,  all  of  my  real  estate  in  fee. 

"  Item  2.  I  devise  at  my  death  that  my  administrator  shall 
pay  to  Bichard  Q.  Smith  and  Elizabeth  J.  Smith,  children  of 
my  half  brother,  Thomat;  Smith,  the  snm  of  three  hundred 
dollars  each,  to  be  paid  out  of  ray  personal  property. 

"  Item  3.  I  give  and  devise  to  my  sister,  Z,  If.  Edwards, 
wife  of  W.  F.  Edwards,  at  the  death  of  my  wife,  all  the  b«l- 
aiiue  of  my  personal  property  of  every  dcBCription,  not  hereto- 
fore disposed  of,  to  have,"  &c. 

Tlie  testator  died  possessed  of  the  tract  of  land  whereon 
he  resided,  and  of  personalty  consisting  of  huge,  cattle,  a  horse 
'  and  mule,  com,  cotton,  pork,  lard,  bacon,  wheat,  farming  uten- 
sils, household  and  kitchen  fumitnre,  cash  on  hand,  and  notes 
and  accounts  amounting  to  some  $1,400.  The  notes  and  ac- 
counts have  been  collected,  and  the  money  used  in  paying  the 
money  legacies  tinder  the  will  and  the  debts  of  the  testator, 
leaving  a  balance  in  the  hands  Of  the  administrator  of  some 
|;320. 

The  question  presented  is,  whether  the  administrator  shall 
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deliver  the  persooalty  in  kind  to  the  widow  as  tenant  for  life, 
or  whether  he  shall  convert  it  into  money  and  pay  her  the  in- 
tereet  only,  reserving  the  principal  to  be  paid,  upon  her  death, 
to  the  sister  as  remain dei*- man,  and  the  conrt  held  that  plaintiff 
deliver  the  eame  to  the  defendant,  Tabitha,  from  which  mling 
the  defendant,  Zilpba  M.  Edwards,  appealed. 

Metart,  Grainger  <Ss  Bryan,  for  plaintiS. 

.  Mr.  W.  G.  Mtmroe,  for  defendant. 

KnFnN,  J.  There  can  be  no  mistaking  the  rale  as  laid 
down  in  SnvUh  v.  Barham,  3  Dev.  £q.  420 ;  Jones  v.  Simmont, 
7  Ired.  Eq.  178,  and  Jiitoh  v.  MorrUy  78  N.  C.  377,  and  which 
most  be  taken,  a«  was  said  by  Mr.  Joatioe  Bynnm  in  the  last 
of  these  cases,  as  the  settled  doctrine  in  this  State.  It  is,  that 
whenever  personal  property  is  f^iven,  in  terms  amonating  to  a 
residnary  bequest,  to  be  enjoyed  by  persons  in  snccession,  the 
interpretation  the  court  puts  upon  the  bequeet  is,  that  the  per- 
sona indicated  are  to  enjoy  the  eame  in  succession ;  and  in  order 
to  jpve  effect  to  its  interpretation,  the  conrt,  as  a  general  rule, 
will  direct  so  much  of  it  as  is  of  a  perishable  nature  to  be  con- 
verted into  money  by  the  execntor,  and  the  interest  paid  to 
the  legatee  for  life,  and  the  principal  to  the  person  in  re- 
mainder. 

The  rule,  though  declared  by  the  courts  of  England  so  long 
ago  as  the  time  of  Lord  Eldon  in  Howe  v.  The  Earl  <ff  Dart- 
mouth, T  Tes.  137,  and  frequently  affirmed  since,  has  never 
been  a  favorite  one  with  those  courts ;  and  the  effect  of  the 
later  cases  has  been  to  allow  very  slight  indications  of  a  con- 
trary intention,  on  the  part  of  a  testator,  to  prevent  its  applica- 
tion {Morgan  v.  Morgan,  14  Beavan,  72),  and  such  certainly 
baa  been  the  tendency  of  the  decisions  made  in  this  court,  as 
may  be  seen  by  reference  to  Taylor  v.  Bond,  Buab.  Eq.  6 ; 
WilUama  v.  Cotten,  3  Jones'  Eq.  395 ;  and  ChaTnbera  v.  Bum- 
pats,  7a  N.  C.  429. 

So  far  as  we  have  been  able  to  inform  ourselves,  from  a 
critical  examination  of  all  the  adjudicatioos  npon  the  sabject, 
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to  which  we  have  acceas,  no  operation  has,  in  any  iDstance, 
been  pven  to  the  rale,  save  in  the  case  of  a  reaiduan/  hequesty 
given  eo  nomine  as  snch.  In  Umith  v.  Barkam,  tupra,  tha 
ver;  point  eeeme  to  have  been  made — the  laogDa^  of  the 
judge  who  delivered  the  opinion,  being  tiius :  "  It  ia  clear,  that 
where  a  residue  is  given  as  such,  it  ia  to  be  sold  hy  the  execu- 
tor. The  Beveral  things  are  not  given,  the  testator  supposing 
them  not  worth  giving  as  corpora,  not  knowing  how  much  or 
which  of  them  it  may  be  nocessarj  to  sell  for  the  payment  of 
debts  or  other  legacies."  So  too,  by  the  Conrt  of  Appealsof 
Sonth  Carolina,  in  Patterson  v.  Devlin,  1  McMnllen's  £q.,  459, 
in  the  caae  of  a  beqneet  of  articles  necessarily  consnmable  in 
the  nse,  to  one  for  life  with  remainder  over,  a  conversion  by 
sale  was  allowed,  upon  the  ground  that  it  had  been  given  aa  a 
residwum  of  the  testator's  estate — he  bfiving  disposed  of  its 
bnlk  in  previons  clanses  of  his  will,  to  those  for  whom  it  was 
his  purpose  mainly  to  provide — and  the  reason  expressly  as- 
signed for  making  the  decree  is,  that  it  was  a  residuary  be- 
quest, made  up  of  the  odds  and  ends  of  his  estate;  and  consist- 
ing of  things  difficult  to  enumerate,  the  poSBeasion  of  whii^ 
was  not  deemed  of  conseqnence  to  the  life-tenant,  and  not 
essential  to  the  enjoyment  of  other  provisions  made  for  him. 

If  snch  be  the  true  test  for  the  application  of  the  rote,  what 
a  gross  misapplication  would  it  be  to  allow  it  to  operate  in  this 
case  I  Here,  the  bequest  to  the  wife,  while  in  a  certun  aena» 
it  may  be  said  to  consist  of  the  residue  of  the  estate,  that  is, 
tl)e  surplus  after  the  payment  of  debts  and  special  l^aeies,  dif- 
fers in  every  material  eircomstance  from  the  reaid-ue  spoken  of 
in  those  two  cases.  So  far  from  being  made  up  of  worthleaa 
corpora,  or  the  fragments  of  the  estate,  it  embraces  the  whole 
thereof,  with  the  slight  exception  of  six  hundred  dollara,  given 
in  the  way  of  pecuniary  legacies,  and  to  be  paid,  as  lie  most 
have  known,  without  resorting  to  a  sale ;  and  it  ia  composed 
too  of  articles  of  the  very  first  necessity  and  daily  consump- 
tion, and  snch  aa  he  must  have  had  all  the  while  before  his 
eyes. 

But,  at  moat,  the  rale  is  one  of  construction,  designed  to 
give  effect  to  the  intention  of  the  testator,  and  will  yield  when- 
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ever  he  inaDifeste  a  different  one,  or  when  it  cannot  be  applied 
withoat  defeating  what  seems  to  be  his  main  purpose ;  and  it 
iri  therefore  the  duty  of  the  court,  in  every  Buch  case  to  look  at 
the  whole  will,  to  ascertaia  if  possible  the  intention  there  dis- 
olosed. 

Looking  at  the  one  we  are  now  called  on  to  construe,  we 
are  struck  at  the  very  outset  with  the  strong  pnrpose  mani- 
fested by  the  testator,  to  make  an  ample  and  certain  provision 
for  hia  wife.  By  one  comprehensive  clause  he  gives  her  aU 
his  lands  for  life,  and  with  the  slight  exceptions  indicated,  alt 
hia  personalty,  the  latter  consisting,  in  a  great  degree,  of  arti- 
cles absolutely  essential  to  the  enjoyment  of  the  former,  and 
indeed,  we  may  aay,  necessary  to  her  immediate  comfort  and 
support,  and  such  as  she  rould  not  supply,  in  the  event  of  a 
sale,  without  incnrring  debt,  or  other  inconvenieace. 

We  cannot,  therefore,  for  one  moment  suppose  that  con- 
trary to  his  express  words  thus  used,  his  real  intention  was  not 
to  give  her  any  part  of  his  peraonal  property,  but  that  it  was 
designed  that  his  representative  should  sell  the  same,  and  pay 
her  its  annual  income  for  life ;  that  his  lands  were  to  lie  idle 
for  want  of  animals  and  implements  to  work  itj  his  home 
abandoned  for  the  lack  of  furniture  to  render  it  habitable ; 
tliat  for  a  bed  upon  which  to  lie  she  should  become  a  debtor  to 
his  estate ;  and  all  this  for  the  benefit  of  a  sister  whose  claims 
upon  him  he  evidently  regards  as  secondary  to  those  of  his 
wife,  Nor  are  we  left  to  mere  inference  in  the  matter.  The 
will  itself,  in  the  very  clause  in  which  provision  for  his  sister 
is  made,  bears  strong,  substantive  proof  as  to  his  real  intention. 
The  words  used  are  aa  follows :  "  I  give  to  my  sister  Zilpha 
M.  Edwards,  ai  the  death  of  my  wife  all  the  balance  of  my 
personal  property  of  every  deaeripiion  not  heretofore  disposed 
of."  Why  speak  of  its  being  ^'■property  of  e^ery  desoripiAan''^ 
at  the  deatli  of  his  wife,  if  it  was  intended  that  it  should  be 
converted  into  money,  and  could  therefore  be  of  but  one  de- 
scription I 

It  is  the  duty  of  the  administrator  to  assent  to  the  legacy 
in  favor  of  the  testator's  wife,  and  to  deliver  to  her  the  money 
in  his  hands  and  other  personal  property,  taking  an  inventory 
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for  the  benefit  of  the  remainder-tnaD,  of  all,  except  such  as 
muat  be  necessarily  consumed  in  its  nse. 

A  judgment  may  be  drawn  in  accordance  with  this  opinion. 

No  error. 

Judgment  accordingly. 

See  Braimock  v,  Btocker,  A^hi,  and  note. 


Palubb,  Bxecutor  vs.  Hobs. 

[M  Mew  York,  616.] 

MeANINO  of   "iBSOB"    AMD    "CHILDREN "  AS  IBOLDDIHO  "OSAHD- 
OBILDBEIf." 


A  teststor  directed  bis  eiecntora  to  divide  the  Bam  of  |S0,000  into  ma  maaj  sham 
M  there  ahould  be  lawful  isiaa  of  my  decaued  nephew,  Matthew  Hora.  liTing  it 
his  dekth,  md  to  invest  the  aeme  and  apply  the  income  of  each  of  nid  aham 
"  to  the  DBS  of  each  of  B^d  childraa  reepeetlvely.''  At  the  time  of  the  eXeeo- 
tion  of  the  will  and  nt  testatar's  death,  Horn  had  lirinj  three  chfldcen  and 
sevsa  ^audchlldreD,  two  of  them  children  of  a  deceased  donghter.  Btld,  that 
the  provision  did  not  include  anj  of  the  grand  chUdreo. 

Appeal  from  judgment  of  the  General  Term  of  the  Sn- 
preme  Court,  in  the  fii-et  judicial  department,  entered  upon  an 
order  which  affirmed  a  judgment  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term. 

This  action  was  brought  by  plaiutifTs  as  ezecntors  of  the 
will  of  Frances  B.  Hegeman,  deceased,  to  obtain  a  constrnctiou 
of  certain  clauses  in  her  will.  The  only  one  in  question  here 
was  the  seventh  clause,  which  is  set  forth  in  the  opinion,  witii 
the  facte  pertaining  thereto. 

Milton  A.  Fowler,  for  appellant. 

John  BeyncMa,  for  respondents. 


OMzcdoyGoOglc 


E&RL,  J.  This  action  was  brought  to  obtain  a  coDstraction 
of  the  will  of  Franoea  B.  Herman,  deceased.  The  seventb 
daiise  of  the  will  only  needs  consideration  opon  thia  appeal, 
and  tliat  is  as  follows:  "To  divide  the  sum  of  twenty  thoa- 
aand  dollars  into  as  many  ehares  as  there  shall  be  lawful  iesae 
of  my  deceased  nephew,  Matthew  Horn,  living  at  my  death, 
and  to  invest  the  same  and  apply  the  interest  and  income  from 
each  of  said  shares  to  the  use  of  each  of  the  said  children 
respectively,  and  as  they  reepiwtively  depart  this  life  to  pay 
over  the  principal  of  said  share  to  their  lawful  issne,  share  and 
share  alike." 

The  will  was  executed  in  1876,  and  the  testatrix  died  in 
1877.  At  both  dates  there  were  living  three  children  of  Mat- 
thew Horn,  tfae  defendants,  Mrs.  Sutton,  Mrs.  Haight  and  Mrs. 
Ely.  Another  child  of  Matthew,  Mrs.  Berry,  died  in  Novem- 
ber, 1872,  leaving  two  children,  the  appellants,  Nellie  Berry 
and  Charles  Berry,  who,  at  the  death  of  the  testatrix,  were 
nndet  eight  years  old. 

Mrs.  Sutton,  Mrs.  Haight  and  Mrs.  Ely  claim  that  they  are 
the  ''  lawful  issne  "  and  "  children  "  of  Matthew  Horn  intended 
by  the  seventh  clanse  of  the  will ;  and  it  is  claimed  on  behalf 
of  the  two  infant  appellants  that  they  also  are  indaded  among 
"the  issue"  and  "children"  of  Matthew,  within  the  meaning 
of  that  clanse.  The  Supreme  Court  has  determined  that  they 
are  not  so  included ;  and  whether  that  determination  is  right, 
is  the  sole  qnestion  for  oar  solution. 

The  word  "issue"  is  an  ambiguous  term.  It  may  mean 
descendants  generally  or  merely  children;  and  whether  in  a 
will  it  shall  be  held  to  mean  the  one  or  the  other,  depemls 
npon  the  intention  of  the  testator  «s  derived  from  the  context 
of  tlie  entire  will,  or  such  eYtriosic  circomatances  as  can  be 
considered.  {Doe  ex  dem.  Cannon  v.  Bucaatle,  8  C.  B.  876 ; 
l£alph  V.  Carrieh,  L.  R.  1 1  Oh.  Div.  873 ;  Earl  of  Orford  v. 
Chur<^M,  3  Yes.  &  B.  59,  67.)  In  England,  at  an  early  day, 
it  was  held,  in  its  primary  sense,  when  not  restrained  by  the 
contest,  to  be  co-extensive  and  synonymons  with  descendants, 
comprehending  objects  of  every  degree.  But  it  came  to  he 
apparent  to  jndges  there  that  sndi  a  sense  given  to  the  term 
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would,  in  most  cases,  defeat  tlie  intention  of  the  testator,  and 
hence  in  the  latter  cases  there  is  a  strong  tendency,  nnlees  re- 
strained hy  the  context,  to  hold  that  it  has  the  meaning  of  chil- 
dren. It  will  at  least  be  held  to  have  snch  meaning  npoD  a 
slight  indication  in  other  parts  of  the  will  that  snch  was  the 
intention  of  the  testator.  (2  Jarnian  on  Wills  [R.  &  T.  ed.J, 
635 ;  3  Redf.  on  Wills  [2d  ed.],  34,  37,  and  note.)  And  snb- 
stantially  the  same  rule  of  constmction  prevails  in  this  country. 
In  4  Kent's  Com.  278,  in  a  note,  the  learned  chancellor  said  : 
*'  The  term  issue  may  he  used  either  as  a  word  of  purchase  or 
of  limitation,  hot  it  is  generally  used  by  the  testator  as  synony- 
mons  with  child  or  children." 

Here  it  is  clear  from  indications  foand  in  this  will,  that  the 
testatrix  used  the  term  ''  issne  "  as  synonyraons  with  children. 
She  did  so  in  several  clanees  of  the  will,  and  in  the- very  clause 
under  consideration  the  words  "  said  children "  refer  to  the 
*'  lawful  issue  "  before  specified.  By  the  word  "  children  "  the 
testatrix  herself  has  interpi-eted  the  word  "  issue." 

A  case  very  much  in  point  is  In  re  Hopkins'  Trusts  (L.  B. 
9  Ch.  Div.  131).  In  that  case  a  testator  by  his  will  gave  a 
fund  to  trustees,  in  trust  for  the  lawful  issue  of  F.  II.  survir- 
ing  him,  equally  to  be  divided  between  them,  if  more  than  one, 
and  if  but  one,  then  for  snch  only  child,  with  a  gift  over  is 
default  of  issue,  of  F.  H.  The  issue  of  F.  H.  who  anrvired 
him  were  a  son,  a  daughter,  four  children  of  the  son,  and  six 
children  of  a  deceased  daughter.  It  was  held  that  by  the  use 
of  the  word  "child"  the  testator  had  himself  interpreted  the 
word  "issue,"  and  that  the  word  "issue"  must  be  restricted  to 
children,  and  that  the  fund  should  go  in  moieties  to  the  sur- 
viving son  and  daughter.  In  Baker  v.  Bayldon  (31  Beav. 
309),  a  testator  gave  legacies  to  his  nieces,  with  power  to  his 
executors  to  settle  them  on  his  nieces  for  life,  and  at  their 
deaths  for  the  benefit  of  their  "  iesaes."  He  also  gave  them 
his  residue,  with  like  power  to  settle  it  on  hia  nieces  and  for 
the  benefit  of  "their  respective  children,"  as  provided  with 
respect  to  the  legacies.  It  was  held  that  the  testator,  hy  the 
subsequent  use  of  the  word  *'  children,"  had  explained  what  he 
meant  by  the  word  "issues,*'  and  that  the  children  of  nieoos 
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took,  to  the  ezclnsion,  of  grandchildren.  (See,  also,  King  v. 
Savage,  121  Mass.  303.  and  2'ayior  v.  Tat/lor,  63  Penn.  484.) 

But  the  farther  claim  is  made  tliat  the  word  "  children,"  in 
the  seventh  clanee,  was  nsed  in  an  enlarged  sense,  and  was  in- 
tended to  inclade  all  the  '*  issae"  of  Matthew  Horn,  immediate 
and  remote,  and  hence  the  infant  appellants.  Bnt  snch  a  con- 
straction  would  be  unwarranted.  It  is  a  general  rule  that  the 
word  "  children  "  must  be  nnderstood,  in  wills,  in  its  primary 
sense  and  simple  signili cation,  when  that  can  be  done,  and 
always  when  there  are  any  persons  in  existence  at  the  date  of 
the  will,  or  before  the  devise  or  legacy  takes  effect,  answering 
sacb  meaning  of  the  term.  Where  the  term  has  received  a 
larger  and  more  extensive  ooustrnction,  as  synonymoDS  witli 
iaaoe,  it  has  generally  been  based  upon  something  in  the  will, 
anless  it  resnlted,  aa  jnet  intimated,. from  the  fact  that  there 
were  no  children  in  existence.  The  mle  is  well  stated  thus  in 
Mowatt  V.  Carow  (7  Pai.  328) :  "  The  word  '  children,'  in  com- 
mon parlance,  does  not  include  grandchildren,  or  any  others 
than  the  immediate  descendants  in  the  tirst  degree  of  the  per- 
eoDS  named  as  the  ancestor.  But  it  may  include  tliem  where 
it  appeara  there  were  no  perBons  in  existence  who  would  an- 
swer to  the  description  of  children,  in  the  primary  sense  of  the 
word,  at  tbe  time  of  making  the  will ;  or  where  there  coald 
not  be  any  snch  at  the  time  or  in  the  event  contemplated  by 
the  testator ;  or  where  the  testator  has  clearly  shown,  by  the 
use  of  other  words,  that  he  gsed  the  word  'children  '  as  sjnon- 
ynioaa  with  descendants,  or  issue,  or  to  designate  or  include 
illegitimate  offspring,  grandchildren  or  stepchild  reu."  {See, 
also,  Fnit's  Eera.  v.  Vunatta,  21  N".  J.  Eq.  84;  Reeves  v.  Bry- 
mer,  4  Ves.  698 ;  M'lgaro  v.  Field,  48  N.  T.  668.) 

Here  there  are  children  of  Matthejw  Horn  to  take.  There 
is  nothing  in  tbe  context  or  extrinsic  circumstances  to  show 
that  the  word  "children"  was  used  in  an  enlarged  sense.  The 
infant  appellants  are  not  disinherited  by  giving  the  word  its 
primary  sense,  as  they  were  not  heirs  of  tlie  testatrix,  and  were 
80  remotely  related  that  they  would  have  taken  none  of  her 
estate  if  she  had  died  intestate.  We  have  no  means  of  ascer- 
taining whether  the  testatrix  had  them  in  mind  when  she  made 
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ber  wiU,  and  actnally  intended  that  tliey  sbonld  abare  in  her 
bonntj.  It  is  enouf^b  to  know  tbat  tbe  langDage  need,  prop- 
erly construed,  does  not  include  them. 

Tbe  construction  contended  for  would  certainly  defeat  the 
intention  of  tbe  teBtatrix,  becanse  that  would  bring  in  the  three 
children  of  Urs.  Sutton,  and  two  children  of  Mrs.  Ely,  all  liv- 
ing at  the  date  of  the  will,  as  well  as  tbe  two  appellants,  to 
share  equally  with  Mrs.  Sutton,  Mrs.  Haight  and  Mrs.  Ely ; 
and  thus  the  bequest  in  the  seventh  clanse  would  be  divided 
into  ten  sharea,  and  the  children  of  her  nephew  would  be 
placed  on  a  footing  of  equality  with  his  grandchildren.  It  can- 
not be  supposed  that  she  intended  sncb  a  diepoeition  of  her 
bonnty. 

Tbe  will  was  properly  constrned  by  the  court  below,  and 
its  judgment  should  be  affirmed,  with  one  bill  of  costs  to  the 
respondents  who  appeared  in  this  court,  to  be  paid  ont  of  the 
estate. 

All  concur. 

Judgment  affirmed. 


Linnabd's    Appral. 

[»8P«iiii.  StblS.] 


ALTBBA'nON  OP  WILL, — SuBSnTUTINQ  LESS  SUM  FOB  QBBA.TKB  HO 
BEVOOATION. — PEEBOMPnoN  AS  TO  TtMK  OP  ALTERATION. 

Teatatrix  Id  ber  will  gftve  a  legacj  of  five  hDadred  dolUra.  Sabaequentlj  >ii> 
drew  h«r  p«D  •cniM  the  word  fire  and  wrotr  tbe  wor  J  Bn>l  figure  thrM.  Bd^ 
that  the  intention  wai  not  to  revuke  the  gift,  bnt  ti>  reilac«  its  unount. 

Alterations  in  t^eUtoKe  handwriting  in  a  will  are  prcauoi^  to  Iibve  been  nude 
before  encntion,  or  if  mode  afterwards  and  tberi  Im  codidli,  then  berure  tl>« 
ezeeotion  of  tiie  laat  codidL 

Appeal  from  the  Orphans  Court  of  Philadelphia  county. 
Appeal  of  Eugene  Linnard,  trnstee  of  Cornelia  PnrneU, 
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from  the  decree  of  the  ooart  in  the  distribntion  of  the  estate 
of  Eatherine  M.  Linnard,  deceased.  • 

Miss  Eatherine  M.  Linnard  died  Septeraber  22d,  1878, 
leaTing  a  will  dated  December  5th,  1877,  with  Bondry  codicils 
thereto,  which  was  dnly  admitted  to  probate,  and  letters  testa- 
mentary issaed  thereon  September  26th,  1878. 

By  said  will  she  bequeathed  in  pecuniary  legacies  nearly 
$19,OuO,  while  the  balance  for  distribntion  in  the  hands  of  the 
accountant  only  amounted  to  $13,321  81. 

Ey  the  seventh  clause  of  her  will  she  provided  as  follows ; 
**  I  give  and  bequeath  to  my  nephew,  Eugene  Linnard,  the  sum 

■bna> 

of  tt**  hundred  dollars,  in  trust,  to  invest  and  keep  invested 

the  same  during  the  life  of  Cornelia  Pumell  (Neely),  and  to 
pay  over  the  income  thereof  unto  her  so  long  as  she  may  live ; 
and  at  her  decease,  I  direct  that  the  said  sum  shall  become  part 
of  my  residuary  estate." 

John  a.  Head  and  Silaa  W.  PetUt,  for  appellant. 

Stebbbtt,  J.  The  will  of  Mies  Linnard,  consisting  of  the 
original  paper,  dated  December  5th,  1877,  executed  in  the 
presence  of  two  subscribing  witnesses,  and  four  codicils  signed 
by  her  bnt  not  dated  or  witnessed,  was  admitted  to  probate 
September  26th,  1878,  four  days  after  her  decease.  The  orig- 
inal paper  was  re-dgned  by  the  testatrix  immediately  below 
and  in  connection  with  the  attestation  clause  over  date  of  De- 
cember 13th,  1877.  Sometime  thereafter  she  made  several 
changes  in  her  will  by  drawing  a  pen  transversely  aerosa  the 
words  creating  some  of  the  legacies,  and  in  one  instance  she 
sabstitntsd  a  sum  different  from  that  originally  written.  In 
the  seventh  item  she  had  given  to  her  nephew,  the  appellant, 
$500,  in  tmst,  to  invest  and  pay  the  income  to  Cornelia  Pur- 
nell  dnring  her  life,  and  at  her  decease  the  principal  to  fall  into 
her  residaary  estate.  She  altered  this  bef}ue3t  by  drawing  her 
pen  across  the  word  "live"  and  writing  over  it  the  word 
"  three,"  and  also  placing  the  numeral  "  3  "  both  above  and  be- 
neath the  erased  word.  In  a  similar  manner  she  erased  a 
Vol.  n.— 7 
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cl&Bse  in  the  aecood  item,  giving  a  legacy  of  $600  to  Eiifi;ene, 
BOQ  of  her  nephew  John  J.  Linnard,  and,  in  the  eizth  item,  & 
legacy  of  (20U  to  another  person ;  and  also  the  second  pan- 
graph  to  the  first  codicil,  togetlier  with  her  signatare  thereto, 
in  which  she  had  made  a  different  dispoBition  of  the  $500 
legacy  stricken  out  of  the  second  item  of  the  will.  After  or  in 
connection  with  the  eraeore  of  the  paragraph  referred  to  she 
appears  to  have  completed  and  signed  what  now  appears  as  the 
first  codicil.  The  other  codicik,  withont  date  or  sabscribing 
witnesses,  follow  in  their  order.  The  will  as  probated  exhibits 
these  erasares  and  alterations ;  the  words  erased  in  the  manner 
above  stated  are  all  distinctly  legible. 

The  act  of  the  testatrix  in  thns  striking  otit  the  words  in 
the  second  and  sixth  items  was  evidently  intended  to  operate 
as  a  cancellation  of  her  will  as  to  these  clauses,  and  was  qnite 
anffioient  for  that  purpose ;  bat  no  snch  intention  can  be  in- 
ferred from  the  erasare  and  interlineations  in  the  sevontb  item. 
It  is  very  clear  that  it  was  not  her  intention  to  cancel  it,  or 
wholly  revoke  the  legacy.  Her  object  was  simply  to  rednce 
the  amoant  from  $500  to -$800;  and  by  holding,  aa  the  conrt 
did,  that,  in  the  absence  of  proof  of  re-execntion  after  the  altei^ 
ation  was  made,  the  substituted  legacy  could  not  be  snstained, 
her  intention  was  defeated.  While  the  Act  of  1833  provides 
that  no  will  in  writing  shall  be  repealed,  nor  shall  any  devise  or 
direction  therein  be  altered  otherwise  than  by  some  other  will 
or  codicil  in  writing,  &c.,  it  cannot  be  doobted  that  the  execa- 
tion  of  the  second  or  either  of  the  sabaequent  codicils,  after 
the  alteration,  would  have  the  eflTect  of  confirming  the  will  as 
thns  altered,  and  would  be  a  auSicient  compliance  with  the  act. 
A  duly  executed  codicil  operates  as  a  republication  of  the  orig- 
inal will  so  as  to  make  it  speak  as  of  the  date  of  the  codicil. 
Goale  V.  /Smith,  4  Barr,  376  ;  and,  it  not  only  operates  as  a  new 
adoption  of  the  prior  will  to  which  it  refers,  but  also  as  a  revo- 
cation of  an  intermediate  will.  Neff^a  Appeal,  12  Wright, 
501.  In  Wikoff^8  Appefd,  S  Ilarrie,  281,  Chief  Justice  Gib- 
son, speaking  of  interlineations,  proved  to  be  in  the  handwrit- 
ing of  a  testatrix,  says:  "The  presumption  is  that  they  were 
made  at  or  before  the  time  when  the  will  was  prepared  for  the 
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final  act."  So  in  the  present  case  it  may  fairlj  be  presamed 
that  the  altorationB,  admitted  to  be  in  the  handwriting  of  MIbb 
Linnard,  were  made  before  she  appended  her  Bignatnre  to  the 
last  codicil.  If  this  be  so,  the  testamentary  paper  as  altered, 
indnding  the  codicils,  speaks  as  of  that  date,  and  shoald  be  re- 
garded as  her  will,  properly  execQted  at  that  time.  It  is  stated 
as  a  fact  that  the  alterations  were  not  made  before  the  original 
paper  was  re-signed  on  December  13th,  1877;  but  it  does  not 
follow  from  this  that  they  were  not  made  before  tlie  last  or 
some  of  the  preceding  codicils  were  execnted-  Indeed,  the  fair 
inference  from  the  paper  itself  woald  seem  to  be  that  they 
were  made  before  the  second  codicil.  As  has  already  been  ob- 
served, the  clause  stricken  out  of  the  first  codicil,  before  it  was 
completed,  refers  to  the  cancelled  legacy  in  the  second  item  of 
the  original  paper,  so  that  it  may  be  fairly  inferred  that  this 
was  done  before  the  testatrix  signed  what  now  stands  as  tlie 
first  codicil ;  and  it  is  quite  probable  that  the  alterations  in  the 
ori^nal  paper  were  all  made  at  the  same  time.  Bat  however 
that  may  be,  the  presumption  is  that  she  made  them  before  she 
affixed  her  name  to  the  last  codicil.  Her  signature  to  that 
having  been  dnly  proved  shonld,  in  the  absence  of  evidence  to 
the  contrary,  be  regarded  as  her  final  act. 

Moreover,  the  probate  of  the  will  as  we  now  find  it,  was  an 
adjudication  of  its  dhe  execation,  including,  by  necessary  im- 
plication, the  republication  of  the  instrument  after  the  altera- 
tion in  question  was  made.  This  established,  ^imayot^te  at 
least,  the  validity  of  the  legacy;  and  certainly,  in  the  absence 
of  proof  that  the  alteration  was  made  after  the  last  codicil,  the 
legacy  shonld  have  been  admitted.  The  item  containing  it  was 
not  stricken  out  or  obliterated.  A  single  word  was  erased  and 
another  substituted  by  the  testatrix,  and  the  item  as  thoa 
altered  was  adjudged  to  be  a  constituent  part  of  her  will.  The 
dauses  that  were  erased,  and  thus  practically  cancelled  or 
stricken  out  of  the  will,  were  to  be  regarded  in  a  very  different 
light.  They  formed  no  part  of  the  testamentary  paper  as  pro- 
bated, and  were  to  be  treated  as  though  they  had  never  been 
there.  In  the  distribution  of  the  estate,  the  will  was  before 
the  coort  for  construction,  and  as  a  guide  in  determining  who 
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were  entitled  to  participate  in  the  fand ;  1)Dt  tbe  qnestioQ  of 
its  dne  execatioa,  in  whole  or  in  part,  did  not  properly  ariBe  in 
that  proceeding.  That  matter  bad  been  adjudicated,  and  no 
appeal  had  been  taken.  We  are  of  opinion,  Ibat  the  lega'^'  of 
$300  in  qaeetion,  shonld  have  been  admitted  to  participation 
in  the  distribatton. 

Decree  reversed  and  record  remitted,  with  instructions  to 
distribute  the  fand  in  accordance  with  the  foregoing  opinion. 
The  costs  of  this  appeal  to  be  paid  ont  of  tlie  fund  for  dia- 
tribation. 


Sm  Prear  v.  WUliimw,  1  Am.  Prob.  R  SS. 


Samuel  vs.  Estatb  of  Thomas. 

[51  WiKCOnria,  649.] 

What  fdhebal  ezpesses  orabqbablb. 

OdI;  nch  neceswry  expriiBeB  for  tbe  fnntral  of  ■  deceaasd  person,  aiid  ths  eira 
of  his  estkte,  u  caonot  |>ropsr1y  be  postponed  ddlII  an  adiniDltLmtor  dbil]  b« 
appointed,  are  cbargrable  BgainsltbB  eBtate. 

In  this  caae,  no  adutlnUtrfltor  haTin^  be«n  appalnleil  until  fire  or  siz  montha 
after  the  death  of  '1'.,  the  plaindff,  hie  sigter.  expended  orer  (itOO  for  a  tomb- 
■tone  and  carblng  for  his  grave,  and  for  iDPioorial  cards.  The  adminiitrator 
hnving  dci^lined  to  repej  three  amne  withuut  an  order  of  the  conrt:  £M1,  that 
each  order  was  properlj  rernied. 

ThK  fact  thai  the  deceaard  wns  nniler  legal  gnardiannlilp  as  an  inesDa  pirsog,  and 
that  after  his  death  the  guardian  approTed  the  ezpeaditorea,  due*  not  affect  the 

Appeal  from  the  Circuit  Court  for  Itacine  conntj. 
Mrs.  Samuel  presented  to  the  cuant;  court  of  said  county  a 
petition  that  she  be  allowed,  oat  of  the  estate  above  namedi 
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certain  mooey  expen<led  by  her  for  tbd' jjurpoees  and  nnder 
the  circnmBtanceB  hereinafter  mentioned.'/  7)if  material  facta 
alleged  in  the  petition  are  as  follows:  Iri  Be^Hmber,  1875, 
the  deceased,  John  Thomas,  was  daly  adjodged.-to'-be  insane, 
and  William  W.  Yaoglin  was  duly  appointed  gnat^yaa . of  his 
person  and  estate,  and  thereafter  acted  as  such  guardiBa*._  /Prior 
to  his  becoming  insane,  the  relations  between  the  deceased.^md 
Mrs.  Samuel  (who  was  his  Bister)  had  for  many  years  been'mo^'-, 
intimate,  and  he  was  accnstomed  "  to  counsel  with  her  and  f»-'. 
rely  upon  her  for  advice,  for  comfort  in  sickness,  and  for  aid '  • 
and  assistance  in  all  positions  in  which  he  might  be  placed." 
Knowing  these  relations,  the  gnardian  availed  himself  largely 
of  the  aid  of  Mra.  Samuel  in  the  care  of  the  deceased,  and  in 
looking  after  his  personal  welfare.  John  Thomas  died  intes- 
tate in  September,  1878,  leaving  surviving  him,  besides  Mrs. 
Samael,  a  brother-and  another  sister,  who  are  his  only  heirs-st- 
law.  He  left  an  estate  valued  at  about  911,04)0.  In  March, 
1679,  letters  of  administration  on  said  estate  were  duly  issued 
to  one  Sichard  P.  Howell,  who  immediately  qualified  and  en- 
tered upon  the  discharge  of  his  duties  as  administrator.  Inter- 
mediate the  death  of  the  intestate  and  the  appointment  of  an 
administrator  of  his  estate,  Mrs.  Samael  (at  whose  house  he 
died,  and  who  had  provided  for  and  paid  his  other  burial  ex- 
penses, about  which  there  is  no  controversy)  procured  a  tomb- 
stone and,  curbing  for  his  grave,  and  paid  therefor  $500.  This 
was  in  January,  1879.  She  previously  paid  for  photographs  of 
her  brother,  for  memorial  cards,  and  "  for  publication  of  pro- 
bate notice,"  $14  75.  She  incurred  and  paid  these  expenses 
with  the  knowledge  and  approval  of  Mr.  Yaogbn,  and  under 
his  promise  that  the  amount  thereof  should  be  repaid  to  her 
oat  of  the  estate  of  her  brother.  The  administrator,  when  in- 
formed of  the  facts,  approved  the  expenditures,  but  has  since 
refused  and  now  refuses  to  repay  the  same  to  Mrs.  Samuel  un- 
less the  court  orders  him  to  do  so. 

The  administrator's  demurrer  to  the  petition  (as  not  stating 
facts  entitling  the  petitioner  to  the  relief  asked,  and  for  lack 
of  jnrisdiction  in  the  court  to  adjudicate  upon  the  alleged 
oaose  of  action)  was  sustained;  and  this  decision  was  affirmed. 
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on  appeal,  by  the-Qifeuit  Oourt^    From  the  order  of  the  Cir- 
cnit  Conrt  Hnv'-0fti°uel  appealed  to  this  court. 

Benrij'X'  "FvUer  and  TTw,  P.  Lynde^  ior  the  appellant. 

^M'di  Dodge,  for  the  respondent. 

-.;-.  .'Xyoh,  J.  It  may  be  conceded  that  the  tombstone  and  curb- 
•-I'lng  which  the  appellant  procured  for  the  grave  of  her  deceased 
brother  were  appropriate  to  his  estate  and  condition  in  life ; 
that  the  expenditures  therefor  may  be  regarded  as  burial  ex- 
penses ;  and  that,  had  the  administrator  made  such  expendi- 
tures, the  court  might,  in  its  discretion,  have  allowed  the 
amount  thereof  against  the  estate.  But  it  does  not  necessarily 
follow  from  these  propositions,  that  the  claim  of  the  appellant 
is  valid  and  enforceable  against  the  estate  of  the  intestate.  The 
question  to  be  determined  is,  What  expenses  incurred  interme- 
diate the  death  of  an  intestate  and  the  granting  of  letters  of 
administration  are  legally  chargeable  to  the  estate  t  The  an- 
swer is,  we  think,  that  only  euch  necessary  expenditnres  as 
from  the  nature  of  the  circumstanceB  cannot  properly  be  post- 
poned until  an  administrator  shall  be  appointed,  are  bo  chatge- 
ttble.  This  mle  will,  of  course,  entitle  an  heir,  a  legatee,  widow, 
or  guardian,  or  even  a  stranger,  who  has  paid  reasonable  burial 
expenses,  necessarily  incurred  before  administration  could  be 
granted,  to  be  reimbursed  from  the  estate.  But,  as  we  under- 
stand the  law,  the  rule  goes  no  further.  Every  expenditure 
which  can  decently  and  reasonably  be  postponed  until  an  ad- 
ministrator is  appointed,  should  be  so  postponed,  and  one  who, 
before  such  a|ipointmcnt,  voluntarily  incurs  an  expense  for 
which  there  is  no  immediate  necessity,  does  so  in  his  own 
wrong,  and  cannot  compel  the  administrator,  when  appointed, 
to  reimbnrse  him. 

The  common  law  imposed  severe  liabilities  upon  one  who, 
without  authority,  assumed  to  act  as  an  executor.  It  always 
has  been  the  policy  of  the  law  to  prevent  any  unauthorized 
and  nnnecessary  interference  with  the  estates  of  deceased  per- 
sons, and  to  confide  the  settlement  of  such  estates  to  the  le- 
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gaily  appointed  and  qualified  executors  or  adininistratore,  act- 
ing nnder  the  Bcrntiny  and  control  of  the  proper  courts.  Cer- 
tainly, there  was  no  necessity  for  Mrs.  Samuel  to  expend 
$600  upon  her  hrother's  grave  before  letters  of  administration 
issaed  to  Mr.  HowelL  A  delay  of  a  few  months  would  have 
been  no  disrespect  to  the  memorj  of  the  dead,  and  could  fur- 
nisb  no  just  ground  of  comi'laint  to  his  dearest  friend  Be- 
sides, had  the  court  allowed  the  administrator  to  erect  so  ex- 
pensive a  memorial,  it  would  have  seen  to  It  that  tlie  brother 
and  the  other  sister  of  the  deceased  should  be  consulted,  and 
their  wishee  in  regard  thereto  considered.  It  does  not  appear 
that  Mrs.  Samuel  conferred  with  them  on  the  subject.  It  is 
scarcely  neceesary  to  add  that  the  action  of  Mr.  Yanghn  in  the 
matter  adds  no  weight  to  the  claim.  After  the  death  of  his 
ward,  he  was  as  powerless  as  Mrs.  Samuel  to  charge  the  estate 
with  an  expense  for  which  there'was  no  immediate  or  pressing 
necessity ;  and  had  he  incurred  the  expenditure,  he  would  have 
been  in  no  better  or  different  position.  Hence  his  advice,  or 
consent  or  promise  that  the  expense  should  be  paid  out  of  the 
estate,  does  not  bind  the  estate. 

The  same  rule  excludes  the  right  of  the  appellant  to  be 
allowed  the  cost  of  the  photograph  and  memorial  cards.  A» 
to  the  sum  paid  for  "  publication  of  probate  notice,"  there  is 
no  averment  in  the  petition  showing  the  natnre  of  the  notice, 
or  any  necessity  for  the  expenditure.  The  administrator  re- 
fused to  pay  the  claim  of  Mrs.  Samuel,  and  in  sustaining  the 
demurrer  to  the  petition  the  county  court  held  that  it  waa  not 
a  legal  charge  against  the  estate.  We  are  not  aware  of  any 
rale  of  law  which  was  violated  by  that  decision.  Neither  has 
oar  attention  been  called  to  any  case  which  holds  that  a  person 
may,  before  an  administrator  is  appointed,  voluntarily  incur 
expenses  like  those  incurred  by  the  appellant,  and  charge  the 
estate  therewith.  '  In  most  of  the  cases  cited  by  the  learned 
counsel  for  the  appellant,  the  expenditures  made  by  the  execu- 
tors or  administrators,  and  not  by  third  persotis  before  admin* 
istratioD  granted.  The  view  we  have  taken  of  the  law  of  this 
case  is  fully  saatained  in  ^oie^  v.  Buehidiiy,  71  111.  S86 ;  and 
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the  doctrine  of  other  cases  cited  on  behalf  of  the  reepondent  is 
in  the  Game  direction. 

Order  of  the  Circuit  Court  affirmed. 


Wkat  are  property  allowable  as  funeral  expenies.— Onl;  the  nee- 
eaaaiy  expenses  of  the  fiinenl  and  such  outlay  for  the  preserration  of  the 
estate  as  cannot  properly  or  prudently  be  postponed  until  an  administntor 
ia  appointed,  are  chargeable  against  the  estate.  Bappelyea  t.  Rnsaell,  1  Daly 
(N.  Y.),  214. 

Necessaries  for  family  use,  bought  a  few  hours  btfore  the  death  of  the  tes- 
tator, and  when  be  -was  in  extrtmiM,  are  recoTorable  against  the  estate.  Ster- 
ling T.  Potts,  2  South.  (N.  J.)  T^;  and  articles  purchased  at  a  store  i^Ur 
the  death  of  the  testatrix,  on  tbe  same  day  of  ber  death,  by  members  of  tbe 
family,  and  entered  in  the  pass-book  in  the  usual  way  in  which  the  teetatrix 
had  been  accustomed  to  make  ber  purchases  in  ber  lifetime,  the  articles  so 
bought  and  cliarged  being  used  at  the  funeral,  and  being  suitable  to  the  con- 
dition in  life  of  tbe  testatrix,  are  a  charge  against  the  administrator,  and 
^dgment  for  the  purchase  price  may  be  had  dt  bonit  ttttatorit.  Campfleld  t. 
my.  18  N.  J.  Law,  1». 

But,  contra,  funeral  expenses  are  in  New  York  held  to  be  .a  personal 
charge  against  the  administrator,  and  not  a  liability  of  the  estate.  Fertin  v. 
Hyrick,  41  N.  Y.  81G. 

If  funeral  expenses  are  excessive,  or  the  charges  exorbitant,  they  will  not 
be  allowed.    HcKenna's  Estate,  1  (Penn.)  Leg.  Oaz.  Rep.  12. 

The  law  implies  a.  promise  on  the  part  of  an  administrator  to  reimbune 
one  who  has  paid  the  funeral  expenses  of  the  intestate,  and,  in  the  absence 
of  proof  that  such  expenses  were  unreasonable  in  amount,  they  are  properly 
charged  in  the  administrator's  account.  Fattereon  v.  Patterson,  SB  N.  T- 
574;  Re  HUler,  4  Redf.  802. 

A  defendant  may  set  ofl  bis  claim  for  funeral  expenses  against  an  action 
by  the  ado^nistrator  for  a  debt  due  the  intestate.  Adams  t.  Butts,  16  Rck. 
S4S;  citing  Hapgood  t.  Houghton,  10  Id.  154. 

An  executor  who  has  paid  funeral  expenses  of  his  testator,  for  the  dis- 
dtarge  of  which  there  is  no  personal  estate,  is  entitled  In  equity  to  be  reim- 
bursed therefor  out  of  the  real  estate.    Clayton  t.  Someis.  S7  N.  J.  Eq.  280. 

An  executor  named  in  an  unprobated  will  is  executor  until  that  paper  is 
pronounced  invalid  by  the  coun^  court,  and  he  has  the  right  to  create  ac- 
counts for  funeral  expenses,  or  for  the  preserra^on  of  the  estate  Oilbert  *. 
Bartiett,  9  Bush  lEy.),  54 

Tbe  value  of  a  suit  of  clothes  in  which  to  bury  the  deceased  will.  In  tbe 
absence  of  testimony  showing  its  impropriety,  be  allowed  as  a  funeral  ei- 
pense.    Steger  t.  Frizzell,  2  Tenn.  Ch.  366. 

In  Louisiana,  the  amount  allowed  for  funeral  expenses  cannot,  where  the 
eatate  is  insolvent,  exceed  |200.    Buccesdpn  of  Hearing,  28  La.  Ann.  14fl. 

Where  the  widow  of  an  intestate  made  a  contract  for  a  monument  tor 
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1,  the  price  to  be  pftid  ont  of  the  eatata.  It  waa  held  not  to  be  » 
claim  eoforceftble  ag^nst  the  adminietratOT.    Foler  t.  Btufamj,  71  DUDoit,  ■ 
888;  Walkei  v.  Brown,  38  Id.  878. 
See  Shaefler  v.  Id.  ii^/ht. 


Shbrhah,  Trustee  va.  Page,  Exbodtob. 

[8S  New  Tor^  128.  ]| 

IjABILrrT  OF  EXBCDTOB  FOB  PKOPEBTT  IN   ANOTHER  JUBIBDIOTIOIT. 

Tcatatriz  died  in  this  State  owdIds  propertj  here  and  in  Michigan.  She  g»T« 
legaclea  to  individnals  in  each  State  and  appointed  two  peraoni  ft^m  each 
State  pzecntors  aa  to  the  property  wltliln  the  State  of  their  reaidenca.  Kaoh 
aet  oreieentorsgnaMed  and  took  poaieuion  of  the  aeeata  within  their  reapect- 
irejariadictionk  A<J((  Uiat  the  rxeentnre  in  tfala  State  took  no  title  to  the 
property  in  Mlehigan  and  should  not  include  the  uma  in  thur  inventory,  nor 
were  they  aeoonotable  therefor. 

Appeal  from  jadgment  of  the  General  Term  of  the  Sn- 
prerae  Court,  in  the  foarth  judicial  department,  entered  apon 
an  order  made  April  6,  1880,  affirming  a  decree  of  the  enrro- 
gate  of  the  connty  of  Wyoming  on  settlement  of  the  accounts 
of  defendant  as  executor  of  the  will  of  Sarah  E.  Little,  de- 
ceased. 

The  material  facts  are  set  forth  in  the  opinion. 

M.  L.  Comatook,  for  the  appellants. 
X.  H.  Hayward,  for  the  rcspondenta. 

Eabl,  J.  In  December,  1 872,  Sarah  E.  Little  died  in  Wyom- 
ing county,  leaving  a  last  will  and  testament  by  which  she  be- 
qneatbed  legacies  to  certain  persons  residing  in  this  State,  and 
also  to  certain  persona  residing  in  the  State  of  Michigan  and 
elsewhere;  and  she  appointed  Henry  M.  Page,  a  resident  of 
this  State,  eiecntor  for  carrying  ont  the  provisions  of  the  will 
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"  BO  far  as  they  relate  to  parties  and  property  in  this  State," 
and  Charles  W.  Grant,  of  East  Sa^naw,  and  D.  H.  Jerome,  of 
Saginaw  City,  Miobigan,  executors  "  for  everything  bo  far  as 
they  relate  to  parties  and  property  in  the  State  of  Michigan 
and  elsewhere ; "  and  she  directed  her  New  York  legatees  to  be 
first  paid.  In  the  month  of  Jannary,  1873,  the  will  was  proved 
and  admitted  to  probate  in  the  Snrrogate's  Court  of  Wyoming 
conoty,  and  letters  testamentary  thereon  were  isened  to  Page, 
and  to  no  one  else.  On  the  17th  day  of  Febmary,  thereafter, 
the  will  was  admitted  to  probate  in  the  Probate  Conrt  of  Sagi- 
naw, in  the  State  of  Michigan,  on  an  exemplified  copy  of  the 
will  and  probate  thereof  from  this  State,  and  letters  toatamen- 
tary  were  thereon  isened  to  Grant  and  Jerome. 

At  the  time  of  the  death  of  the  testatrix,  she  left  certain 
personal  property  in  this  State,  and  also  in  the  State  of  Michi- 
gan. Page  took  possession  of  the  personal  property  within 
this  State  and  filed  an  inventory  thereof,  and  Qnint  and 
Jerome  took  possession  of  the  personal  property  in  the  State 
of  Michigan,  and  no  part  of  that  property  has  since  come  into 
this  State. 

On  the  6th  of  Augost,  1877,  Page  filed  a  petition  with  the 
snrrogate  of  Wyoming  connty,  praying  for  the  final  settlement 
of  his  accounts,  and  in  the  account  rendered  by  him  he  ac- 
counted for  all  the  property  inventoried  and  which  came  into 
his  hands  as  executor;  and  the  account  showed  that  after  pay- 
ing debts,  expenses  and  other  matters,  there  remained  nothing 
in  the  hands  of  Page  for  the  payment  of  legacies,  and  the  sur- 
rogate made  a  decree  settling  the  accounts  as  presented. 

Several  of  the  New  York  legatees,  now  appellants,  ap- 
peared upon  the  accounting  and  filed  objections  to  the  acconnt, 
claiming  that  Page,  as  executor,  should  be  charged  with  the 
assets  left  by  the  testatrix  in  Michigan,  or  that  he  should  be 
required  to  commence  and  prosecute  the  necessary  legal  pro- 
ceedings in  Michigan  to  compel  the  Michigan  executore  to  pay 
and  deliver  to  him  the  Michigan  asaets,  or  so  mnch  thereof  as 
■would  be  sufficient  to  pay  the  New  York  legatees. 

It  was  admitted  upon  the  acconnting  that  the  testatrix  left 
fluffident  aasetB  in  the  State  of  Michigan  to  pay  all  the  debts 
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of  the  t«etatrix  in  that  State,  and  to  pay  the  legatees  reeiding 
ia  this  State ;  that  Page  had  applied  to  the  Michigan  eseontore 
to  snrreDder  to  hitn  Bome  of  the  Michigan  afiBots,  bnt  they 
claimed  the  cootro]  of  those  afisets,  and  refased  to  snrrender 
the  same,  or  any  part  thereof,  to  him  ;  hnt  that  he  had  not  re- 
sorted to  any  legal  proceedings  against  them. 

The  appellantB  in  their  petition  of  appeal  allege  that  the 
decree  of  the  surrogate  was  erroneous,  in  that  it  did  not  chai^ 
Page  with  the  Michigan  assets,  or  reqaire  him  to  institnte  legal 
proceedings  against  the  Michigan  execntors  for  the  recovery  of 
such  assets. 

There  can  be  no  doubt  that  the  testatrix  had  the  right  to 
name  Pa^  executor  for  this  State,  and  Grant  and  Jerome 
execntors  for  the  State  of  Michigan  (3  Bedfield  on  Wills, 
53-72  J  Williams  on  Executors,  217;  Deapard  v.  Churchill, 
53  N.  Y.  192;  Bartnett  v.  Wandell,  60  Id.  850),  and  to 
confine  them  in  the  discharge  of  their  duties  to  the  States  for 
which  they  were  appointed.  By  virtue  of  the  will,  Page  took 
title  to  the  assets  in  this  State,  and  the  Michigan  ezecators  to 
the  assets  in  that  State.  They  have  the  Bame  right  to  possess 
and  control  the  assets  there  that  he  has  to  possess  and  control 
the  assets  here.  He  has  no  more  right  to  interfere  with  their 
poflseesion  than  they  have  with  his.  They  are  not  responsible 
for  the  New  Torb  assets,  and  he  is  not  responsible  for  the 
Michigan  assets.  The  administration  in  the  State  of  Michigan 
is  in  no  proper  sense  ancillary  or  auxiliary  to  the  administra- 
tion here.  The  executors  in  both  States  derive  their  title 
from  the  will  and  not  from  the  letters  issued  to  them.  Even 
if  they  had  all  been  joint  executors,  residing  in  this  State,  upon 
the  facts  now  appearing,  Page  could  not  have  been  charged 
with,  or  made  responsible  for  the  assets  which  came  into  the 
handa  of  Grant  and  Jerome,  and  he  conM  not  have  compelled 
the  surrender  of  each  assets  into  his  hands.  {Burt  v.  Burt,  41 
N.  T.  46 ;  Adair  v.  Brimmer,  74  Id.  589.)  He  did  not  con- 
sent, actively,  that  those  assets  should  go  into  their  hands. 
They  were  never  nnder  his  control.  He  demanded  that  they 
shonld  be  delivered  to  him.  and  failed  to  get  them.     Under 
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BDch  circumstances  there  is  do  aathoritj  for  holding  him  re- 
sponsible for  fticm. 

The  case  of  SchulUs  t.  Pidmr  (11  Wend.  363),  holds  that  an 
administrator  in  this  State  is  bonnd  to  inelnde  in  his  inrentoiy 
all  the  assets  of  his  intestate  which  came  to  his  knowledge, 
whether  situate  in  this  State  or  ont  of  it ;  and  that  he  is  bonnd 
to  take  reasonable  measures  for  the  collection  of  a  demand  due 
the  estate  he  represents  from  a  debtor  residing  out  of  the 
State.  But  that  was  a  case  where  there  was  no  administra- 
tion out  of  the  State,  and  is  not  applicable  to  a  case  where 
executors  under  the  will  had  been  named  for  the  foreign  assets. 
In  the  Matter  of  the  Estate  of  Butler  (38  N.  Y.  397),  it  was 
held  that  the  executor  of  a  deceased  resident  of  this  State,  to 
whom  letters  testamentary  here  hsve  been  issned,  can  be  re- 
quired to  include  in  bis  inrentorj  assets  belonging  to  the 
testator  which  are  situated  in  another  State.  In  that  case  it 
did  not  appear  that  any  administrator  or  executor  had  been 
appointed  in  the  foreign  State. 

It  is  impossible,  therefore,  to  hold  that  Page  should  be 
charged  with  the  Michigan  assets  which  hare  not  come  into 
bis  bands,  and  which  are  in  the  hands  of  the  verj  person  ap 
pointed  by  the  testatrix  to  take  them.  Asanming  that  the 
surrogate  had  the  power,  under  tho  provisions  of  the  Revised 
Statutes  (2  K.  S.  22U),  empowering  surrogates  to  direct  and 
control  the  conduct  of  execntors  and  administrators,  to  direct 
Fage  to  institute  legal  proceedings  for  the  recovery  of  the 
Michigan  assets,  he  was  not  bound  to  exercise  such  power.  It 
rested  in  his  discretion  whether  he  would  compel  Page,  under 
all  the  circumstances  of  this  case,  to^  institute  such  proceedings, 
and  that  discretion  is  not  subject  to  review  in  this  court. 

It  cannot  be  doubted  that  tho  New  York  legatees  can  en- 
force any  claims  they  have  upon  the  Michigan  assets  in  the 
legal  tribunals  of  that  State,  and  that  they  can  obtain  payment 
of  their  legacies  there,  or  by  compelling  a  transfer  of  sufficient 
assets  for  that  purpose  to  the  New  York  executor ;  and  if  tliej 
need,  in  the  legal  proceedings  instituted  in  Michigan,  the  nse 
of  the  name  of  the  New  York  executor,  they  can  probably 
obtain  permission  to  use  it,  by  indemnifying  him  against  barm 
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from  Boch  nse.  If  lie  sbonld  refuse  such  permigsioD  apon  ap- 
plication and  indemnitj,  the  sDrrogate  coald  probablj  compel 
it. 

It  follows  from  these  views  that  the  judgmeDt  should  be 
sffinned. 

Alt  concur. 

Jodgnaent  affirmed. 


See  Price  t.  Hue,  1  Am.  Prob.  K  TS. 


BOWKEB,  TbUBTEB  VS.  PiBBOB. 

(130  MM«MhiuQttg,  262.] 

Effect  of  aobekmextt  ab  to  tbustkes'  ooupesbation. — 

iNVESTMltNTS   IN   STOCK. 

An  •greemeDt  maile  by  a  tnutve  idth  his  ealui  qnt  tmti,  in  regard  to  the  unaunt 
of  compenaktion  he  shall  receive  fur  hi*  eire  iif  the  trnit  properly,  is  not  in- 
valid, if  the  ctiUui  qut  Inut  is  (ni  jurit.  and  compelent  to  act.  and  no  fraud  li 
practiced  or  undue  Bdvaataga  tatteu  ;  and  sach  agreement  ahonld  be  takec  into 
eondderation  by  the  Probate  Conrt  in  detarmiDlnf;  the  amount  the  tniatee  ia 
entitled  to  chaise. 

A  tnutee  under  a  will,  wbo,  in  good  &lth  and  in  the  exercise  of  ■  gonnd  discre- 
tion, dtfcidas  to  retain  an  ioTaatment  made  by  tba  testator  in  stock  of  a  railroad 
corpomtion,  when  it  is  gradually  falUnj^  in  Talue  In  the  market,  la  nut  mpou' 
rible  for  the  depreciation,  althoogh  the  stock  become*  warthleu.  ' 

Appkai.  from  a  decree  of  the  Probste  Court,  allowing  the 
third  account  of  tlie  appellee,  ae  trustee  of  certain  property 
given  by  the  will  of  Daniel  Stoddurd  for  the  benetit  of  the 
daughters  of  the  testator.  Hearing  before  Colt,  J.,  who  was 
of  opinion  that  the  decree  should  be  affirmed,  but,  at  the  re- 
quest of  the  appellaote,  reported  the  case  for  the  consideration 
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of  the  full  court ;  aach  decree  to  be  entered  as  law  and  justice 
migbt  reqnire.    The  facts  appear  in  the  opinion. 

A.  C.  OoodeU,  Jr.,  for  the  appellants. 

C.  SffwaU,  for  the  appellee. 

MoKTOH,  J.  One  of  the  appellante,  Martha  A.  Pierce,  filed 
as  one  of  her  reasooa  of  appeal  that  the  amonnts  chai^^  by 
the  trustee  for  his  compenaatioQ  are  excessiTe.  It  appeared 
at  the  hearing  that  the  appellant  and  her  sister  Elizabeth,  the 
other  cestui  que  trust,  had  great  confidence  in  the  appellee  and 
a  strong  preference  for  him  as  trustee,  and  Elizabeth  agreed, 
in  consideration  of  his  assuming  the  tmst,  that  he  should  re- 
ceire  for  his  services  three  hundred  dollars  a  year,  and  the 
appellant  ratiHed  this  agreement. 

S^eh  an  agreement  with  cestuis  que  trttat,  who  are  auijuri* 
and  competent  to  act,  is  uot  invalid,  if  made  without  frand  or 
any  undue  advantage  taken  of  them,  and  may  and  should  be 
considered  by  the  court  in  determining  the  compensation  which 
the  trustee  is  entitled  to  charge.  In  this  case  the  amounts 
charged  as  compensation  by  the  trustee  are  much  less  than  the 
agreement  contemplated ;  they  are  clearly  not  exorbitant  or  un- 
conscionable, and  we  are  of  opinion  that,  nnder  these  circnm- 
stancea,  the  appellant  cannot  object  to  them  and  that  they  fhould 
be  allowed.  We  need  not,  therefore,  consider  whether,  nnder 
the  Statute  of  1877,  c.  199,  §  S,  the  appellant  can  be  permitted 
to  re-open  the  former  accounts  of  the  tmstee,  to  any,  and  if  any, 
to  what  extent. 

The  other  reason  of  appeal  filed  by  all  of  the  appellants 
raises  the  question  whether  the  tmstee  should  be  charged  with 
the  depreciation  in  valae  of  twenty-nine  ahares  of  the  capital 
stock  of  the  Eastern  Railroad  Company,  which  at  the  time  of 
his  appointment  was  a  part  of  the  trust  estate.  In  the  leading 
case  of  Harvard  College  v.  Amory,  9  Pick.  446,  the  rnle  in 
this  commonwealth  was  held  to  be  that  "all  that  can  be  re- 
quired of  a  trustee  to  invest  is,  that  he  shall  eondact  himself 
faithfully  and  exercise  a  eonnd  discretion.    He  is  to  observe 
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how  men  of  pradence,  discretion  and  intelligence  manage  their 
own  a&irs,  not  in  r^ard  to  speculation,  but  in  regard  to  the 
permanent  disposition  of  their  funds,  considering  the  probahle 
income,  as  well  as  the  probable  safety  of  the  capital  to  be  in- 
vested," This  rale  has  lieen  re-affirined  bj  namerons  decisions 
since.     Brovm  v.  French,  125  Mass.  410,  and  casea  cited. 

Id  the  case  before  ns,  it  appeared  that  the  shares  of  tlie 
Extern  Railroad  Company  were  pnrchased  by  the  testator  be- 
fore Ms  death,  and  when  they  came  into  the  hands  of  tlie 
trustee  were  appraised  at  par.  The  railroad  company  met  with 
revenes  bo  that  it  paid  no  dividends  after  Jnly,  1873,  and  the 
valae  of  its  stock  gradoally  decreased  until  it  became  nearly 
worthless,  and  the  appellant  Martha  A.  Pierce  and  her  hns- 
band,  before  and  after  September,  1874,  requested  the  trustee 
to  sell  the  stock  and  to  convert  the  same  into  more  profitable 
Becnrities,  but  he  declined  to  do  so,  upon  the  ground  that  in 
his  judgment  it  would  be  a  great  sacritice  to  sell  at  tbat  time. 

In  determining  whether  ho  would  sell  this  stock,  all  that 
was  reqaired  of  the  trustee  was  that  he  ahoald  act  with  good 
faith  and  in  the  exercise  of  a  sound  discretion.  It  is  not  con- 
tended by  the  appellants  that  he  acted  in  bad  faith.  It  seems 
to  ns  from  the  evidence  reported  that  he  acted  throughout 
with  an  anxious  desire  to  do  what  was  for  the  best  interests  of 
the  cestuit  que  trust.  He  was  placed  in  unexpected  and  em- 
barrasBing  cireumstancen.  The  railroad  company,  which  had 
been  considered  strong  and  safe,  met  with  reverses,  became 
embarrassed,  and  its  stock  was  gradually  falling  in  the  market. 
It  appeared  in  evidence  that  he  made  inquiries  and  investiga- 
tions, and  was  informed  that  the  directors  had  made  a  state- 
ment that  the  road  was  in  good  order  and  that  they  saw  no  rea- 
son why  a  dividend  could  not  bo  paid  in  January,  1876,  and 
was  also  informed  that  one  of  the  directors,  and  tlie  treasurer, 
had  advised  their  friends  to  buy  the  stock,  and  had  said  it  was 
a  good  investment  at  sixty  dollars  per  share.  We  can  now  see 
that  it  would  liave  been  wiser  to  sell  the  stock.  But  in  judg- 
ing his  acts  we  should  put  ourselves  in  his  position  at  the  time. 
He  was  considering  the  qnestion,  not  whether  he  should  invest 
in  this  stock,  but  whether  he  should  sell  the  stock  bought  by 
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the  testator,  tipoD  a  falling  market.  The  evidence  sbowa  that 
he  in  good  faith  made  inTestigations,  songlit  information  from 
irnstworthj'  sonrceB,  and  acted  upon  sncli  information  accord- 
ing to  bis  best  judgment.  We  are  of  opinion  that  the  presid- 
ing jnetice  who  heard  the  case  rightly  found  tliat,  under  the 
circnmstaocee,  the  tmatee  acted  in  good  faith  and  with  the 
sound  discretion  which  the  law  required  of  him. 


On  the  dntf  of  tnuteea  to  make  liiTeatmeiitB,  and  what  securl^  ilionld 
be  taken,  eee  Oilbert  T.  Wdsch,  iTi)Va,  and  cases  in  note;  Bpaulding  t. Wskt- 
field's  Estste,  atOe,  p.  14;  Onnkton  v.  Olcott.  irtf^s  Ward  ▼.  Eildien.  1 
Am.  Piob.  R  S6S;  Tnnip  t.  Rice,  1  Id  18. 


BAlNBBIDOB'a   APPEAIi. 

[S7  PcniL  St.  i%X] 

DiSCBEnON   OF    EZBCDTOB  IK   EBBOTINO  MOHUMBHT. 

A  te«t*tor  drreotfd  bit  uccutor  to  i^ll  all  his  property  and  to  pay  tbeintnart 
thrreor  to  hla  mother  daring  her  life;  sRer  her  dcsth  hebi'qiieathml  ocrtaio 
le^dss,  and  all  the  reaidae  of  Ills  property  he  directed  bis  ezpcator  "  to  ap- 
piopriste  and  use  for  and  in  the  erection  and  coaetriictiOD  uf  n  suitable  Rioan- 
ment  at  my  urave,  ■□oli  an  the  amocnt  of  fanda  ia  hUhandiwill  warrant.' 
Hrld,  that  tf^tator's  mnthir  haring  died  and  his  legad<v  being  paid,  liis  em- 
Dtor  bad  a  right  to  apply  all  or  any  part  of  the  ttiiUltiir's  ealate  remaininz  in 
hia  handa,  tvJiich  he  Bav  proper,  to  the  enictiun  of  a  monument  at  the  graTC 

.Appeal  from  tlie  Orphans  Court  of  Montgomery  countf. 

This  was  an  appeal  by  Henry  Bainbridge  from  the  decree 
of  the  said  court  making  distribution  of  the  estate  of  William 
M.  Bniubridge,  deceased.  The  facts  of  the  case  were  as  fol- 
lows :  William  M.  Bainbridge,  an  unmarried  man,  died  at  bit 
residence,  io  Norristown,  Montgomery  county,  June  llUii 
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1869,  leaving  to  emriTe  him  three  brothers  (of  whom  the  ap- 
peUaot  13  one)  and  three  eistere,  havjog  made  his  last  will, 
dated  June  let,  1869,  wherein  he  directed  that  all  his  estate, 
real  and  personal,  shoold  be  sold  b;  bis  execatoi,  the  interest 
of  the  proceeds  to  be  paid  half  yearly  to  his  mother  during  her 
life,  and  after  her  death  he  directed  as  follows,  viz. ; 

"  I  give  and  beqneath  to  Norristown  Encampment  TSo. 
37,  of  the  Independent  Order  of  Odd  Fellows,  the  snm  of  one 
hundred  dollars. 

"  I  give  and  beqneath  to  Onrtis  Lodge  No.  239,  of  the  In- 
dependent Order  of  Odd  Fellows,  the  snm  of  one  hundred 
doUars. 

"  I  give  and  beqneath  to  my  nephew,  William  Tnstin,  the 
snm  of  twenty-five  dollars. 

"  I  give  and  beqneath  to  my  nephew,  William  Fulmer,  the 
snm  of  twenty-five  dollars. 

"And  all  the  rest,  residne  and  remainder  of  my  estate,  after 
the  decease  of  my  said  mother,  and  the  payment  of  said  be- 
qnests,  I  direct  my  said  executor  to  appropriate  and  nse  for  and 
in  the  erection  and  construction  of  a  suitable  monument  at  my 
grave,  soch  as  the  amount  of  funds  in  his  hands  will  warrant. 

"  I  wish  and  desire  to  be  bnried  in  Montgomery  Cemetery, 
and  that  Onrtis  Lodge,  of  the  Independent  Order  of  Odd  Fel- 
lows, shall  have  the  charge  and  management  of  my  funeral,  and 
have  my  remains  interred  in  their  burial  lot,  or  in  some  burial 
lot,  to  be  purchased  near  thereto. 

"  I  hereby  nominate,  constitute  and  appoint  my  friend, 
George  W.  Cblhoun,  of  Norristown,  to  be  executor  of  this,  my 
last  will  and  testament. 

"  In  witnras  whereof,"  &e. 

The  testator's  mother  died  in  April,  1880,  and  shortly  after- 
wards the  testator's  execator  filed  his  account,  showing  a  bal- 
ance for  distribution  of  $1,118  48.  The  only  disputed  ques- 
tion before  the  anditor,  to  whom  the  account  was  referred,  was 
as  to  the  distribution  of  the  residue  of  the  testator's  estate  after 
payment  of  the  pecuniary  legacies. 

The  auditor  awarded  $300  to  be  a  suitable  sum  for  a  mouu- 
ment  and  decreed  distribution  of  the  balance. 
Vol.  n.— 8 
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Exceptions  to  the  aaditor'e  report  were  filed  bj  both  the 
beira  and  the  execntor,  upon  the  argnment  of  which  a  draft  of 
a  monnment  aa  proposed  by  the  execator,  the  coet  of  which 
was  estimated  at  $715,  was  saboiitted  to  the  court  and  attached 
to  the  report. 

The  court  awarded  the  anm  of  $715  to  the  executor  for  the 
erection  of  the  monument. 

Henry  Bainbridge,  one  of  the  brothers  of  the  teatator,  took 
this  appeal,  asdgning  for  error  tho  interpretation  by  the  court 
of  the  will  of  the  testator,  and  Che  decree  of  $715  to  the  exec- 
utor for  monumental  porposes. 

George  W.  Sogers,  for  the  appellant. 

Theod&re  W.  Bean,  for  the  appellee. 

Meeodb,  J.  This  contention  arises  nnder  the  will  of  one 
who  died  unmarried  and  without  iesne.  He  appears  to  have 
thought  he  had  a  right  to  make  such  a  disposition  of  his  estate 
as  he  saw  proper,  provided  he  did  not  violate  any  principle  of 
public  policy,  religion,  or  morality,  nor  infringe  on  any  statute. 
Whether  he  knew  BlackBtone  had  defined  a  will  to  be  "  the 
legal  declaration  of  a  man's  intention  which  he  wills  to  be  per- 
formed after  his  death,"  we  are  not  informed.  Nevertheless 
he  did  execnte  a  last  will  and  testament,  in  due  form  of  lav. 
After  the  payment  of  his  debts  and  funeral  expenses,  he  directed 
that  all  his  estate  be  converted  into  money,  and  invested  in 
good  first  mortgage  security,  t^e  interest  thereof  to  be  paid 
half  yearly  to  his  mother  during  her  natural  hie.  After  her 
death  he  bequeathed  one  hundred  dollars  to  Norriqtown  En- 
campment No.  37,  of  the  Independent  Order  of  Odd  Fellows, 
and  a  like  sum  to  Curtis  Lodge  No.  23d,  of  the  same  order. 
Also  the  sum  of  twenty-five  dollars  to  each  of  two  of  his 
nephews  named.  Then  "all  the  rest,  residue,  and  remainder 
of  my  estate,  after  the  decease  of  my  said  mother,  and  the  pay- 
ment of  said  bequests,  I  direct  my  said  executor  to  appropriate 
and  use  for  and  in  the  erection  and  construction  of  a  suitable 
monument  at  my  grave,  such  ae  the  amount  of  funds  in  his 
hands  will  warrant." 
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Id  the  exercise  of  this  power,  the  execator  selected  a  mona- 
ment  which  cost  seven  hundred  and  fifteen  dollars,  being 
abont  ninety  dollars  lees  than  the  reeidiiary  estate.  The  court 
enstained  him  in  so  doing.  IliiB  presents  the  ground  of  com- 
plaint. It  la  contended  the  language  of  the  wiU  does  not  justi- 
fy the  expenditure  of  so  large  a  snni.  It  is  claimed  to  he  more 
than  "  the  amonnt  of  funds  in  bis  hands  will  warrant."  This  is 
an  attempt  to  give  nndne  weight  to  that  clause  and  make  it 
paramount  to  the  previous  clanee  appropriating  the  whole 
fnnd.  It  shonld  be  oonBtmed  in  connection  with,  and  snbor- 
dinate  to,  the  former  clause.  He  had  therein  directed  his  ex- 
ecutor to  appropriate  and  use  "  all  the  rest,  residue  and  re- 
mainder "  of  his  estate  for  the  purpose  named.  The  whole 
fund  was  "  in  his  hands  "  for  that  purpose.  The  last  clause  was 
oot  intended  to  take  from  him  the  right  to  so  use  the  whole 
fund.  The  word  "Buitable"  manifestly  related  to  the  form 
and  style  of  the  monument,  which  was  left  to  the  discretion  of 
the  executor,  with  the  cautionary  direction  to  have  dne  regard 
to  the  amonnt  of  the  funds.  There  is  absolutely  nothing 
indicating  he  may  not  use  the  whole  fnnd.  There  is  no 
devise  over  of  any  part  thereof.  The  reason  therefor  evident- 
ly is  that  he  expected  all  of  it  would  be  expended  for  the  spe- 
cific purpose  named.  Why  then  shall  not  due  effect  be  given 
to  an  intention  so  clearly  expreraedf  May  not  the  testator 
have  said  to  the  appellant  as  the  good  man  of  the  honse  said 
to  the  laborer,  "is  it  not  lawful  for  me  to  do  what  I  will  with 
mine  own}" 

We  will  not  consider  the  wisdom  or  the  folly  of  this  dispo- 
sition. .He  had  a  right  to  make  it.  He  did  nu^e  it,  according 
to  the  forms  of  law.  He  gave  the  fnnd  and  clearly  expressed 
his  intention  aa  to  its  use.  We  see  no  cause  to  set  at  naught 
his  will  or  to  impair  its  force.  The  executor  made  his  election 
under  it.  The  court  confirmed  his  action.  The  appellant  has 
□0  just  ground  of  complaint. 

Decree  affirmed,  and  appeal  dismissed,  at  the  costs  of  the 
appellant. 

Sh&kswood,  C.  J.,  dissented. 
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Ahdebson  va.  Irwik. 

[101  mintdq  411.] 
EyiDENOE   BSaniBrEB  TO   BBTABLIBH   WILL   DE8TB0TXD. 

Where  a  vill  ii  dwtrojed  with  the  connlviuice  of  wme  of  the  heln,  ma  innoeent 
party  in  eatablishtDg  the  uma  is  not  required  to  prove  the  exact  laugnage  in 
which  it  vaa  vrittsD,  but  may  ahow  in  gcDeral  temu  the  diapodtion  made  h; 
(be  teatatoT  of  bis  property — that  it  piirport«d  to  be  bis  will  and  waa  dnlj 
attested. 

^.  Q.  Cochr^,  and  J.  V.  Allen,  for  the  pkintifis  in  error. 

BagU  (6  Finch,  for  the  defendante  in  error. 

MuLKET,  J.  Joseph  ADderson  died  on  tlie  38th  of  May, 
1879,  leaving  Fate;  Anderson,  hia  widow,  since  deceased,  and 
William,  John,  Thomas,  Joseph,  and  George  Anderson,  and 
Bebecca  J.  Irwin,  bia  children,  and  WiUiam  F.  McKee,  a  grand- 
son, his  onlj  heirs  at  law.  At  the  time  of  his  death  he  left  an 
instrument  purporting  to  be  hia  last  will  and  testament.  It 
was  found  among  his  effects,  sealed  np  in  an  envelope,  indorsed 
"  Joseph  Anderson's  Will."  A  short  time  after  his  death  a 
meeting  was  appointed  at  William's  for  opening  and  examining 
the  will,  to  which  all  the  heirs  were  invited  but  the  daughter 
and  grandson.  William,  John  and  Thomas  were  present  at  the 
meeting.  None  of  the  other  heirs  attended.  The  instrument 
was  opened  and  read  bj  Bobert  Walker,  who  was  subsequeatl; 
appointed  administrator  of  the  estate,  in  the  presence  and  hear- 
ing of  the  widow  and  three  attending  heirs.  It  purported  to 
be  the  will  of  the  deceased,  and  was  witnessed  by  Qeoige  S. 
Eamse;  and  S.  6.  Clark.  By  die  provisions  of  the  will  the 
testator  gave  his  entire  estate  to  his  wife  for  life,  and  divided 
the  remainder,  after  charging  John  with  $476,  with  interest  at 
ten  per  cent,  per  anunm  from  1866,  and  William  with  $400, 
with  like  interest  from  1866,  equally  among  the  heirs.  This 
meeting  occurred  on  the  6th  of  June,  1879.  At  the  concluaioD 
of  it,  Thomas,  who  was  named  as  executor,  took  possession  of 
the  will  and  kept  it  tiU  the  13th,  when  he  returned  it  to  WO- 
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liam.  On  the  32d  of  the  saEue  moDtb,  Thomas  vent  to  see  his 
mother,  then  at  William's,  and  told  her  he  could  not  probate 
the  will  on  account  of  ill  health,  when  she  informed  him  she 
intended  to  bum  it.  He  thereupon  told  her  if  she  was  deter- 
mined to  bnm  it,  to  call  Bome  one  besides  the  family.  She 
then  started  off  towards  the  fire,  and  afterwards  told  him  she 
had  bnmed  it.  Under  this  state  of  facts  the  danghter,  Mrs. 
Irwin,  filed  the  present  bill,  by  which  she  seeks  to  establish 
the  ioBtrament  in  question  as  the  will  of  her  father,  and  to 
hare  the  estate  of  the  testator  distributed  according  to  its 
prOTisions. 

The  Circuit  Court  of  Clay  county  found  the  equities  with 
the  complainant,  and  entered  a  decree  in  conformity  with  the 
prayer  of  the  bill.  From  that  decree  lliomae,  John  and  Wil- 
liam alone  appealed  to  the  Appellate  Court  for  the  Fourth  Dis- 
trict, where  said  decree  was  affirmed,  and  we  are  now  asked  to 
review  the  judgment  of  that  court. 

The  objection  urged  to  the  decree  in  this  case  is,  that  the 
eTidence  fails  to  show  that  the  alleged  will  was  in  fact  the  will 
of  the  testator,  or  that  it  was  executed  in  conformity  with  the 
statute,  and  also  that  the  contents  of  the  will  are  not  suffi- 
ciently proven.  The  law  is  intended  to  be  practical  in  its  ap- 
plication  to  the  varied  transactions  and  circumstancee  which 
go  to  make  up  the  a&irs  of  life,  and  which  are  constantly  giv- 
ing rise  to  legal  controversies  that  have  to  be  settled  in  courts 
«f  justice.  Indeed,  most  of  the  rules  of  evidence  have  been 
established  with  direct  reference  to  this  principle.  Thus,  it  is 
a  familiar  rule  that  no  evidence  will  be  received  of  a  fact 
which,  from  its  very  nature,  shows  there  is  better  evidence  of 
fluch  fact,  without  first  satisfactorily  accounting  for  the  absence 
of  the  higher  order  of  evidence, — or,  more  briefly,  the  law  re- 
quires in  proof  of  a  fact  the  best  attainable  evidence.  The 
counterpart  of  this  rule  is,  the  law  is  always  satisfied  where  the 
fact  sought  to  be  established  has  been  proven  by  the  best  evi- 
dence of  which,  in  its  nature,  it  is  susceptible.  The  latter  rule 
we  regard  as  important  in  its  application  to  the  circumstances 
of  this  case.  The  iDstrnment  in  controversy  having  been  de- 
stroyed without  the  fault  of  the  defendant  in  error,  and  with 
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the  connivance  of  a  part,  if  not  all,  of  plaintiffs  in  error  who 
interposed  any  defense  in  the  conrt  below,  and  there  not  ap- 
pearing to  be  an;  copy  of  it  in  existence,  it  wonld  be  equirar 
lent  to  denying  the  complainant  relief  altogether  to  require  her 
to  prove  the  very  tenne  in  which  it  was  conceived.  All  that 
conld  reasonably  be  required  of  her  nnder  auch  circnmstances, 
wonld  be  to  show  in  general  terms  the  disposition  which  the 
testator  made  of  his  property  by  the  instrument, — that  it  pni^ 
ported  to  be  his  will,  and  was  duly  attested  by  the  reqaisite 
number  of  witnesses.    This  was  all  fully  and  clearly  shown. 

It  is  worthy  of  note  that  the  bill  is  confessed  as  to  all  of  the 
defendants  who  were  not  present  at  the  meeting  at  William's, 
when  the  will  was  read  by  Walier,  and  that  of  those  present 
at  that  meeting,  Thomas,  John  and  William  alone  appealed  to 
the  Appellate  Conrf,  and  are  the  only  ones  prosecuting  this 
writ  of  error.  It  is  only  necessary,  therefore,  to  consider  this 
case  in  its  relation  to  them.  Yiewing  it  thus,  it  is  difiBcalt,  in 
the  light  of  all  the  circumstances  before  ns,  to  repress  the  eon- 
viction  that  if  they  did  not  actually  conspire  with  the  mother 
to  destroy  the  will,  they  at  least  connived  at  it.  Their  denial 
under  oath,  in  their  answers,  of  all  personal  knowledge  of  the 
'^11,  in  the  light  of  the  sabseqnently  admitted  fact  that  they 
were  present  and  saw  it  taken  from  the  envelope  and  heard  its 
contents  read,  is  so  manifestly  a  mere  play  upon  words  at  the 
expense  of  the  real  truth,  that  they  stand  in  anything  bnt  an 
enviable  light  before  the  court.  In  view  of  all  the  facts,  we 
think  the  maxim,  omnia  prcesiemuntiir  conira  apoUatorem  may 
properly  be  applied  to  this  case.  In  applying  this  maxim,  the 
role  seems  to  be  well  settled  that  where  one  deliberately  de- 
stroys, or  purposely  induces  another  to  destroy,  a  written  in- 
strument of  any  kind,  and  the  contents  of  such  instrument  sub- 
seqnently  become  a  matter  of  judidsl  inquiry  between  the 
spoliator  and  an  innocent  party,  the  latter  will  not  be  required 
to  make  strict  proof  of  the  contents  of  such  instmment  in 
order  to  establish  a  right  fonhded  thereon.  In  such  case  slight 
evidence  will  suffice.     Broom's  Legal  Maxims,  576. 

As  to  the  objection  there  is  no  proof  of  the  sanity  of  the 
testator,  it  is  sufficient  to  say  that  in  the  absence  of  anything 
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tending  to  show  he  was  not  of  somd  mind,  we  think,  under 
the  circomstances  of  this  case,  the  dispositions  of  the  wiH  itself 
afford  BDffident  evidence  of  the  testator's  sanity. 

Upon  the  whole,  we  are  fallj  satisfied  with  the  decree  in 
the  case,  and  the  jadg;meDt  of  the  Appellate  Conrt  will  there- 
fore be  affirmed. 

Judgment  affirmed. 


As  to  proof  of  toat  and  spoliated  vWa,  see  Foster's  Appeal,  1  Am.  Frol). 


Hahhokd  v8,  Hahuond. 

[SS  Miryluid,  DTE,} 

BeQDBBT    OIT    OONDinoiT    6DB8EQIJBNT. — ExTBINSIO    UVIUKNOS. — 
FbOH  what  DATS  WILL  SPEAKS. 

T««UtoT  beqsMllted  ■  inm  of  money  to  his  brother  H.  "  for  that  he  the  said  H. 

■faftll  look  after  and  take  can  of  onr  beloved  brotber  B.  while  he  shall  lire,  and 

bni;  hint  at  hie  death."     R.  died  before  the  tertator.     BtM, 
That  the  beqaeit  to  H.  was  upon  oon^tion  sobeeqaent  sad  its  perfonusoee  be- 

ocmii^  itnpoesible  bj  the  act  of  God  he  took  nuooDdltionsIlf. 
Extrinric  erideDce  of  the  tacts  and  cirdunstsncee  respecting  persoas  or  proper^ 

to  which  ths  will  relates  are  admissible  to  eiplala  the  meenlog  and  appliostion 

of  teststor's  worde. 
A  will  speaks  from  the  death  of  the  teststor  aed  Dot  from  its  date  unless  by  a  fsir 

coustmctioa  Its  Isngaage  indicates  the  eoatrarj  InteatiDD. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ckarlet  MarakaU,  for  the  appellants. 

SebaaHan  Brown,  for  the  appellee. 

Bowie,  J.    The  appellants  filed  their  bill  of  complaint  in 
the  Circnit  Coart  of  Baltimore  city  against  the  appellees,  for 
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the  purpose  of  ascertaining  acd  eetablisliing  the  tros  constrno- 
tion  of  the  will  of  William  B.  Hammond,  late  of  said  city,  de- 
ceased. They  ftll^e  that  the  testator  died  on  or  abont  the 
23d  day  of  May,  1877,  leaving  a  last  will,  which  has  been  dnly 
admitted  to  probate  in  the  Orphans  Court  of  Baltimore  ci^, 
and  Charles  Lewis  Hammond  (one  of  tbe  appellees),  executor 
named  therein,  has  duly  qnalified  as  executor,  and  obtained 
letters  testamentary  thereon. 

It  is  farther  charged,  that  by  one  of  the  clanBes  of  the  will, 
tbe  testator  bequeathed  to  his  brother,  the  said  Charles  Lewis 
Hammond,  "  tbe  som  of  twenty-five  hundred  dollars,  seeored 
by  a  mortgage  from  William  Haddleson  of  Montgomery  comi- 
ty, for  that  he  the  said  C.  Lewis  Hammond,  shall  look  after 
and  take  cate  of  onr  beloved  brother  Bezin,  while  he  shall  live, 
and  bury  him  at  his  death." 

They  allege,  "  that  tbe  brother.  Bezin  mentioned  in  said 
clanee,  died  before  the  testator,  and  they  are  advised,  and  daim 
-  that  by  the  true  construction  of  the  above  recited  clause  of  said 
will,  which  was  intended  to  make  provision  for  said  Bezin,  the 
snm  of  twenty-fire  hundred  dollars  is  not  bequeathed  in  tmst 
for  said  Eezin,  but  that  it  is  a  certain  sum  left  to  the  said 
Ciiarles  Lewis  Hammond,  as  the  consideration  of  the  assump- 
tion by  him  of  the  care  of  said  Bezin  while  living,  and  burying 
him  when  dead ;  and  that  tbe  said  C.  Lewis  Hammond,  would 
net  be  entitled  to  said  legacy,  unless  he  should,  after  the  death 
of  tbe  testator  assume  said  duties,  and  in  case  he  should  accept 
said  legacy,  his  obligation  to  perform  said  offices  in  favor  of 
said  Bezin,  would  be  entirely  independent  of  the  amount  of 
said  bequest,  and  would  be  co-extensive  with  the  life  of  said 
Bezin,  without  reference  to  tbe  amount  that  might  have  to  be 
expended  in  discharging  said  offices." 

The  complainants  claim,  therefore,  that  by  the  death  of 
said  Bezin,  before  the  testator,  the  said  C.  Lewis  Hammond 
was  prevented  from  performing  the  condition  on  which  he  was 
to  have  said  legacy,  and  is  no  more  entitled  to  the  same  than 
he  would  have  been  had  eaid  Bezin  survived  tbe  testator,  and 
the  said  C,  Lewis  Hammond  refused  to  assume  the  perform- 
ance of  the  duties  towards  said  Bezin,  mentioned  in  eaid  will. 
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It  IB  farther  chai^d  that  Charlee  Lewis  Hammond  has  col- 
lected the  money  mentioiied  in  said  above  cited  daose  of  the 
will,  and  refoBes  to  distribute  the  same  among  the  persons  en- 
titled thereto,  although  aU  the  debts  of  the  estate  have  been 
paid,  and  more  than  a  year  elapsed  since  the  granting  of  the 
letters  testamentarj.  That  althoogh  there  is  no  general  re- 
flidnarj  clause  in  tiie  will,  there  is  a  special  residaaiy  clanse 
which  includes  all  chotet  m  action,  and  they  are  advised  that 
by  failure  of  the  above  beqaeat,  the  said  sam  of  $3,S00  passed 
to  the  persons  named  in  said  residoarj  clanse,  viz.,  the  com- 
plainants, brothers  and  sisters  of  the  testator. 

The  bill  prays  that  the  constmction  of  the  will  set  forth 
therein,  may  be  declared  the  tme  constmctioQ,  and  the  exec- 
utor required  to  charge  himself  accordingly  with  the  (2,500 
and  interest,  and  pay  over  to  the  complainants  their  respective 
eharee.  * 

A  copy  of  the  will,  duly  authenticated,  ia  filed  with  the  bill, 
marked  Exhibit  A. 

The  answer  of  Charles  Lewis  Hammond,  in  hiB  own  right, 
and  as  executor,  was  filed,  admitting 

let.  The  execution  of  the  will,  the  death  of  William  B. 
Hammond,  the  granting  of  letters  testamentary  to  him,  the  re- 
spondent, and  the  collection  of  the  money. 

2d.  That  the  will  contains  the  clanse  specifically  set  forth 
in  the  bill  of  complaint,  but  denies  that  the  tme  intent  and 
meaniog  of  the  language  of  said  clause  is  set  forth  in  the  bill. 

Fnrther  answering,  the  respondent  says,  "that  at  the  time 
the  testator  was  preparing  to  have  said  will  written,  he  asked 
the  respondent,  for  what  sum  of  money  he  woold  agree  to  look 
after  and  take  care  of  Bezin  Hammond  as  long  as  the  said 
Bezin  should  live,  and  bury  him  at  his  death,  and  the  re- 
spondent in  answer  thereto,  and  in  the  presence  of  witneseee, 
agreed  to  perfprm  said  services  for  ench  smn  of  money  as  the 
flaid  William  B,  Hammond  would  devise^  to  the  respondent  for 
that  pnrpoee.  That  at  the  time  of  this  conversation  the  said 
!Rezin  Hammond  was  sick  and  very  feeble,  all  of  which  was 
well-known  to  the  said  William  B.  Hammond,  and  it  was  also 
known  to  said  deceased,  that  this  respondent  was  a  poor  man 
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with  a  large  family  of  yonng  childreo  upoD  hie  handB,  and  he 
knew  at  the  time  of  making  said  will,  that  the  said  Reziii  was 
at  the  hoQse  of  the  reepondent  confined  to  his  bed.  And  the 
respondent  further  says,  be  knew  of  tbe  devise  to  him  of  said 
$2,600  mentioned  in  the  bill  and  of  the  conditions  connected 
therewith,  and  that  under  and  by  virtne  of  said  devise  he 
looked  after  and  took  care  of  the  said  B«zm  Hammond  as  long 
as  he  lived,  and  bnried  him  at  his  death,  and  that  he  did 
agree  with  the  said  William  B.  Hammond  to  look  after  and 
take  care  of  the  said  Bezin,  and  bury  bim  at  bis  death  in  con- 
sideration of  said  devise,  and  if  said  devise  had  not  been  made 
be  was  not  able  to,  and  oonld  not  have  maintained  said 
Rezin." 

Tbe  reepondent  farther  contends  that  the  testator  snrvived 
the  said  Bezin,  and  although  he  was  in  possession  of  his  facnl- 
ties  and  had  ample  opportnnity  to  trevoke  said  beqnesl,  never 
did  so,  and  never  contemplated  it,  and  it  was  not  in  his  power 
to  make  a  valid  revocation  of  said  bequest. 

That  apart  from  the  agreement  aforesaid,  the  devise  took 
effect  at  the  time  of  the  execntion  of  the  will,  and  the  reepon- 
dent  was  to  receive  the  sam  of  $3,500  irrespective  of  the  time 
said  Rezin  Hammond  should  die,  provided  the  respondent 
from  the  execution  of  said  will  shonld  look  after,  take  care  of 
and  bnry  said  Bezin,  which  he  avers  be  did.  These  citations 
from  tbe  bill  and  answer  foreshadow  and  present  eobstantially 
the  conflicting  views  of  the  appellants  and  appellees,  which  are 
set  ont  more  in  detail  in  the  briefs,  and  argaments  of  the  coim- 
sel  for  the  respective  parties. 

The  appellants  contend  that  the  will  is  to  be  conetrned  as 
speaking  from  the  death  of  the  testator,  and  that  as  the  bequest 
was  given  in  consideration  that  he  should  take  care  of  Beeiu 
Hammond  and  bury  him  when  he  died,  "  it  follows,  that  on 
the  death  of  Bezin  before  the  testator,  tbe  bequest  fails." 

The  appellee's  theory  is,  that  the  will  is  to  be  taken  ss 
speaking  from  the  date  of  its  execntion,  althongb  it  does  not 
operate  until  tbe  testator's  death ;  and  if  coDStmed,  as  speak- 
ing from  the  death  of  the  testator,  then  the  condition'being  a 
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condition  aabseqiient  and  becoming  imposeible,  the  bequest 
vested  luconditionally  in  the  l^atee. 

A  commiesioa  vas  isened  and  returned,  nnder  which  the 
testimouj  of  the  dranghteman  of  the  will  and  other  witneesee 
as  to  the  declarationB  of  the  testator,  prior  to  and  at  the  time 
of  the  ezecntion  of  the  will,  were  taken. 

To  all  of  which  testimony  the  appellants  excepted,  on  the 
groand  of  irrelevancy. 

In  order  to  diecorer  the  intention  of  the  testator,  it  is  the 
dnty  of  the  court  to  put  themselves  in  the  place  of  the  testa- 
tor, and  then  see  how  the  terms  of  the  will  afEect  the  property 
or  the  sabject-matter.     1  Oreenleaf^s  Evid.  part  II,  sec.  287. 

In  the  5th  proposition  of  Tice-Ohancellor  Wigram's  rolea 
of  interpretation  •f  willa,  it  is  said  "  for  the  purpose  of  deter- 
mining the  ohject  of  the  testator's  bounty,  or  the  subject  of 
dispositioD  or  the  quantity  of  interest  intended  to  be  g^ven  by 
his  will,  a  conrt  may  inquire  into  eveiy  material  fact  relating 
to  the  person  who  claims  to  be  interested  under  the  will."  1 
Gretnleaf'a  Evid.  Id.  note  1. 

Lord  Abinger's  opinion  in  the  case  of  SiscecJts  t.  Hisoocka, 
5  M.  &  W.  363,  367,  incorporated  by  Qreenleaf  in  his  chapter 
on  the  admissibility  of  parol  evidence,  as  the  most  luminoas 
exposition  and  exhaustive  rasay  on  the  sabject,  states  that  "  all 
the  facts  and  circnmstances,  therefore,  respecting  persons  or 
property,  to  which  the  will  relates,  are  nndonbtedly  legitimate, 
and  often  necessary  evidence  to  enable  us  to  understand  the 
meaning  and  application  of  his  words."     1  Oreenleaf,  sec  2S9. 

The  same  doctrine  is  announced  by  this  conrt  in  the  case  of 
Bawman  <&  Wife  v.  I'homaa,  Ih^r,  44  Md.  43,  where  it  is 
said :  "  The  only  object  and  purpose  for  which  such  proof  can 
he  properly  admitted,  is,  not  to  show  what  the  testator  meant, 
as  diBtingniahed  from  what  bis  words  express,  but  simply  what 
ia  the  meaning  of  his  words."  See  Waletcn's  Leasee  v.  White, 
5  Md.  397.  To  the  same  effect  is  the  language  of  Shaw,  C.  J., 
in  Tucker  v.  Seaman's  Aid  Society,  7  Metealf,  205.  "Extrin- 
sic evidence  is  admissible  only  when  the  will  is  plain  and  clear 
npon  its  face,  and  becomes  doubtful  when  applied  to  the  sub- 
ject-matter."     AUen'e  Eifrs  v.  Allen,  18  Howard,  393. 
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The  doubt  in  this  case  arises  not  from  any  obacnrity  or  am- 
bignitj  on  the  face  of  the  will,  bnt  from  the  conteet  as  to  the 
rules  of  constmction  to  be  applied,  and  the  class  of  conditional 
bequests  to  which  it  belongs,  whether  precedent  or  snb- 
eeqnent. 

The  role  of  interpretation,  as  to  the  period  of  time  from 
which  the  will  speaks,  both  in  this  State  and  in  England  varied 
formerlj,  with  the  subject-matter  to  which  it  applied.  A^  to 
real  estate,  it  was  sapposed  to  speak  (or  operate)  only  on  snch 
lands,  &c.,  aa  the  testator  held  at  the  date  or  execntion  of  the 
will,  bnt  ae  to  personalty,  it  operated  npon  all  he  owned  at  the 
time  of  his  death.  Althongh,  generally,  as  testamentary  in- 
struments they  were  constrned  as  speaking  from  the  time  and 
event  hy  which  they  became  coneommated,  the  death  of  the 
testator,  there  was  no  invamble  rule,  except  as  determined  by 
the  species  of  property  bequeathed  or  devised.  Thus  Jarman, 
speaking  of  wills  generally,  says,  "  for  some  pnrposee  a  will  is 
considered  to  speak  from  its  date  or  execntion,  and  for  others 
from  the  death  of  the  testator,  the  former  being  the  period  of 
its  inception,  and  the  latter,  that  of  the  consammation  of  the 
iDStrnment."     1  Jarman,  992  (3d  Amer.  ed.), 

tn  the  sttnimary  of  his  rales  for  conBtraetion,  it  is  said, 
*'  that  a  will  speaks,  for  some  purposes,  from  the  period  of  exe- 
cntioD,  and  for  others,  from  the  death  of  the  testator;  bnt 
never  operates  until  the  latter  period."  RitU  /F,  2  Jmman, 
p.  741  in  Mar.  (3d  Amer.  ed.).  The  general  role,  however,  u 
we  have  before  intimated,  is,  *'  that  a  will  speaks  from  the  death 
of  the  testator,  and  not  from  its  date,  nnleas  its  language,  by  * 
fair  constmction,  indicates  the  contrary  intention."  Cat\fidd 
V.  Boatioick,  21  "Conn.  560 ;  Ovid  v.  Jud«(m,  21  Conn.  616. 

Adopting  the  general  mle  of  construction,  we  proceed  to 
inquire  whether  the  bequest  under  consideration  comee  within 
^e  class  of  legacies  upon  condition  precedent,  or  legacies  upon 
condition  subsequent. 

It  was  said  by  Willis,  C,  J.,  in  Aeherley  v.  Vernon,  "  that 
no  words  necessarily  made  a  condition  precedent,  but  the  same 
words  would  make  a  condition  either  precedent  or  subsequent, 
according  to  the  nature  of  the  thing  and  the  intent  of  the  yvi- 
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ti€«."  wales'  £^.  163;  OtUett  v.  Wrm/,  1  P.  Wms.  384; 
Barwy  v.  Aston,  1  Atk.  361 ;  i  Kmt  (Sth  ed.),  124,  125;  7 
C  dk  J.  340,  e2  oZ.,  cited  in  note  1 ;  1  Jar.  on  Wills,  p.  798. 
The  item  of  the  will  under  consideration  la  a  specific  beqaeat 
for  a  particular  pnrpoee  to  be  accomplished  vnfuturo,  without 
anj  diepoeition  over,  in  case  of  non-performance.  It  cloeelj 
reeembles  the  case  of  ThomMs  t.  Hoioell,  1  Salk.  170,  where 
one  devised  to  his  eldest  daughter  on  condition  that  she  should 
marry  his  nephew  on  or  before  she  attained  twenty-one  years. 
Tbe  nephew  died  young,  and  after  his  death,  the  devisee  being 
then  under  twenty-one,  married  another. 

It  was  held,  that  the  condition  was  not  broken,  its  per> 
formance  having  been  impossible  by  the  act  of  Qoi.  1  JoT' 
man,  808,  in  Mar. 

Withont  multiplying  examples,  which  are  numerous,  the 
coodition  annexed  to  this  bequest  is  both  in  the  collocation  of 
its  language  and  the  order  of  events  so  clearly  posterior  to  the 
vesting  of  the  legacy,  that  we  have  no  difficulty  in  dedariug  it 
a  condition  subsequent,  and  its  performance  impossible  by  the 
ict  of  Providence,  the  legatee  takes  unconditionally. 

Decree  affirmed,  with  costs  to  the  appellee. 


See  Mardn  v.  Mardii,  A^hiy  ArmBtrong  v.  Aimabong,  1  Am.  Frob.  R 
m ;  McNe^  ▼.  HcNedy,  1M.B8S.    ■ 
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McOabb,  Administbatob  vs.  Fowlbb,  Exbcdtob. 

[84  New  Tork,  E14.] 

DeQBKB    of    OABB    BEQniKED    OF    EZEODTOB    IN    KEEPINO    B8TATK 
BEOnBITIEB. 

An  executor  la  not  a  guarantor  of  the  safety  of  aecoritiM  in  hi*  charge  bdonginf 
to  the  estate;  h«  is  bound  slil]lilj>  to  exerdse  luch  pindence  and  diUijenea  la 
tbe  care  and  management  of  the  estate  aa  men  of  discretion  and  intelligence  In 
general  employ  la  their  own  like  aSidrB. 

An  ezeoutor  left  goremmant  bonds  in.  the  cnstody  of  testator'a  nephew,  who  hid 
been  intrusted  with  them  for  safe  keeping  by  deceased  in  his  lifetime.  No  rea- 
son for  any  anspicion  of  the  nephew's  iotegrity  or  financial  ability  wat  shown 
nntil  it  was  discovered  that  he  had  converted  them  lo  his  own  nae.  The  exeo- 
ntor  died  prior  to  the  time  of  the  oonverdou.  Held,  that  the  latter's  eatite  wm 
not  chargeable  with  tbe  loss. 

Appeal  from  jadgment  of  the  Q-eneral  Term  of  the  Sa- 
preme  Coart,  in  the  BecoQd  jadicial  department,  affirmiD)(  a 
judgment  in  faror  of  defendants,  entered  npoD  a  decision  of 
the  court,  on  trial  without  a  jury. 

The  nature  of  the  action  and  the  facts  are  eet  forth  enffi- 
cieutly  in  the  opinion. 

/.  T.  Williams,  for  appellant. 

Calvin  Fro»t,  tor  respondent. 

HiLLBB,  J.  The  plaintiff  in  this  action  Beeks  relief  against 
the  estate  of  William  Fowler,  deceased,  for  the  negligence  of 
the  testator  as  an  execntor  of  the  estate  of  Nathaniel  Fish,  de- 
ceased, in  failing  to  collect  uertain  govemmeat  bonds  belonging 
to  said  Fish's  estate.  These  bonds  were  left  and  deposited  for 
safe  keeping  by  Fish  in  his  lifetime  with  one  Odell,  his  nephew, 
who  purchased  the  bonds  for  Fish  and  was  at  the  time  a  man 
of  responsibility,  good  character  and  business  habits,  and  con- 
sidered entirely  tmatworthy.  Upon  the  death  of  Fish  in  1865, 
Fowler  qualified  as  execntor  of  his  will  and  assumed  to  act  in 
that  capacity.    His  widow,  who  was  executrix,  did  not  qualify, 
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or  renoance  doring  the  life  of  Fowler,  and  the  bonds  deposited 
■were  converted  in  1867  iato  five-twenty  bondB,  which  remaiaed 
in  the  haods  of  Odell,  he  traDsmitting  the  interest  to  Fowler, 
afi  he  had  previouBlj  dooe,  until  Fowler  died  in  October,  1871, 
leaving  a  will.  His  executors  called  upon  the  surrogate  for 
advice,  and  apon  being  informed  that  Mrs.  Sarah  Fish,  the 
widow  and  surviving  executrix  named  in  the  will  of  her  hue- 
band,  shonld  qoalify,  according  to  the  findings  of  the  jndge, 
an  oath  as  execntrix  was  prepared  and,  she  being  indisposed  at 
the  time,  was  aent  to  her  residence,  and  she  subscribed  and 
swore  to  the  same  on  the  18th  of  Jannarj,  1872,  before  a  no- 
tary, which  oath  was  filed  in  the  office  of  the  surrogate  and  a 
memorandum  of  the  same  entered  in  the  blank  book  of  oaths, 
where  it  should  have  appeared  if  it  had  been  taken  in  the  office. 
The  letters  testamentary  were  not  issued  to  Mrs.  Fish,  but  she 
acted  as  executrix  and  ezecnted  a  power  of  attorney  to  one 
John  B.  Fowler,  who  took  charge  of  the  estate,  collected  and 
paid  over  the  interest  to  her,  she  being  under  the  will  entitled 
to  the  income  during  her  life,  until  OdeU's  death  in  1875,  and 
as  residuary  legatee  to  one-half  of  the  principal.  It  then  ap- 
peared that  in  1874  the  bonds  were  hypothecated  by  Odell  as 
collateral  secnrity  for  a  loan  made  by  the  firm  of  which  he  was 
a  member,  and  the  firm,  including  Odell,  turning  out  to  be 
irresponsible,  the  bonds  were  lost  to  the  estate  of  Fish. 

It  will  be  observed  that  up  to  the  time  of  the  decease  of 
'William  Fowler,  so  far  as  the  evidence  shows,  there  was  no 
reason  to  suppose  that  the  bonds  in  question  were  unsafe,  or  in 
any  peril  of  being  lost  while  in  the  possession  of  Odell.  Nor 
do  we  think  that  there  is  any  valid  ground  foe  claiming  that 
Fowler  was  negligent,  or  failed  to  bestow  upon  the  property 
committed  to  his  charge  that  degree  of  care,  attention  and  vigi- 
lance which  was  essential  for  its  safety  and  preservation,  and 
which  he  was  bound  to  exercise  as  a  lawful  custodian  of  the 
same.  He  had  acted  the  same  as  the  testator,  Mr.  Fish,  had 
done  in  leaving  them  with  Odell,  and  as  the  proof  shows,  he 
had  also  loft  with  Odell  his  own  secnrities  of  a  like  nature. 

An  executor  or  trustee  is  not  a  guarantor  for  the  safety  of 
the  securities  which  are  committed  to  his  charge,  and  does  not 
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warrant  aach  safety  under  any  and  all  cireiimstaneee,  and 
against  all  contingencies,  accidents  or  misfortimes.  The  trne 
role  which  ehoald  gorem  his  conduct  ia,  that  he  is  boand  to 
employ  Buch  pmdence  and  such  diligence  in  the  care  and  nua- 
agement  of  the  estate  or  property  as  in  general  pmdent  men 
of  discretion  and  intelligence  employ  in  their  own  like  affain. 
{Mng  V.  TaJhot,  40  N.  T.  76.)  While  thia  rule  reqnirea  an 
executor  or  trustee  to  avoid  all  extraordinary  risks  in  the  iu- 
Tcstment  of  the  moneys  of  the  estate  and  to  keep  the  same 
safely,  it  does  not  demand  that  he  shall  be  made  liable  for  con- 
tingencies which,  under  ordinary  drcumatanceB,  could  not  have 
been  anticipated.  There  is  nothing  in  the  record  before  ns 
which  evinces  that  the  bonds  in  question  were  liable  to  be  lost 
in  Odell's  cnstody,  and,  as  the  case  stands,  that  they  were  not 
entirely  safe  up  to  the  period  of  the  death  of  William  Fowler. 
At  this  time  they  had  not  in  any  way  been  misapplied  or  im- 
properly used,  and  there  is  no  ground  for  claiming  that  Odell 
was  an  improper  person  as  a  depositary  of  the  bonds.  Both 
Fish  and  Fowler  had  no  reason  to  believe  to  the  contrary,  and 
Fowler,  as  executor,  was  only  following  the  course  parsned  by 
Fish  in  leaving  the  bonds  where  he  found  them.  He  did  tlie 
same  with  his  own  bonds,  thus  evincing  his  confidence  in  Odell 
and  his  entire  good  faith.  It  does  not  excuse  him  if  negligent 
becanse  Fish  had  acted  in  like  manner ;  but  in  view  of  the  cir- 
cumstances it  cannot,  we  think,  be  said  that  be  did  not  act  sb 
a  person  of  ordinary  prudence  and  care  would  have  done  in 
regard  to  his  own  affairs,  or  that  he  was  negligent.  If  Fowler, 
the  executor  of  Fish,  for  any  reason  had  cause  for  suspicion  or 
doubt  as  to  Odell's  integrity  or  financial  ability  to  respond  for 
any  loss  or  misappropriation,  or  if  it  had  appeared  that  Fowler 
knew  that  Odell  was  in  failing  circumstances,  a  different  qaes- 
tion  would  arise,  and  it  might  well  be  urged  that  he  had  con- 
ducted himself  without  that  caution  and  care  which  his  doty 
as  trustee  demanded  ;  but  the  facte  presented  lead  to  the  con- 
clusion that  there  was  no  jnst  ground  for  apprehension  of  loss 
in  consequence  of  Odell's  delinquency  or  want  of  responsibility 
during  Fowler's  life,  and  there  is  no  reason  to  donbt  that  the 
bonds  were  in  existence  and  entirely  safe  and  aecnre  np  to  the 
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period  of  Fowler's  death  and  for  Bome  years  sabeequent  thereto. 
Such  being  the  state  of  the  case,  the  proof  should  be  very  clear 
shoeing  neglect  on  the  part  of  Fowler  while  be  was  alire,  to 
hold  his  estate  chargeable  for  the  loBS'which  occurred  after  his 
decease.  His  executors  had  no  control  over  the  bonds,  no  aa- 
thority  to  interfere  with  the  estate  of  Fish,  and  no  right  to  the 
custody  of  or  to  receive  or  take  cliarge  of  the  bonds  in  any 
form.  (2  K.  S.  448,  §  11 ;  Shooh  v.  Shook,  19  Barb.  658.)  By 
Fowler's  death  they  had  passed  from  him  as  exeontor  Into  the 
hands  of  Mrs.  Fish,  the  surviving  executrix  or  trustee,  or  to 
SQcli  person  who  might  be  appointed  by  the  surrogate  to  ad- 
minister upon  the  estate.  The  court  found  that  Mrs.  Fish 
qualified  as  executrix,  and  there  is,  w©  think,  sufficient  evi- 
dence to  support  this  finding.  And  although  no  letters  testa- 
mentary were  issaed  to  her,  she  assnnied  to  act  and  took  charge 
of  the  property  belonging  to  the  estate  of  her  husband.  That 
letters  were  not  issued  can  make  no  difference  so  long  as  she 
was  entitled  to  the  same.  She  had  authority  as  executrix  and 
SB  a  trustee  ander  the  will  of  her  hnsband  to  take  obai^  of  the 
property  belonging  to  the  estate,  and  the  subsequent  issue  of 
letters  of  administration  to  the  plaintiff  did  not,  if  she  was 
qnalified.  supersede  her  acts  or  in  any  way  interfere  with  her 
rights.  The  subsequent  appointment  of  the  plaintiff  is  not 
important  if  Mrs.  Fish  duly  qualified  and  acted  as  executrix, 
and  cannot  affect  her  acts  so  far  as  they  relate  to  taking  charge 
of  the  bonds  in  controversy.  Nor  docs  any  question  of  estop- 
pel, as  to  the  right  of  the  defendants  to  set  up  as  a  defense 
that  Mrs.  Fish  was  an  executrix  and  acted  as  such,  arise  on  this 
appeaL  • 

Assuming,  however,  that  Mrs.  Fish  was  not  authorized  to 
act  as  surviving  executrix  under  her  husband's  will,  then  it  was 
the  right  of  those  who  were  interested  in  the  estate  to  obtain 
letters  of  administration  with  the  will  annexed.  [2  R.  8.  71, 
§  17.)  If  this  bad  been  done,  the  bonds  conld  have  been  ob- 
tained at  once  and  no  loss  would  have  occurred.  As  Mrs.  Fish, 
while  enjoying  ihe  income  and  having  the  control  over  the 
bonds,  did  not  assert  her  right  to  the  custody  of  the  same,  or 
if  she  had  no  right,  the  appointment  of  an  administrator  with 
Vot.  n.— « 
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the  will  annexed  was  Dot  applied  for  or  made  for  a  long  time, 
the  loss  waa  not  caused  hy  the  neglect  of  Fowler  a^  executor  of 
FiBb,  bat  by  the  failure  of  the  parties  in  interest  to  arail  them- 
selveB  of  the  right  thej  bad  to  take  and  secure  the  bonds.  The 
Diligence  was  with  them  and  the  lose  was  occasioned  bj  their 
fault,  as  they  bad  it  in  their  own  power  to  protect  tbemaelTes. 

The  case  of  Walbm  y.  Walton  (1  Kejes,  18 ;  2  Abb.  Pr.  [N. 
8.]  428),  cited  b;  the  appellant's  counsel,  difEers  essentially 
from  the  case  at  bar.  The  action  was  brought  by  an  admintft- 
trator  to  compel  the  executors  of  the  deceased  executor  of  the 
estate  which  the  plaintiff  represented  to  account  for  assets  na- 
sdminietered  in  his  hands,  but  there  was  no  surviring  executor 
into  whose  hands  the  property  had  been  delivered,  and  the  de- 
fendant's testator  had  in  his  possessioD  the  property  of  the 
estate  unaccounted  for  at  the  time  of  his  death.  Besides,  there 
was  no  question  involved  as  to  the  negligence  of  the  executor, 
or  as  to  the  right  of  the  parties  in  interest  to  administer  upon 
the  estate. 

There  is,  we  think,  no  valid  ground  for  claiming  that  the 
bonds  ULventoried  never  came  into  the  hands  of  Odell,  and  the 
bonds  hypothecated  by  Odell  and  sold  for  the  payment  of  the 
loan  were  not  those  referred  to  in  the  inventory  and  lost  to  the 
estate.  The  findings  of  the  court  are  in  s  contrary  direction 
and  are  sustained  by  sufficient  evidence. 

A  number  of  questions  were  raised  upon  the  trial  iu  r^;anl 
to  the  admission  of  evidence,  bat  none  of  the  lulingsofthe 
judge  in  reference  to  the  same  show  any  soch  error  as  demands 
a  reversal  of  the  judgment. 

The  question  made  as  to  giving  costs  against  the  estate  of 
Kathaniel  Fish  related  to  the  discretion  of  the  judge,  and  is 
not  the  subject  of  review  upon  this  appeal. 

The  judgment  should  be  affirmed. 

All  conenr.  Foloeb,  C.  J.,  and  Eabl,  J.,  concarring  in 
result. 

Judgment  affirmed. 


LlabUltj  for  loss,  theft,  or  destmctloit  of  estate  seemrlUesr— Bi- 
:utora  or  administniton  are  not  guanuitora  of  the  ufe^  of  aecuiitfei  in 
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thtir  clmi^  belonging  to  the  estate.  They  are  bonad  to  exerctse  only  such 
care  and  pmdence  as  men  of  average  discretion  usually  employ  in  the  pro- 
lection  of  their  own  property.  MikeUv.  Uikell.  5  Rich.  (S.  C.)  230;  Ru- 
bottom  V.  Morrow,  34  Indiana.  303;  Estate  of  Secondo  t.  Bodo,  2  Ashm. 
(Penn.X  487;  Whitney  v.  Peddicord,  68  niinola,  349;  Fitzsimons  v.  Pitz- 
rinwn*,  1  S.  C.  400;  Noble  v.  Jonea,  3G  Texas.  892;  NelTs  Appeal.  57  Penn. 
Bt  91;  CunpbeU  t.  Milier.  88  Geo.  804;  Farmaii  t.  Coe,  1  Caine's  Cases,  96; 
Beny  v.  Parks,  8  &  A  M.  (Uiw.)  S2S;  Bmith  t.  Hard.  8  Id.  083;  Bailey  v. 
Mworth,  lOId.  404. 

Tlie  Qiglish  rale  is  the  same.  Jones  v.  Lewis,  2  Yes.  Ben.  340;  Hawey 
».  Bcomer,  1  Jac.  &  W.  348. 

But  Lord  EHenborongh  laid  down  a  diflerent  niie  in  law  in  Crosse  t. 
Bmltb.  T  East,  3sa 

An  administrator,  not  chargeable  wiA  any  want  of  due  care,  is  uot  li^le 
tor  money  belonging  to  the  estate  which  is  stolen  by  burglars  from  the  aafe 
of  the  administrstor.     Sterens  t.  Gage,  5S  N.  H.  176. 

The  same  rule  prevails  in  Missouri,  where  it  has  been  repeatedly  held 
tbat  executors  and  sdministrators  are  in  no  sense  inmireis  of  the  proper^  of 
the  decedent,  and  In  the  absence  of  negligence  are  not  liable  in  case  of 
robbery.    State  t.  Meagher.  44  Ho.  866 ;  Fudge  t.  Dum.  SI  Id.  3M. 

Where  an  administrator  retained  money  of  an  eetal«  for  more  than  five 
jtin,  Bnd  made  no  eSort  to  settle  up  the  eetsie,  held  that  for  the  loss  of  the 
money  diroagh  failure  of  abank  in  which  he  had  deposited  it,  he  was  liable, 
Ihoagh  he  had  not  been  otherwise  negligent.  Wood  v.  Myrick,  17  Hinn. 
W ;  Bobinaon  t.  Robinson,  1  De  ».  M.  <fc  O.  347 ;  Knott  v.  Coffee,  16 
Beav.  80. 

So  when  executors  had  lent  securities  improvidently,  thou^  In  good  faith, 
LtldUable.    Re  McDonald,  4  Redf.  (N.  T.)  831. 

Heither  administrators  nor  executors  are  bound  to  insure  the  property 
that  comes  into  their  hands,  nor  even  to  continue  the  insurance  of  the  dece- 
dent Dortch  V.  Bortch,  71  N.  C.  324:  Tuttle  v.  Robinson.  88  N.  H.  104; 
Croft  V.  Lyndaey.  2  Freem.  1 ;  Bailey  t.  Oould,  4  T.  &  Coll.  221. 

If  an  executor  puts  bonds  and  notes  Into  the  hands  of  a  lawyer  for  collec- 
tion, and  the  attorney,  after  the  death  of  the  executor,  collects  and  misapplies 
the  money,  the  estate  of  the  executor  Is  not  chargeable  with  the  loas.  Ray- 
&er  V.  ^eanaU,  8  Johns.  Ch.  678. 

Bee  %taalding  t.  Wakefield's  Estate,  attU,  page  14;  Caipeitter  t.  Carpen- 
ter, 1  Am.  Prob.  B.  448. 
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Kdnkel  vs.  Macoill. 

[Be  Hkiylud,  IM.] 
SPBomO   LEOAOT. — "  FlTB   THOUSAND  DOLLABs"    OP  SPBOIFntD 


T«itfttord«T<Md"flTethoiimTiddal1araoftbe  W.,C.  Mid  A.  RailriMd  bond*, alM 
S8T  iharei"  of  another  compuij'B  stock,  vith  other  stmiUr  gillB.  He  died 
thirtMD  d«fs  after  eiecuting  hia  will,  owhIdk  Bve  of  Boch  bond*  of  the  bee 
Tftlne  of  |1,000  eRch,  bat  Mlliiig  in  the  market  at  tUrtj  cents  on  the  dollar. 
Htld,  that  tba  legacy  waa  specific  of  tbe  five  bonda  testator  owned. 

Bill  for  the  conHtmction  of  a  will. 

William  Ritchie  aod  William  P.  Maidaby,  Jr.^  tOT  the 
appellants. 

Bradley  T.  Johmon  and  Fred.  J.  Kdaon,  for  t]>e  ap- 
pellees. 

Robinson,  J.  The  controversy  in  this  case  arisea  apon  the 
conBtmction  of  the  following  bequest : 

"  I  give  and  bequeath  to  my  daughter  Mary  E.  Eankel  five 
thousand  dollara  Korthem  Central  Railroad  Bonds ;  aleo  thirty 
shares  of  Frederick  and  Woodsborongh  Turnpike  Road  Com- 
pany stock ;  aleo  twenty  sharea  of  the  Philadelphia,  Wilming- 
ton and  Baltimore  Railroad  Company ;  also  five  thoneand  dol- 
lars of  the  Wilmington,  Columbia  and  Aagnsta  RaOroad 
Bonds ;  aleo  two  hundred  and  thirty-seven  sbaree  of  the  Balti- 
more and  Reisterstown  Tampike  Road  Company;  also  my 
sewing  machine." 

The  will  was  executed  on  the  18th  of  November,  1876,  and 
on  the  Ist  of  December,  thirteen  days  after  its  execution,  the 
testator  died. 

Among  his  effects  were  found  five  bonds  of  the  Wilming- 
ton, Columbia  and  Aagnsta  Railroad  Company,  each  of  the 
denomination  or  face  value  of  |1,000,  the  market  value  of 
which,  however,  according  to  the  proof,  was  aboat  thirty  cents 
in  the  dollar. 
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The  appellants  contead  that  the  legacy  is  one  of  five  thou- 
sand dollars  in  value,  and  must  be  constrned,  either  as  a  be- 
quest of  $5,000  in  money  with  the  Wilmington,  Columbia  and 
Augusta  Kailroad  bonds  demonstrated  as  the  fnnd,  primarily 
charged  with  the  payment  thereof ;  or  as  a  bequest  of  $5,000 
worth  of  such  bonds,  with  direction  to  the  executors  to  purchase 
for  the  legatee,  bonds  of  said  company  to  the  value  of  $5,000. 

On  the  other  hand,  the  appelleeR  insist  that  it  is  a  legacy  of 
bonds  of  the  railroad  company  of  the  face  value  of  |5,000,  and 
that  the  bequest  is  gratified  by  the  delivery  to  the  legatee  of 
five  one  thousand  doUar  bonds  of  said  company. 

The  question  then  is,  whether  this  bequest,  when  construed 
in  connection  with  other  parts  of  the  will,  ie  to  be  considered 
«s  a  general  demonstrative  or  specific  legacy ) 

Ordinarily  there  is  not  much  difficulty  in  determining  to 
which  of  these  classes  a  legacy  belongs. 

If  the  testator  bequeaths  a  speciSe  thing  as  distinguished 
from  all  others  of  ita  kind,  as  money  in  a  certain  bag,  or  my 
Maryland  State  bonds,  such  a  le^^y,  it  is  dear,  is  specific,  and 
the  legatee  is  entitled  to  the  thing  bequeathed. 

Where,  however,  the  bequest  is  of  a  sum  of  money,  or  of 
shares  of  stock,  witliout  further  deecription  or  reference,  and 
which  may  be  satisfied  by  the  delivery  to  the  legatee  of  any 
stock  of  the  kind  designated,  such  a  legacy  is  general. 

A  demonstrative  legacy  is  in  the  nature  of  a  general  legacy, 
with  a  certain  fund  pointed  out  for  its  payment,  as  a  gift  of 
$1,000  to  be  paid  out  of  the  fund  due  by  A. ;  and  if  the  fund 
thus  designated  fails,  the  legatee  is  entitled  to  be  paid  out  of 
the  general  assets  belonging  to  the  estate.  {Sirby  v.  PoUer,  4 
Veaey,  Jr.  74S ;  ^Uy  v.  Perry,  1  Tea.  523 ;  LeGrice  v.  Finah, 
3  Merivale,  50;  Giddinga  v.  S^noard,  16  N.  T.  365 ;  Welah't 
Appeal,  28  Penn.  St.  [4  Casey],  363.) 

To  each  of  these  classes,  however,  certain  legal  incidents 
attach,  and  the  difficulty  in  determining  to  which  class  the  leg- 
acy in  many  cases  belongs,  is  mainly  owing  to  the  efforts  on 
the  part  of  courts  to  avoid  the  hardships  growing  out  of  such 
incidents.  This  is  strikingly  illustrated  in  the  bequest  of  the 
shares  of  canal  stock  in  Robinaon  v.  Addieon,  2  Beav.  521. 
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If  the  legacy  is  to  be  considered  specific,  then  in  the  event 
of  the  testator's  parting  with  the  thing  or  property  bcqneathed, 
or  if  from  any  cause  it  should  be  lost  or  destroyed,  the  legacy 
fails.  Then  ag^n,  snch  legacies  are  not  liable  to  abatement 
with  genera]  legacies,  nor  are  they  liable  to  contribntion  to- 
wards the  payment  of  debts.  And  hence  the  inclioatton  on 
the  part  of  conrte  to  coDStrae  legacies  as  general,  anless  a  con- 
trary intention  plainly  appears.  But  however  strong  may  be 
this  inclination,  and  into  whatever  refinements  this  conrse  of 
judicial  decision  may  have  led,  all  the  cases  agree  that  the  gov- 
erning principle  in  this,  as  in  all  other  questions  upon  the  con- 
stmctions  of  wills  is  the  testator's  intention,  and  if  it  appears, 
either  from  the  terms  of  the  bequest  itself  when  separately 
considered ;  or  when  constmed  in  connection  with  the  reet  of 
the  will,  that  he  meant  to  give  the  specific  thing,  such  inten- 
tion must  prevail. 

So  the  question  in  this  case  is  narrowed  down  to  this,  does 
it  appear  from  the  faoe  of  the  entire  will,  that  the  testator  in- 
tended to  give  to  hie  daughter,  the  five  railroad  bonds  of  the 
Wilmington,  Columbia  and  Angosta  Bailroad,  each  of  the  de- 
nomination or  face  value  of  |1,000,  which  were  found  in  his 
possession  at  the  time  of  his  death,  or  did  he  mean  to  give  to 
her  $3,000  in  money,  with  these  bonds  designated  as  the  fund 
primarily  liable  for  the  payment  of  the  same,  and  the  defi- 
ciency, if  any,  to  be  paid  ont  of  the  general  assets  of  his  estate, 
or  did  he  mean  to  give  to  her  |5,000  worth  of  snch  bonds  ? 

Government  securities,  bonds  and  shares  of  stock  of  corpo- 
rations, it  is  admitted,  may  be  specifically  bequeathed.  The 
words  "  ray,"  or  "  in  my  poEsessioa,"  or  "  standing  in  my 
name,"  and  other  like  expressions,  referring  to  the  ootjjus  of 
the  fund,  have  generally  been  relied  on  as  showing  such  inten- 
tion. Barton  v.  Cook,  5  Ves.  461 ;  Morris  v.  Earriaon,  2 
Madd.  280 ;  Choat  v.  Yeatea,  2  Jac.  &  Walk.  103. 

!N'one  of  these  terms  are  aflSxed  to  the  Wilmington,  Golnm- 
bia  and  Augusta  Kailroad  bonds  in  this  bequest,  and  in  view  of 
the  decision  in  Drt/den  v.  Otoene,  49  Md.,  864,  it  may  be  that 
if  the  question  depended  solely  upon  the  construction  of  the 
terms  of  the  bequest  itself,  the  mere  fact  that  five  bonds  of 
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said  compaoy,  each  of  the  face  ralue  of  $1,000,  were  fonnd  in 
the  poesesBion  of  the  testator  at  the  time  of  hie  death,  would 
not  be  BufficieDt  to  show  that  he  intended  to  gire  these  identi- 
cal bonds  to  the  legatee. 

Bat  in  dealing  with  this  qnestion,  regard  moat  bo  had  to 
the  rest  of  the  will,  and  if  taken  as  a  whole,  such  appears  to 
have  been  his  intention,  the  legacy  most  be  r^;arded  as  specific, 
althoDgh  the  cUnse  in  question  might  receive  a  different  inter- 
pretation considered  separatel;^.  {Beereii  t.  Zane,  2  Iredell's 
.  Eq.  548 ;  Stichney  t.  Davis,  16  Pick.  19 ;  2  Leading  Cases  in 
Eqnity,  part  1,  656.) 

Now  the  will  npon  its  face  shows,  that  the  testator  was 
possessed  of  a  nnmber  of  government  bonds,  railroad  bonds, 
shares  of  railroad  stock,  and  stock  of  other  corporations,  all  of 
'which  he  divided  aniong  his  wife  and  five  children. 

To  hie  wife  he  gives  ten  thoosand  dollars,  United  States 
five-twenty  bonds ;  also  five  thousand  dollars  of  Baltimore  and 
Ohio  Railroad  bonds,  payable  in  the  year  1885 ;  also  five  thoa- 
sand  dollars  of  my  Northern  Central  Railroad  bonds ;  also  the 
mortgage  of  three  thousand  dollars  on  the  lands  of  Thomas  D. 
Biggs,  and  one  large  painting  over  the  mantel  in  the  parlor, 
and  also  all  my  furniture  in  my  bed  room. 

To  his  son  John  S.,  he  gives  five  thousand  dollars  of  my 
Baltimore  and  Ohio  Railroad  bonds ;  also  twenty  shares  of  my 
stock  in  the  Philadelphia,  Wilmington  and  Baltimore  Railroad 
Company ;  also  ten  shares  of  my  stock  in  the  First  National 
Bank  of  Frederick ;  also  my  set  of  china  given  to  me  by  my 
flister  Marion. 

To  his  son  Robert,  he  gives  five  thousand  dollars  of  my 
Baltimore  and  Ohio  Railroad  bonds;  also  twenty  shares  of 
stock  in  the  Philadelphia,  Wilmington  and  Baltimore  Railroad ; 
also  one  bond  of  one  thousand  dollars  of  my  United  States  five- 
twenty  bonds ;  also  J?ve  thousand  dollars  in  cash ;  also  my 
walnnt  wardrobe  standing  in  the  hall  on  second  fioor  of  my 
dwelling. 

To  his  sen  William,  he  gives  five  thousand  dollars  of  my 
Pittsburg  and  Connelbville  Railroad  bonds ;  also  twenty  shares 
of  my  Philadelphia,  Wilmington  and  Baltimore  Railroad  stock ; 
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also  one  thousand  dolltir  bond  of  mj  United  States  fire-twentjr; 
also  my  plated  tea  set. 

To  Lie  son  Alexander,  be  gives  five  tboasand  dollars  of  my 
Kortbern  Central  Kailroad  bonds ;  also  twenty  shares  of  m; 
stock  in  the  Philadelphia,  Wilmington  and  Baltimore  Kailroad 
Company ;  also  one  hundred  shares  of  my  stock  in  the  Citizens' 
National  Bank  of  Baltimore. 

To  hie  SOD  John,  he  also  gives  his  brick  store-boose,  and 
stock  of  hardware,  &c. 

He  then  bequeaths  all  his  steamboat  stock  to  his  fire  chil- 
drenv  to  be  divided  equally  between  them. 

The  rest  of  his  properly,  real  and  personal,  he  directs  to  be 
sold,  and  the  proceeds  thereof  to  be  divided  equally  between 
his  children. 

It  is  thus  plain  upon  tbe  face  of  the  will,  that  the  testator 
intended  to  divide  among  his  cbildreu  the  bonds  and  stocks 
then  held  by  him. 

In  one  clause  be  gives  twenty  shares  of  my  stock  in  the 
Fbiladelphia,  Wilmington  and  Baltimore  Railroad  Company. 
Id  another  clause,  and  to  another  son,  he  gives  twenty  shares 
of  the  same  stock,  but  without  nsing  the  word  "  my." 

Then  again,  he  gives  to  one  child  five  tbonsand  dollara 
Korthem  Central  Bailroad  bonds,  aud  to  another  five  thousand 
dollars  of  "my"  Morthem  Central  Bailroad  bonds.  And  so  in 
tbe  bequest  of  the  Baltimore  and  Ohio  Bailroad  bonds.  In 
one  clause  be  uses  the  word  "  my"  aud  in  another  be  bequeaths 
tbe  bonds  of  the  same  company  without  prefixing  "  my" 

We  think  it  is  plain,  therefore,  that  the  testator  intended 
to  divide  among  his  several  children  apeeiaUy,  tbe  bonds  and 
stocks  then  in  his  possession,  aud  that  the  omission  in  some  in- 
stances of  tbe  word  "  my"  does  not  change  or  afEect  tbe  nature 
of  the  legacy. 

And  when  be  gives  to  the  appellant  fire  thonfiand  dollars 
of  tbe  WilmiuKtOD,  Columbia  and  Augusta  Bailroad  bonds, 
this  bequest,  when  considered  in  connection  with  the  rest  of 
tbe  will,  and  the  proof  that  five  bonds  of  said  company,  each 
of  the  face  value  of  {1,000,  were  found  in  his  possession  at  the 
time  of  his  death,  and  that  his  death  occurred  only  thirteen 
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da;s  after  the  execntion  of  the  will,  it  U  dear  be  intended  to 
give  to  his  daughter  these  identical  bonde.  We  cannot  think 
he  intended  to  give  $6,000  in  money,  with  theee  bonds  pointed 
ont  as  the  fund  to  be  applied  to  the  payment  thereof,  and  the 
balance  to  be  paid  by  his  executors,  mnch  leas  can  we  suppose 
ho  intoided  that  his  executors  should  purchase  $5,000  worth  of 
such  bonds,  then  dishonored  in  the  market,  and  worth  but 
thirty  cents  on  the  dollar. 

In  Dryden  v.  Owing$,  the  decision  was  based  entirely  npon 
the  terms  of  the  bequest  itself,  and  there  was  nothing  in  the 
Test  of  the  will  to  show  an  intention  on  the  part  of  the  testator 
that  he  meant  the  legacy  to  be  specific.  I  was  incUned  to  the 
opinion  that  the  legacy  was  specitic  in  that  case,  and  the  doubts 
tfarai  entertained  have  not,  I  most  confess,  been  weakened  by 
the  fnrtber  coneideratdon  of  the  subject. 

Be  that,  however,  as  it  may,  we  all  agree  the  bequest  in  this 
ease  must,  in  view  of  the  whole  will,  be  oonsidered  speoifie. 

Decree  a£Brmed. 


fiee  Uelcalf  v.  Ftnt  Fariih  lu  Fnmlugliam,  1  Am.  Frob.  R  ll;  &ultli  v 
HcEitterick,  1  Id.  4». 


Andbbbon  ««.  Oast. 

[so  Ohio  St  BOA.] 
DkVIBB. — OOMIHTION   AGAINST  ALISNATION  TOm. 

TeaUtor  deriaed  hia  isna  to  hia  two  Bona  upon  condition  that  thaj  ahonld  not 
ae][  the  >ame  until  ten  y««n  alter  one  became  of  age,  except  to  one  aoothar ; 
neither  ahonld  they  mortgage  it.    Hdd, 

Hut  the  deriseea  took  a  Tee.  That  the  eoodlUon  wa«  void  aa  repngnaot  to  the 
dsTiae  and  oontrary  t«  pnblio  polloy. 

This  action  was  commenced  on  December  26,  1874,  by  the 
plaiotifT,  in  the  Court  of  Common  Pleas  of  Ashland  county,  to 
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subject  certain  real  estate,  as  the  property  of  Thomaa  C.  Cmj, 
to  the  satisfaction  of  certain  alleged  liens,  by  mortgage  and 
levy  of  execution,  which  the  plaintiff  claimed  to  have  secured 
for  certain  indebtedness  of  said  Thomas  to  him.  The  liens 
claimed  by  plaintiff  are  upon  the  nndivided  half  of  a  certain 
tract  of  land  devised  to  said  Thomas  and  bis  brother,  Charles 
L.  Gary,  by  the  eighth  item  of  the  will  of  their  father,  George 
W.  Gary,  executed  in  the  year  1867,  at  which  time  both  Thomas 
and  Charles  were  minors,  Charles,  the  younger,  being  about 
fourteen  years  of  age. 

The  defendants  are  said  Thomas  and  Gbarles,  Mary  Elizabeth 
Cary,  their  mother,  and  widow  of  said  George  W.  Cary,  and 
divers  othore,  claiming  liens  on  said  undivided  half  of  said 
lands.  The  principal  defense,  however,  is  made  by  Charles  L. 
Cary,  who  claims  to  be  the  owner  of  the  entire  tract  free  ^m 
all  incumbrances,  as  will  hereafter  appear. 

The  claim  of  the  plaintiff,  James  Anderson,  may  be  stated 
thus :  On  January  1,  1872,  Thomas  C.  Cary,  being  Uien  of  fnli 
age,  in  consideration  of  money  loaned,  executed  to  the  plaintiff 
his  promissory  note  for  $1,600,  payable  in  one  year,  with  in- 
terest at  the  rate  of  eight  per  cent. ;  and  to  secure  the  payment 
thereof  executed  (with  his  wife)  a  mortgage  upon  the  undivided 
half  of  said  tract  of  land,  which  was  duly  recorded  in  Ashiand 
county,  where  said  lands  were  situate.  Afterwards,  in  Decem- 
ber, 1874,  the  plaintiff  obtained  judgment  on  said  note  by  con- 
feesioD,  under  a  cognovit,  against  said  Thomas,  in  the  Coart  of 
Common  Pleas  of  Kichland  county,  and  caused  ex;ecntion  there- 
on to  be  levied  on  said  undivided  half. 

Thereupon,  the  mortgages  having  been  executed  by  said 
Thomas  upon  his  interest  in  said  lands,  and  other  executions 
against  him  having  been  levied  thereon,  this  suit  was  brought 
to  marshal  liens  and  sell  the  property  to  satisfy  the  same. 

After  the  commencement  of  this  action,  and  after  service  of 
summons,  to  wit:  on  March  22,  1875,  by  contract  in  writing, 
Thomas  C.  agreed  to  sell  and  convey  bis  undivided  half  of  said 
lauds  to  Charles  L.,  in  consideration  whereof  Charles  L.  agreed 
to  pay  to  Thomas  the  sum  of  $7,125,  to  be  applied  chiefly  to 
the  satisfaction  of  the  debts  of  said  Thomas,  which  he  had 
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secured  by  mortgage  or  jndgment  liens  on  said  premises.  Iii 
this  contract,  however,  the  lien  of  the  plaintiff  (if  lien  he  had) 
was  postponed  to  jnnior  liens,  ^  that  the  pnrchase-money  was 
ezhansted  before  Uie  claim  of  plaintifi  was  satisfied. 

By  this  contract  of  purchase  Charles  claims  that,  under  the 
will  of  his  father,  b;  which  alone  the  estate  of  Thomas  in 
said  lands  was  created,  bis  right  to  the  undivided  half  devised 
to  Thomas  is  indefeasible  and  unincumbered  by  any  Hen  or 
claim  in  favor  of  the  plaintiff. 

In  the  Conrt  of  Common  Pleas  judgment  was  rendered 
against  the  plaintiff,  whose  petition  was  dismissed.  From  this 
jadgment  the  plaintiff  appealed  to  the  district  conrt,  where 
the  case,  with  an  agreed  and  certified  statement  of  facts,  was 
reserved  for  decision  in  this  court  ^ 

IHriam  db  Leyman^  for  plaintiff. 

Harrwon,  Olds  d:  Marsh,  for  defendant. 

MoIlvaine,  J.  The  decision  of  this  case  depends  on  the 
construction  and  effect  to  be  given  to  the  last  will  and  testa- 
ment  of  George  W".  Cary.  The  qnestion  to  be  decided  is,  did 
the  plaintiff,  by  his  mortgage  from  Thomas  C.  Cary,  or  by  his 
levy  upon  the  same  premises,  acquire  a  lien  thereon  ?  The 
plaintiff  claims  that  the  interest  or  estate  of  Thomas  C,  devised 
to  him  in  the  eighth  item  of  his  fathers  will,  as  to  the  farm  on 
which  the  testator  resided,  was  subject  to  a  lien  under  both  the 
mortgage  and  execntion ;  and  that  the  subsequent  sale  of  this 
interest  or  estate,  by  Thomas  to  Charles,  did  not  displace  the 
lien  either  of  the  mortgage  or  the  levy.  Tliese  claims  of  the 
plaintiff  are  contested  by  diaries.  What,  then,  was  the  true 
tutent  of  the  testator?  And,  what,  the  force  and  effect  of  this 
devise? 

The  provisions  of  the  will  which  at  all  affect  the  qaeetion 
before  us  are  as  follows : 

"  Item  Fourth. — I  give  and  beqaeath  to  my  beloved  wife, 
Uuy  Elizabeth,  the  sum  of  six  hundred  dollars,  to  be  paid  out 
of  my  personal  estate,  one  hundred  dollars  of  the  same  to  be 
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pud  orer  to  Iier  out  of  the  firet  moneys  collected  hj  mj 
executor. 

"  Item  Fifth. — I  give  and  bequeath  to  my  two  bodb,  Thomas 
G.  Gary  and  Charles  Liocola  Gary,  the  reaidae  of  moDeyfi  and 
the  proceeds  of  my  obligations  after  giving  the  l^cdes  afore- 
Baid,  the  same  to  be  divided  equally  between  them,  share  and 
share  alike. 

"  Item  Sixth. — The  balance  of  my  personal  estate,  consist- 
ing of  personal  property,  farming  implements,  stock,  cattle, 
sheep  and  all  other  property,  personal,  except  one  top  boggy 
and  SQch  surplus  of  grain  on  hand  as  shall  not  be  needfnl  for 
the  purposes  of  the  farm,  which  are  to  be  sold  by  my  execntor, 
I  give  and  bequeath  to  my  wife  aforesaid,  and  to  my  children 
before  named  for  the  purposes  of  carrying  on  my  farm,  until 
my  oldest  *son,  Thomas  C.  Gary,  arrives  at  full  age,  they,  the 
said  family,  to  use  the  said  property  in  common  for  the  pui^ 
poses  of  carrying  on  said  farm  and  enjoying  the  proceeds  of  the 
same,  and  when  mr  oldest  son  arrives  at  the  age  of  majority, 
then  I  desire  that  my  said  daughter,  Mary  Elizabeth,  shall  seU 
her  interest  in  the  said  property  so  held  in  common  to  my  said 
wife  and  sons,  before  named.  Then  the  said  Mary  to  have  fcv 
her  said  interest  in  said  last  named  property  the  apprised  value 
of  Boch  property  as  has  been  appraised  and  such  property  as  has 
been  accumulated  from  said  farm  daring  said  period,  prior  to 
the  said  majority  of  said  Thomas,  to  be  equally  divided,  and 
the  said  Mary  Elizabeth  to  be  paid  such  amount  for  her  inter- 
est as  shall  he  agreed  upon  between  them,  she  to  sell  to  them, 
the  said  sons  and  my  said  wife,  her  interests  in  said  property 
as  aforesaid. 

"  Item  Seventh. — I  give  and  bequeath  to  my  said  wife  all 
my  household  and  kitchen  furniture,  beds,  bedding  of  every 
tdnd  whatever,  and  when  my  said  son  Thomas  shall  have  arrived 
at  the  age  of  majority  as  aforesaid,  from  and  after  that  time  I 
give  and  bequeath  and  so  direct  that  my  said  wife  shall  have  in 
lieu  of  dower  one-third  of  the  rents  and  profits  of  the  farm  on 
which  I  now  reside  in  Qreeu  township  afoiesaid,  as  long  as  my 
said  wife  shall  remain  my  widow,  and  in  the  event  of  her  mar- 
riage then  I  order  and  direct  that  she  shall  forfeit  her  said  dower 
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aa  aforesaid,  and  in  lien  thereof  I  direct  that  mj  t^o  aonB, 
ThomaB  aod  Lincoln,  eball  pay  to  ber  tbe  earn  of  twenty-five 
Imodred  dollars,  one  thoneand  of  which  shall  be  paid  within 
sixty  days  after  SDch  marriage  and  tbe  balance  in  three  equal 
annua]  payments  without  interest.  This  last  item  and  the  eix- 
hundred-dollar  item  and  the  former  provifiiona  made  in  the 
foregoing  specifications  are  to  be  in  lieu  of  all  her  dower  in  all 
my  real  estate,  including  three  hundred  and  twenty  acres  of 
land  I  own  in  the  State  of  Iowa. 

"  Item  Eighth. — I  give  and  bequeath  the  farm  on  which  I 
now  live,  of  two  hundred  and  eighty-five  acres,  to  my  two  aouB, 
Thomas  and  Lincoln,  npon  the  foUowing  conditions:  1.  I  di- 
rect that  they,  the  said  sons,  shall  not  be  allowed  to  sell  and 
dispose  of  said  farm  antil  the  expiration  of  ten  years  from  the 
time  ray  son,  Charles  Lincoln,  arrives  at  fall  age,  except  to  one 
another,  nor  shall  either  of  my  said  sons  have  anthority  to 
mortgage  or  incumber  said  farm  in  any  manner  whatsoever, 
except  in  the  sale  to  one  another  as  aforesaid.  I  also  give  and 
beqneath  to  my  two  sons  aforesaid,  two  handred  and  forty 
acres  of  land  lying  in  the  southeast  comer  of  Fayette  county, 
Iowa,  which  I  received  by  deed  from  Richard  Probert,  and  the 
same  is  now  on  record  in  said  county ;  also  eighty  acres  of  land 
in  Chickasaw  county,  Iowa,  which  I  received  by  deed  from  A. 
H.  Crawford." 

What  estate  in  tbe  home  farm  did  the  testator  intend,  by 
the  eighth  item,  to  give  to  his  sons  1  By  section  55  of  the  wills 
act  of  1B53,  in  force  when  this  will  was  made,  it  was  provided, 
*'  every  devise  of  lands,  tenements  and  hereditaments,  in  any 
will  hereafter  made,  shall  be  construed  to  convey  all  the  estate 
of  the  devisor  therein,  which  he  could  lawfully  devise,  unless 
it  shall  clearly  appear  by  the  will  that  the  devisor  intended  to 
«onvey  a  less  estate."  The  estate  of  the  devisor  in  these  lands 
was  an  abeolnto  fee  simple.  By  other  provisions  in  this  will, 
it  is  clear  that  the  testator  intended  that,  from  the  majority  of 
Thomas,  his  widow,  so  long  as  she  remained  a  widow,  should 
.  have  one-third  of  the  rents  and  profits  of  said  farm.  Whether 
the  right  thus  given  to  the  widow  was  an  interest  in  the  land, 
or  an  interest  in  the  rents  and  profits  as  such,  it  is  quite  clear 
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to  onr  minds  that  the  fee  simple  absolnto,  subject  to  the  right 
of  the  widow,  passed  to  the  bods,  as  fally  and  amply  as  the  tes- 
tator "  conid  lawfully  devise  "  it.  It  is  true,  the  testator  coupled 
with  the  devise  the  words :  "  Upon  the  following  conditioas : 
I  direct  that  they,  the  said  sons,  shall  not  be  allowed  to  sell  and 
dispose  of  said  farm  until  the  expiration  of  ten  years  from  the 
time  my  son,  Charles  Lincoln,  arriveB  at  full  age,  except  to  one 
another,  nor  shall  either  of  my  said  sons  have  anthority  to 
mortgage  or  incumber  said  farm  in  any  manner  whatsoever, 
except  in  the  sale  to  one  another  as  aforesaid."  Bnt  by  these 
conditions  (so  nominated)  we  do  not  understand  that  the  testa- 
tor intended  a  forfeiture  upon  breach ;  there  is  no  limitation 
over  in  favor  of  any  one ;  and  if  a  forfeitare  for  the  benelit  of 
his  heirs  was  intended,  the  devisees,  being  two  of  hie  three 
heirs,  woold  each  have  inherited  a  third  part ;  bo  that,  as  heir 
of  the  testator,  Thomas  C.  had  full  power  to  charge  one-third 
of  the  land  by  mortgage  to  the  plaintiff.  Bat  there  is  no  in- 
dication in  the  will,  or  in  the  circuniBtanceB  of  the  testator,  that 
he  intended,  in  any  event,  to  die  intestate  as  to  this  property ; 
while,  on  the  other  hand,  it  seems  clear  to  na  that  the  testator 
intended,  in  all  events,  that  his  sons  should  take  this  farm, 
subject  to  the  rights  given  to  their  mother,  to  have  and  to  hold 
the  same  to  them  and  their  heirs  forever.  Instead  of  giving 
to  his  sons  an  estate  in  the  land  less  than  a  fee  simple,  his  in- 
tent and  purpose  was  to  give  them  the  fee  simple,  but  to  elim- 
inate therefrom  its  inherent  element  of  alienability,  for  a  limited 
period,  or  to  incapacitate  his  devisees,  althoagh  suijuri«,  from 
disposing  of  their  property  for  the  same  limited  period,  to  wit : 
until  the  younger  should  arrive  at  thirty-one  years  of  age — each 
and  both  of  which  purposes  are  repugnant  to  tlie  nature  of  the 
estate  devised. 

By  the  policy  of  onr  laws,  it  is  of  the  very  essenue  of  an 
estate  in  fee  simple  absolute,  that  the  owner,  who  is  not  nnder 
any  personal  disability  imposed  by  law,  may  alien  it  or  subject 
it  to  the  payment  of  his  debts  at  any  and  all  times ;  and  any 
attempt  to  evade  or  eliminate  this  element  from  a  fee  simple 
estate,  either  by  deed  or  by  will,  must  bo  declared  void  and  of 
no  force,     ffobba  v.  Smith,  15  Ohio  St.  419. 
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Of  course,  we  do  not  deny  that  the  owner  of  an  absolute 
estate  in  fee  Bimple  made  bj  deed  or  by  will  traoefer  an  eetate 
therein  lees  than  the  whole,  or  may  transfer  the  wliole  upon 
conditions,  the  breach  of  which  will  terminate  the  eetate 
granted,  or  that  be  may  create  a  trust  whereby  the  beneficiary 
may  not  control  the  corpse  of  the  trust,  or  even  anticipate  ita 
profits.  But  aa  we  construe  this  will,  nothing  of  the  kind  has 
been  here  attempt-ed.  The  attempt  here  was  to  fasten  upon 
the  estate  devised  a  limitation  repugnant  to  the  estate,  which 
limitation,  and  not  the  devise,  must  be  for  that  reason  declared 
void. 

It  is  contended  on  behalf  of  defendant,  Charles  L.  Gary, 
that  by  this  devise  an  estate  in  trust,  until  the  younger  son 
sbonld  arrive  at  the  age  of  thirty-one,  was  created  for  the  bene- 
fit of  the  widow  and  children  of  the  testator.  That  such  was 
the  effect  of  the  so-called  "  conditions,"  when  construed  in  con- 
nection with  other  clausefl  of  tlie  will.  We  do  not  so  under^ 
stand  the  will. 

When  the  elder  sou,  Thomas,  arrived  at  age,  the  daughter 
ceased  to  have  any  right  whatever  in  the  devised  premisee. 

The  right  of  ^e  widow  to  one-third  the  rents  and  profits  of 
the  farm  was  not  affected  by  the  arrival  of  Oharles  at  thirty- 
one  years  of  age,  and  did  not  affect  the  absolute  character  of  the 
devise  to  the  sons.  If  she  took  dnring  widowliood  one-third 
of  the  lands,  the  sons  took  a  vested  remainder  in  that  portion, 
and  a  present  vested  estate  in  the  other  two-thirds.  If  her 
right  was  to  rents  and  profits  as  snch,  and  the  same  was  made 
a  charge  npon  the  lands,  the  estate  of  the  sons  nevertheless 
vested  in  them  and  for  their  own  benefit,  subject  to  tlie  incum- 
brance. The  relation  of  trustee  and  cestui  que  trust  existed  be- 
tween them  in  no  proper  sense.  The  grantees  of  the  sons 
would  have  stood  in  the  same  relation  to  the  widow.  No  rela- 
tion of  personal  confidence  or  tmst  was  created,  but  one  grow- 
ing out  of  property  rights  alone — strictly  legal  rights.  What- 
ever may  have  been  the  desire  of  the  testator  as  to  his  widow 
remaining  on  this  farm  after  the  majority  of  the  elder  son,  it 
is  quite  clear  that  the  rights  of  the  devisees  were  not  made  to 
depend  on  that  event.     The  personal  relations  of  the  members 
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of  his  family  were  not  provided  for  after  the  arrival  of  HioiDas 
at  age,  bnt  their  property  righte,  respectively,  were  defined ; 
and  the  righte  of  neither  were  Bubjected  to  the  control  or  enper^ 
vision  of  the  other.     There  was  no  trust  created. 

If  we  could  find  in  this  devise  a  tmst  in  &Tor  of  the  widow, 
nntil  Charles  should  arrive  at  thirty-one  years  of  age  (and  ce^ 
tainly  there  was  none  before,  if  not  after),  so  that  no  absolute 
estate  vested  in  the  sons  previous  to  tbe  termination  of  such 
trust  estate,  or  if  we  could  find  a  condition  which  prevented 
the  vesting  of  the  fee  for  such  limited  period,  or  a  coDdition 
subsequent  upon  the  happening  of  which  the  estate  devised 
could  be  defeated,  a  different  conclasion,  no  doubt,  would  be 
reached. 

Bnt  the  case  before  us,  is  the  devise  of  an  absolute  fee,  with 
a  clause  restraining  the  alienation  and  incnmbering  of  tiie  estate 
for  a  limited  period,  intended,  no  doubt,  for  the  protection  of 
the  devisees,  who  alone  are  interested  in  the  estate  devised.  In 
holding  that  sacb  restraint  is  repugnant  to  the  nature  of  tbe 
estate  devised,  and  is  void  as  against  public  policy,  which  in  this 
State,  in  the  interest  of  trade  and  commerce,  gives  to  every 
absolute  owner  of  property,  who  is  auijurit,  the  power  to  con- 
trol and  dispose  of  such  property,  and  subjects  the  same  to  the 
payment  of  his  debts,  we  are  fully  aware  of  tbe  fact  that  many 
authorities  may  and  have  been  cited  to  the  contrary.  Others, 
however,  support  tbe  view  we  have  taken,  but  I  shall  not  at- 
tempt either  to  review  or  reconcile  the  cases,  being  content  to 
rest  the  decision  upon  what  we  conceive  to  be  sound  principle 
and  sound  policy.  The  dwuer  of  property  cannot  transfer  it 
absolntely  to  another,  and  at  the  same  time  keep  it  himself. 
We  fully  admit  that  he  may  restrain  or  limit  its  enjoyment  by 
tmsts,  conditions  or  covenants,  but  we  deny  that  he  can  take 
from  a  fee  simple  estate  its  inherent  alienable  quality,  and  still 
transfer  it  as  a  fee  simple. 

Decree  for  plaintiff. 
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Mbbchants'  !Nationaii  Bane  vs.  Webeb. 

[i»  Venuont,  IIB.] 

POWEB    OF    ADHraWTBATOB    TO    BOSBOW    UOHET    AND    PLBDGE 
ESTATE    PKOPEBTY, 

■Ad  idniiiiiEtntor  hte  no  legal  power,  or  rigtit,  to  borrow  moDej),  and  pledge  the 

property  of  the  estate  in  pajment. 
If  an  adminiBtratar  borrows  mooej,  he  la  peraonally  liable ;  but  wbethsr  it  ie  to 

be  repaid  from  tbe  eatate,  la  t,  qaeation  for  the  Prob*t«  Court,  on  the  aettle- 

ment  of  hie  aocoont. 

Tgub  cause  was  heard  at  the  December  Tenn,  1878,  Cale- 
donia county,  on  demurrer  to  the  bill.  Kose,  Chancellor,  ^o 
forma,  snetained  the  demBrrer,  and  dismissed  the  bill.  The 
bill  is  safiScientlj  stated  in  the  opinion  of  the  conrt,  except  it 
was  alleged  that  the  money,  so  loaned  to  the  administrator, 
was  used  hy  him  for  the  benefit  of  the  estate,  and  the  heirs ; 
and  prayed  for  a  writ  of  seqaestration  to  sequester  tbe  prop- 
erty of  the  estate. 

A.  M.  DicTtey  cfe  Son,  for  complainant. 

BAdvn  (6  Ide,  for  defendant. 

Redeteld,  J.  This  case  was  heard  on  demurrer  to  the  ora- 
tor's bill.  The  bill  avers,  in  substance,  that  the  orator  loaned 
money  to  the  defendant,  as  administrator  of  Nehemiah  Weeks' 
estate,  and  took  his  note  for  the  loan ;  that  defendant  has 
assets  in  his  hands  belonging  to  the  estate  of  Nehemiah  Weeks 
sufficient  to  pay  this  debt ;  that  defendant  is  personally  poor, 
and  in  bankntptcy.  Hiram  Weeks,  administrator,  is  the  sole 
party. 

There  is  no  one  interested,  as  heir,  creditor,  or  otherwise, 
in  the  assets  of  this  estate  made  parties ;  or  in  position  to  pro- 
tect the  assets  of  the  estate  froih  being  perverted,  and  misap- 
propriated by  the  administrator.  The  administrator  is  boand 
ToK  II.— 10 
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to  take  the  posBeseioD  and  care  of  property  of  the  intestate, 
and  appropriate  the  same  under  the  direction  of  the  Probate 
Conrt,  He  has  no  legal  power  or  right  to  horrow  money,  and 
pledge  the  property  of  the  estate  in  payment ;  and  not  having 
the  power  to  bind  the  property  of  the  estate,  be  binds  himself. 
I^e  bill,  then,  in  its  aim  and  purpose,  seeks  to  obtain  a  decree, 
.  appropriating  the  assets  belonging  to  the  heirs  of  the  intestate, 
to  pay  the  private  and  personal  debts  of  the  administrator. 
This  is  not  a  proceeding,  in  dne  coarse  of  law,  to  distribute  a 
portion  of  the  estate  to  a  person  on  whom  right  or  title  is  cast 
by  law.  There  is  no  party  defendant  that  represents  the 
^eirs ;  or  has  an  interest  to  protect  the  estate,  or  resist  its 
sequestration.  If  there  were  equity  in  the  bill,  the  court  would 
not  prooeed  to  a  final  decree,  unless  the  parties  in  interest  were 
before  the  court.  But  we  think  there  is  no  sonnd  equitable 
gronnd  for  relief.  If  the  orator  "supposed"  that  the  adminis- 
trator had  the  legal  right  to  borrow  money  and  pledge  the 
assets  of  the  estate  for  its  payment,  he  was  mistaken  in  the  law, 
and  it  was  his  misfortune,  and  not  a  ground  for 'relief.  It  is 
said  that  the  money  borrowed  was  used  by  the  defendant  fw 
the  benefit  of  the  estate.  If  the  administrator  pays  money  in 
properly  caring  for  the  property  of  his  trost,  whether  the 
money  is  borrowed  or  comes  from  his  own  pocket,  it  is  the 
proper  province  of  the  Probate  Court  to  reimburse  the  adndn- 
istrator,  by  crediting  such  disbursements  in  his  administration 
account ;  and  the  sureties  in  his  official  bond  have  an  equity, 
superior  to  any  creditor  of  the  administrator,  to  diminish,  or 
prevent,  their  liability  for  a  devastavit  of  the  estate.  And  we 
think  the  Probate  Court  possesses  every  equitable  power  that 
conld  properly  be  exercised  by  this  court ;  and  this  court  will 
never  interfere  with  matters  appropriately  belonging  to  pro- 
bate jurisdiction,  except  in  aid  of  that  court 

In  Zueoomb  v.  Ballard,  5  Gray,  405,  the  court  say :  "Ute 
law  is,  that  by  a  promise,  the  consideration  of  which  arises 
after  the  death  of  the  intestate,  the  estate  cannot  be  charged, 
but  that  the  administrator  is  personally  liable  in  his  contract 
And  whether  the  amount  is  to  be  repaid  from  the  estate,  is  a 
qaestiQa  for  the  Court  of  Probate  in  the  settlement  of  his 
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acxwnnt."  See,  also,  Svmner,  Admr.  v.  WiUiama,  8  Mass.  162; 
Tteylar  t.  Mygatt,  26  Conn.  18i.  In  Freeman  v.  Eolt,  the 
Supreme  Court  of  this  State  held  the  same  doctrine — Windsor 
oonnty,  1879.  The  case  of  Fidd  et  al.  v.  Wilbur  et  al.  49  Vt. 
157,  relied  npon  by  the  orator,  has  not  mach  analogy  to  this 
case.  The  defendant  Wilbnr,  in  that  caae,  residing  in  Georgia, 
lield  Id  tmst  a  small  farm  in  this  State.  He  employed  orators 
to  bnild  a  bam  on  this  farm.  The  bill  waa  brought  to  charge 
the  property  with  the  cost  of  bttilding  the  bam.  The  court, 
Soes,  J.,  say :  "  Csually  third  persons,  making  such  improve- 
ments at  the  reqnest  of  the  trustee,  are  confined  to  their  per- 
sonal surety  against  the  trustee.  There  are  exceptions  to  this 
rale.  When  the  tnistee  resides  abroad,  ae  in  this  case,  and  has 
no  property  that  the  orators  can  reach,  and  when  the  trost 
property  has  been  enhanced  in  value,  and  made  more  prodno- 
tive,  by  the  expenditure  and  labor  of  orators  thereon,  we  think 
the  orators  have  the  right  to  have  their  improvements  on  the 
proper^  made  a  charge  on  the  property  and  its  income."  And 
the  court  decreed  that  the  iruti  property  be  charged,  not  for 
the  cost  of  the  bam,  bnt  "only  for  such  sum  as  the  tmst  prop- 
erty has  been  enhanced  in  value  by  the  erection  of  the  bam." 
The  Court  of  Equity  had  the  sole  jurisdiction  in  that  case.  In 
this  ease  the  estate  is  in  due  coarse  of  settlement  and  distribn- 
tion  in  the  Probate  Court,  which  has  special  and  exclusive  jn- 
risdictioQ,  by  law. 

The  decree  of  the  Court  of  Chancery  is  affirmed,  and  canse 
remanded. 


Boe  Carter  t.  Hauufacturan'  Bank,  1  Am,  Prob.  R  19S. 
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Bbown  vs.  Mbbbill. 

[ISX  HuMohoMtta,  8U.] 

BeTIBE  to    wife. — EbTATE   in   fee   OB  FOB   LIFE. 

A  will  ooDli^ed  the  followlnff  cUnse:  "  To  m;  wife  H.  I  beqaMth.  demiM  mhI 
amigD,  and,  in  cue  of  her  death,  tbea  to  her  helra  and  aaslgiia  foraTer,  all  the 
residue  of  my  property,  thia  not  to  conflict  with  her  righta  of  dower,  ihoold 
there  be  children  born  to  ns,  then  the  child  or  children  to  share  alike  with  nj 
wife  aa  reaidnarj  legate*.'  The  teaUtor  died  without  ohlldren.  HAi,  that  U* 
wife  took  an  asMa  in  fee. 

Bill  in  eqoity,  filed  Febnwry  19, 1881,  by  Mary  R.  Brown 
and  Frank  Brown,  to  compel  the  specific  performance  by  the 
defendants  of  an  agreement  to  purchase  certain  real  estate  in 
Boston.  Hearing  before  Field,  J.,  who  reported  the  case  for 
consideration  of  the  full  coort,  in  substance  as  follows ; 

The  sole  title  of  the  plaintifTs  to  said  re^  estate  was  derived 
nnder  the  will  of  Horatio  W,  Preston,  which  was  duly  proved 
and  allowed,  and  the  residuary  clause  of  which  was  aa  follows : 
•"  To  my  darling  wife,  Mamie  R.  Preston,  I  bequeath,  demise 
and  assign,  and,  in  case  of  her  death,  then  to  her  heirs  aod 
assigns  forever,  all  the  residue  of  my  property,  this  not  to  con- 
flict vrith  her  rights  of  dower,  sbonld  there  be  children  bom  to 
US,  then  the  child  or  children  to  share  alike  with  my  wife  as 
residuary  legatee." 

The  testator  died  on  October  13, 1878,  seized  and  poeeeesed 
of  said  real  estate  in  fee  simple,  leaving  a  widow,  the  female 
plaintiff  (now  the  wife  of  the  other  plaintiff),  and  no  issue,  there 
having  been  no  child  or  children  born  to  them.  The  title  now 
remains  in  tbe  female  plaintiff. 

The  plaintiffs  are  now  residents  of  the  State  of  Maryland, 
where  the  testator  lived,  and  where  the  will  was  proved  and 
allowed.  The  will  was  also  afterwards  duly  proved  and  allowed 
in  this  Commonwealth. 

By  consent  of  parties,  the  statutes  of  Maryland  and  the  re- 
ported decisions  of  its  courts  may  be  read  and  considered  a£ 
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evidence  of  the  law  of  Mainland,  if  and  so  far  as  the  same  may 
"be  applicable. 

^  Peaitody,  Jr.,  for  plaintifEe. 

B.  L.  2£.  Tower,  for  defendants. 

MoBToK,  J.  This  case  tarns  npon  the  qaestioD,  whether 
nnder  the  residnary  clause  of  the  will  of  Horatio  W".  Preston 
his  widow  took  a  fee  or  an  estate  for  life.  The  wilt  was  evi- 
dently drawn  by  an  nnskilled  hand,  bat  we  think  it  appears 
from  it  with  reasonable  certainty  what  were  the  intentions  of 
the  testator.  The  words,  "  to  my  darling  wife  I  beqneath,  de- 
mise and  assign  all  the  residne  of  my  property,"  are  sufficient 
to  carry  an  estate  in  fee  in  Lis  real  property.  If  they  stood 
alonB)  no  one  would  donbt  that  it  was  intended  to  give  a  fee. 
The  added  words,  "  and,  in  case  of  her  death,  then  to  her  heirs 
and  assigns  forever,"  are  susceptible  of  several  constructions. 
They  may  have  been  intended  to  provide  for  the  case  of  the 
death  of  his  wife  before  the  testator,  in  which  case,  as  she  has 
survived  him,  they  are  inoperative,  and  would  not  defeat  or  cut 
down  the  fee  given  her  by  the  first  part  of  the  devise.  Or  they 
may  have  been  used  as  equivalent  to  the  words  "  at  her  de- 
cease," in  which  case  under  our  laws  she  would  take  an  estate 
for  life  with  remainder  to  her  heirs.  Q«n.  Sts.  cl  89,  §  12.  Or 
it  may  have  been  that  the  testator,  having  an  imperfect  knowl- 
edge that  the  words  "  heirs  and  assigns  "  are  commonly  used  in 
deeds  and  wills  to  denote  a  fee,  intended  to  nse  these  words  as 
words  of  limitation,  supposing  that  the  devise  was  equivalent  to  a 
devise  to  his  wife, "  her  heirs  and  assigns,"  This  is  the  only  oon- 
straction  which  gives  any  effect  t*  theWorda  "  and  assigns."  la 
which  case,  by  rejecting  the  words  "  in  case  of  her  death  then  " 
as  snrplasage,  and  inadvertently  and  ignorantly  used,  the  wife 
woold  take  a  fee. 

The  prime  object  in  construing  a  will  is  to  ascertain  the  in- 
tention of  the  testator.  This,  being  ascertained,  will  prevail, 
unless  it  is  inconsistent  with  some  fixed  rule  of  law.  There 
are  no  established  rules  of  law  which  fix  the  construction  which 
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TDTiBt  ueceeearily  be  givfln  to  the  inartificial  and  peculiar  lan- 
gnage  uBed  in  this  will,  and  therefore  we  moBt  look  to  the 
whole  will  to  ascertain  the  intentions  of  the  testator. 

If  the  testator  bad  intended  to  give  hie  wife  only  a  life 
estate,  he  would  naturally  have  used  the  words  "  for  her  life," 
or  "  for  her  natural  life,"  these  being  the  most  direct  and  most 
commonly  used,  and  therefore  the  most  probable  words  which 
wonld  occur  to  the  ordinary  mind.  The  fact  that  they  are  not 
used  has  some  tendency  to  show  that  he  intended  to  give  a  fee. 
In  the  last  words  of  the  devise,  he  speaks  of  her  as  "redduary 
legatee,"  an  expression  implying  that  she  is  to  have  the  re- 
sidaam,  that  is,  all  the  residue  of  his  property,  and  not  merely 
s  partial  interest  in  it.  But  a  stronger  reason  for  snppodng 
that  he  intended  his  wife  to  take  a  fee  is  found  in  the  daiue 
making  provision  for  his  children,  if  he  should  have  any. 
This  clanfie  is  "  should  there  be  children  bom  to  ns,  then  the 
child  or  children  to  share  alike  with  my  wife  as  residnaiy  leg- 
atee." "We  can  have  no  doubt  that  he  intended  that  his  chU- 
dren,  if  he  had  any,  should  take  estates  in  fee  in  their  shares, 
and  the  direction  that  they  are  "  to  share  alike  with  my  wiff  as 
residuary  legatee  "  implies,  almost  conclusively,  that  his  under 
standing  was  that  by  the  terms  of  the  will  she  was  to  take  an 
estate  of  the  same  nature  as  the  estate  which  his  children  would 
take,  that  is,  an  estate  in  fee,  and  not  merely  a  life  estata 

We  are  therefore  of  opinion  that  the  testator's  intention  ms 
to  give  his  wife  a  fee,  and  that  this  intention  may  be  carried 
into  effect  either  by  construing  the  words  "  in  case  of  her  death 
then  to  her  heira  and  assigns  forever  "  to  mean  "  if  she  shall  die 
before  me,"  or  by  construing  them  as  meant  to  be  the  ordinary 
words  of  limitation  used  to  denote  a  fee.  As  events  have  hap- 
pened, it  is  immaterial  which  of  these  constructions  is  adopted, 
and  it  is  not  necessary  to  decide  between  them.  Upon  either, 
the  will  gives  to  the  plaintiff  a  fee ;  she  and  her  husband  join- 
ing with  her  can  convey  to  the  defendants  a  good  title ;  and. 
according  to  the  terms  of  the  report,  a  decree  should  be  en- 
tered for  the  plaintiffs  as  prayed  for  in  their  bilL 

It  is  not  shown  or  suggested  that  the  laws  of  Maryland, 
where  the  testator  died,  differ  from  our  laws  so  as  to  affect  the 
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Teealt  of  this  case,  and  we  are  therefore  not  called  apon  to  con- 
eider  wh^er  the  lawa  of  Maryland  or  of  this  State  should 
govera  in  case  they  bad  been  different. 
Decree  for  the  plaintifFs. 


Bee,  generally,  u  to  coiutznctloii  of  deviBce  u  in  fee  or  for  life,  Foote  t 
fiBonden,  onto,  page  78,  and  caaee  in  note. 


Hobton's  Appeal. 

[M  Pann.  St.  03.] 

Allowasos  fob  maintenabob  to   ODABDIAN  WHEBE   WA&D 
lived  in  his  fault. 

A  ward  iru  the  niece  of  the  wife  of  her  ^oardlftn,  sod  lived  irith  him  M  one  of 
hia  fkmlly,  worked  ther^,  uid  was  boarded,  clothed  and  tehooled  as  one  of  hla 
own  ohlldmu  The  gD«rdl*n  frequently  declared  to  the  w»rd  and  others  that 
be  regarded  her  as  one  of  hii  children,  sod  would  do  by  her  as  his  own.  He 
nerar  applied  to  the  conrt  for  an  allowance  for  her  support,  nor  did  it  appear 
that  he  made  any  oha^e  In  his  books  tor  her  muntenuice.  Stld,  that  the 
gtwrdian  had  placed  himaelT  in  loeo  pareniit  to  hia  ward,  and  was  not  entitled  to 
•  cTttUt  in  hia  final  aeconnt  for  her  m 


Appeal  of  Harriet  Horton  from  the  decree  of  the  conrt  in 
the  matter  of  the  goardianehip  account  of  Heniy  W,  Wheaton. 

Wheaton  was  the  guardian  of  the  appellant,  and  filed  hie 
final  account  Fehroary  26th,  1874.  Among  the  exceptionB  of 
the  ward  was  one  to  an  item  of  credit  for  $325  claimed  by 
"Wheaton  for  the  board  of  hiB  ward  for  two  hundred  and  iixty 
weeks.  The  aeconnt  was  referred  to  an  anditor,  A.  "W.  Ber- 
tholf,  Esq.,  from  whose  report  it  appeared  that  the  appellant 
was  a  niece  of  Wheaton's  wife,  and  went  to  live  with  him  in 
Angost,  1864,  when  she  was  aboni;  eight  years  of  age ;  that  in 
the  fall  of  said  year  her  mother  and  her  father,  who  was  a  sol- 
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dier  in  ^e  army,  both  died,  and  Wbeaton  was  appointed  her 
guardian ;  that  she  lived  with  her  guardian  nntil  1871,  resided 
in  bis  family,  worked  for  bim,  and  was  boarded,  clothed  and 
schooled  bj  bim  the  same  as  his  own  children  ;  that  Wbeaton 
never  applied  nor  obtained  an  order  of  conrt  for  an  ^owance 
for  bis  ward ;  that  she  was  legally  eligible  to  attend  the  boI- 
diers'  orphan  school  without  expense  for  maintenance  and  tni- 
tion  doling  the  time  she  resided  with  her  guardian,  and  that  he 
never  sent  her  nor  made  application  for  her  admission ;  that  he 
freqaently  told  Mb  ward  that  be  had  taken  her  as  one  of  his 
own  children ;  that  he  bad  often  said  to  bis  neighbors  that  he 
bad  taken  her  as  bis  own  child  and  would  treat  her  as  snch, 
and  that  he  did  not  want  any  one  else  to  school  her ;  that  the 
expenses  of  said  guardian  in  maintaining  hiB  ward  in  excess  of 
what  she  earned  was  |234,  but  that  said  gnardian  bad  never 
made  any  charge  for  maintenance  in  hiB  books. 

The  anditor  was  of  opinion  that  under  these  circnmstaoces 
Wheaton  could  not  chat^e  said  ward  for  her  board,  dotbing, 
&c.,  and  refused  to  allow  any  part  thereof,  and  snrcharged  him 
with  $3S5,  the  amoant  clumed  by  him  in  his  account. 

The  conrt,  JoBSup,  P.  J.,  was  of  opinion  that  the  guardian 
was  entitled  to  the  amount  expended  in  the  maintenance  of  the 
ward  in  excess  of  her  earnings,  and  allowed  him  a  credit  of 
$S34  as  that  amount.    From  this  decree  this  appeal  was  taken. 

Littles,  Blakedee  <&  AUen,  for  appellant 

McCoUum  <£  Watson,  for  appellee. 

Paxsoh,  J.  The  auditor  found  that  the  appellant  is  a  rela- 
tive by  marriage  of  her  guardian,  the  appellee,  being  a  niece  by 
blood  of  his  wife,  and  that  she  lived  with  her  said  gaardian  sb 
one  of  his  family;  that  slie  wovked  therein,  and  was  boarded, 
clothed  and  schooled  as  one  of  bis  own  children ;  that  she  vu 
generally  strong  and  healthy,  and  able  to  perform  a  reaeonable 
amount  of  labor ;  that  the  guardian  never  applied  for  and  ob- 
tained an  order  of  court  for  an  allowance  for  the  support  of 
the  ward,  nor  does  the  evidence  show  that  the  gaardian  made 
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any  charge  on  hiB  boolcs  for  the  support  of  his  ward  during  the 
time  she  resided  in  his  family.  All  this  ia  consistent  with  the 
allegation,  abundantly  sustaiued  by  the  evidence,  that  the 
^ardian  had  placed  himself  in  looo  parentis  to  his  ward.  We 
Lave  the  further  fact  found  by  the  master,  that  the  orphan  was 
eligible  to  admission  to  the  school  for  soldiers'  orphans  at  Hai^ 
iord,  where  she  could  hare  been  schooled  and  maintained  with- 
ont  expense.  Her  guardian  was  nnder  no  legal  duty  to  place 
her  there,  but  it  is  a  circumstance  to  be  considered  when  he 
attempts  to  charge  her  with  the  cost  of  her  board  and  mainte- 
nance daring  the  years  that  she  was  a  member  of  his  family, 
and  if  she  evidence  is  to  be  believed,  doing  his  chores,  milking 
his  cows  and  feeding  his  pigs. 

The  learned  auditor  rejected  the  claim  of  the  guardian  for 
the  support  and  maintenance  of  his  ward.  In  doing  so  he  was 
clearly  right.  While  relationship,  either  by  consanguinity  or 
affinity,  except  in  the  ease  of  parent  and  child,  does  not  of  itself 
rebat  the  presumption  which  the  law  raises,  that  a  promise  to 
pay  is  intended  when  personal  services  are  rendered,  yet,  as 
was  said  in  Smith  v.  MiUigan,  7  Wright,  107,  it  tends  to  rebut 
fluch  presumption,  and  if  accompanied  by  other  evidence  is 
sufficient.  In  Dougla^t  Appeal,  1  Norris,  169,  the  decision  is 
directly  to  the  point,  that  when  a  step-father  takes  his  step-child 
to  live  with  him  as  one  of  his  family,  he  is  not  entitled  to  be 
repaid  for  expenditures  made  for  her  during  her  minority. 
Duffy  v.  Duffy,  8  Wright,  399,  is  equally  in  point.  See,  also, 
Ruokman'a  Appeal,  11  P.  F.  Smith,  251. 

We  are  of  opinion  that  the  court  below  erred  in  sustaining 
the  exceptions  filed  by  the  guardian  to  the  report  of  the  au- 
ditor. They  should  have  been  dismissed  and  the  report  con- 
firmed. 

The  decree  is  reversed  at  the  costs  of  the  appellee,  and  it  is 
ordered  that  distribution  be  made  as  reported  by  the  auditor. 


a«neTal)7  aa  to  allowances  to  guardianB  for  maintenance,  see  Qott  v.  Culp, 
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Jones  vs.  Oai.dwbi,l. 

[91  Paim.  St.  42.] 

EotTITABLX    OOITTEBeiON. — FBOTTStOH    FOB    NO    BALK    IT    BBIBS 
AQBKB  TO   DIVIDE. 

A  pooltiTe  testamenUry  direotton  to  an  ezacator  to  sell  the  teatator's  r«al  eatata, 
after  Uia  daath  of  M»  vidov,  effiMta  «n  equitable  eonTerdon  thereof.  And  a 
danfchter  to  Tbom  the  taatator,  bj  a  snbaaqnent  daeie  in  hii  will,  gave  and  b«- 
qasathed  a  share  ef  hi»  estate,  takes  no  latcrett  in  the  real  estate  which  can  be 
bonnd  bj  a  judgment  obtained  ag^st  her  is  the  lifUlme  of  Uie  tertatoi'i 

A  BDbeequent  proTiaion  in  the  will,  that  if  the  helra  shall  agree  to  a  dlTidon  of 
the  estate  among  themselvea,  the  exeontor  ahall  not  be  bonnd  to  sell,  deea  sot 
prevent  a  coDrerston. 

Ebbob  to  the  Ooart  of  Common  Pleas,  Ko.  2,  of  Philiulel- 
phia  ooonty. 

Case  Btated,  in  the  Dstnre  of  a  special  verdict,  filed  b; 
agreement  of  the  parties,  wherein  Israel  C.  Caldwell  was  plaint- 
iff  and  Thomas  C.  Jodbs  defendant,  setting  forUi  the  following 
facte : 

Michael  Andreas,  late  of  the  citj  of  Philadelphia,  died  June 
28th,  1865,  seized  in  fee  simple  of,  inter  alia,  a  honse  and  lot 
of  ground  situate  on  the  sonth  side  of  Koble  street,  No.  139,  in 
the  city  of  Philadelphia.  He  left  to  survive  him  bis  widow, 
Sophia  Andreas,  five  sons  and  three  danghters,  among  whom 
was  Mary  B.  Durrell,  intermarried  with  Edward  Dnrrell. 

By  his  last  will  and  testament,  dated  Febmary  7th,  1864, 
duly  proved  July  Bth,  1865,  he  directed,  inter  alia,  as  foUows : 

"  Item. — After  my  decease,  should  she  survive  me,  I  give 
and  bequeath  all  the  income  of  my  real  estate,  with  all  the  debts 
due  me  and  all  the  personal  and  mixed  estate  of  whatsoever  and 
wheresoever  found,  to  my  beloved  wife,  Sophia  Andrese,  dur- 
ing her  natural  life  or  while  she  shall  remain  my  widow,  she 
paying  .all  the  taxes,  water-rents,  ground-rents  and  interest  due 
on  the  mortgages  on  said  estate  or  that  shall  become  dae,  and 
all  the  interest  due  or  to  become  due  on  the  notes  of  hand  held 
against  me,  and  keeping  the  property  in  good  repair." 
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Thea  followed  the  cUose  Bet  forth  in  the  opinion  of  the 
court,  sBcceeded  hy  the  following  direction  : 

"  Item. — After  mj  own  and  m;  wife's  decease,  I  give  and 
bequeath  to  my  five  sons,  Conrad  B.  Andreas,  Michael  M.  An- 
dreas, S&mnel  C.  Andreas,  William  Andreas  and  Isaac  T.  An- 
dreas, one-eighth  or  share  and  share  alike  of  five^ightha  of  my 
uid  estat%,  and  to  my  three  daughters,  Mary  B.  Dnrrell,  Be- 
becea  Wood  and  Harriet  Johnson,  or  either  of  their  heirs  or 
atBigns,  the  three  remaining  three-eighths  or  share  and  share 
alike  of  the  said  three-eighths." 

Sophia  Andrees,  the  testator's  widow,  died  July  5th,  1878. 

Ob  Septemher  10th,  1874,  Israel  0.  Caldwell,  the  plaintiff 
here,  recovered  a  judgment  for  $229  against  Mary  B.  Dnrrell, 
one  of  the  daughters  of  the  said  testator,  who  had  become  and 
then  was  a  widow.  She  died  intestate,  October  3!st,  1876. 
On  November  26th,  1879,  Thomas  C.  Jones,  administrator  de 
lom*  non  cum,  teatamentum  annexe  of  Michael  Andrees,  de- 
ceased, sold  the  testator's  real  estate  at  public  sale  under  the 
antfaoii^  contained  in  the  will.  Israel  0.  Caldwell  thereupon 
released  the  lien  of  his  jndgment  from  the  premises  sold,  in 
consideration  of  an  agreement  by  Jones,  the  administrator,  that 
he  woold  retain,  out  of  the  proceeds  of  sale,  a  sufficient  sum  to 
pay  Caldwell's  judgment,  with  interest  and  costs,  provided  it 
be  determined  that  Mary  B.  Durrell's  interest  in  the  real  estate 
of  Uichael  Andreas,  her  father,  was  such,  on  September  10th, 
1874,  that  Caldwell's  judgment,  recovered  on  that  day,  attached 
thereto  as  a  lien,  and  remained  a  lien  at  the  time  of  the  Bale. 

If  the  court  be  of  the  opinion  that  on  the  above  facte  the 
plaintiff  is  entitled  to  jndgment,  then  judgment  to  be  entered 
for  phuntiff  for  $229,  with  interest  from  September  10th,  1874, 
Hid  costs;  but  if  not,  then  jndgment  to  be  entered  for  de- 
fendant; either  party  reserving  the  right  to  take  a  writ  of 
error,  A:c. 

The  court  entered  judgment  for  the  plaintiff  for  $304  50 ; 
whereupon  the  defendant  took  this  writ  of  error,  assigning  for 
error  the  entry  of  judgment  for  plaintiff. 

Joseph  A.  Ahrame  and  JowpK  L.  TvU,  for  plaintiff  in  error. 
RvddipK  M.  Shick,  for  defendant  in  error. 
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Fazbon,  J.  The  portion  of  the  will  of  Michael  Andreas 
which  is  the  subject  of  the  present  contention  is  as  follows : 
"After  my  own  and  mj  wife's  decease,  it  is  my  will  that  my 
execntor  shall  dispose  of  all  my  property,  real,  personal  and 
mixed,  withoat  application  to  the  Orphans  Coart ;  and  I  here- 
by anthorize  my  said  execntor  to  make  legal  deeds  to  suit  pur- 
chasers of  any  of  my  real  estate,  provided,  nevertheless,  that 
they  shall  publish  in  two  daily  newspapers  one  month,  daily, 
showing  the  time  and  place  where  the  same  is  to  he  disposed 
of,  which  shall  be  at  public  auction ;  but  my  executor  shall  not 
be  bound  to  make  sneh  advertisement  or  sale  if  all  the  Ic^ 
heirs  or  their  legal  representatives  shall  agree  to  a  division  of 
said  estate  among  themselves."  The  will  then  directs  the  pro- 
ceeds of  snch  sales  to  be  divided  among  his  eight  children,  share 
and  share  alike. 

The  single  question  for  oar  consideration  is,  whether  the 
will  works  a  conversion  of  the  real  estate.  If  it  does,  the  judg- 
ment obtained  by  the  defendant  in  error  against  Mary  B.  Dur- 
rell,  one  of  the  testator's  children,  was  not  a  lien  upon  the  real 
estate,  and  the  judgment  entered  by  the  court  below  npon  the 
case  stated  must  be  reversed. 

An  absolute  direction  to  sell  lands  after  the  death  of  the 
testator's  widow,  and  to  divide  the  proceeds  among  his  chil- 
dren, effects  an  equitable  conversion  thereof  into  personalty, 
and  the  interest  of  one  of  the  children  is  not  bound  by  a  judg- 
ment against  him,  before  a  sale,  as  real  estate.  Allison  v.  Wil- 
son, 13  S.  &  R.  330 ;  M&rrow  v.  Bemiaer,  2  Eawle,  186 ; 
Burr  V.  Sim,  1  Whart.  252 ;  Allison  v.  Kurts,  2  Watts,  185; 
Gray  v.  Smith,  3  Id.  289  ;  Simpson  v.  Edso,  8  Id.  24T ;  Em 
V.  Short,  7  Barr,  281 ;  Willing  v.  Peters,  Id.  28T ;  Silverthom 
V.  MoKinster,  2  Jones,  67 ;  Parkinson's  Appeal,  8  Casey,  456 ; 
Wilson  V.  Shoenherger,  Tj)  Id.  121 ;  Brdasky  v.  OaUy's  3eee- 
utors,  1  P.  F.  Smith,  509:  Man's  Appeal,  13  Id.  188;  Ma- 
Clures  Appeal,  22  Id.  41i. 

In  order  to  work  a  conversion,  however,  the  direction  to 
sell  must  be  positive  and  explicit.  It  must  not  rest  in  the  dis- 
cretion of  the  execntor,  nor  depend  upon  contingencies.  A 
direction  to  sell  upon  a  future  contingency  does  not  effect  SB 
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nntil  an  actnal  sale.  Na^lie  Appeal,  1 
i  V.  The  Bank,  10  Barr,  131 ;  Stoner  v. 
IB,  394 ;  AnewaU's  Appeal,  5  Wright,  Hi ; 
id.  84. 

the  will  of  Michael  Atidreas  to  sell  his 
B  language  can  make  it.  Does  the  Bubee- 
it,  it  his  heirs  shall  agree  to  a  division  of 
imselres,  the  execator  shall  not  be  bonnd 
revent  a  conversion )  We  are  of  opinion 
the  reason  that  the  provision  referred  to  is 
be  stricken  from  the  will  without  altering 
aerely  gave  the  heirs  the  right  to  elect  to 
real  estate.  The  law  gives  them  this  right 
e  will.  It  is  well  settled  that  where  real 
>e  sold,  the  parties  interested  in  the  pro- 
ake  the  land  as  snob.    Smith  v.  Starr,  3 

Bixler^l  W.  &  S.  445. 
Bt  have  intended  a  conversion  even  in  the 
f  the  estate  among  the  heirs  by  agreement, 
irs,  and  there  appears  to  have  been  hut  tire 
f  unequal  values.  Be  that  as  it  may,  to 
ronld  have  required  either  a  sale  between 
tion  according  to  law.  The  latter  would 
)Ived  ao  appraisement  and  sale,  and  hence 
s  held  in  Laird's  Appeal,  4  W.  N.  C.  473, 
a  testator  in  his  will,  that  any  of  his  Bone 
itate  at  an  appraisement,  does  not  prevent 

under  an  explicit  direction  that  his  real 
inverted  into  money. 

lews  are  not  in  serious  conflict  with  Neely 
?.  Smith,  433-  The  facts  of  that  case  are 
A  testator  directed  that  his  wife  should 
m  for  life,  and  further  ordered  :  "  It  is  my 
or  two  of  my  children  wish  to  hold  the  old 
ter  two  of  them  ie  of  age,  they  can  do  so  by 
nselves ;  if  they  cannot  agree,  they  can  get 
lersons  to  divide  and  agree  for  them,  the 
rBt  choice,  and  each  of  my  children's  share 


DiqilizedbyGoOt^lc 


158  AMERICAN  PBOBATE  EBPOBTS. 

remaiDing  in  the  property  aotil  thev  arriTe  at  twenty-one 
years.  If,  in  case  none  of  my  children  pnrchase  the  old  man- 
sion, it  mast  be  sold  to  the  best  advantage  for  the  nse  of  my 
children,  and  not  ontil  after  the  decease  of  my  wife."  An  at 
tacbment  in  execation  was  isBQed  against  the  aon,  and  served 
on  the  executors  as  garnishees.  It  was  held  that  the  attach- 
ment boand  the  proceeds  of  the  sale  of  the  lands  in  the  hands 
of  the  exeoQtors.  Thompson,  G.  J.,  and  Read,  J.,  being  of 
opinion  that  there  was  no  conversion,  bat  that  the  land  was 
bound  as  such  by  the  attachment;  Sharswood,  J.,  that  the 
order  to  sell  worked  a  conversion,  and  it  was  bonnd  as  personal 
estate ;  and  Strong  and  Agnew,  JJ.,  dissented.  It  will  thns  be 
seen  that  while  three  of  the  jndges  concurred  in  the  jadgment, 
though  for  difierent  reasons,  four  were  of  opinion  there  was  no 
conversion. 

It  must  be  conceded  that  the  distinction  between  NeAy  v. 
Grantham,  and  the  later  case  of  I/^cPa  Appeal,  supra,  is  vety 
slight.  Yet  there  is  a  difference.  In  Lair^a  Appeal  the  pro- 
vision was  that  any  of  the  testator's  boos  might  take  the  real 
estate  at  the  appraisement.  This  required  an  agreement  be- 
tween the  sons  as  to  who  should  take.  They  could  have 
bo  agreed,  and  the  property  could  have  been  taken  with- 
out the  provision  of  the  will.  In  either  event  there  would 
have  been  a  sale  and  a  conversion  of  the  estate  into  money, 
which  is  precisely  what  the  testator  intended.  In  Neely  v. 
Oranihaw.  the  provision  was  "  that  if  any  otu  or  two  of  my 
children  wish  to  hold  the  old  mansion  property,  after  two  of 
them  is  of  age,  they  can  do  so  by  agreeing  among  themselves ; 
if  not  agreeing,  they  can  get  three  disinterested  persons  to 
divide  and  agree  for  thetn,  the  eldest  to  have  the  first  choice, 
and  each  of  mj  children's  share  remaining  in  the  property." 
This  clause  of  the  will  could  not  be  stricken  out  without  essen- 
tially Qhanging  its  legal  effect.  Tbe  right  is  not  given  to  all 
the  children  to  take ;  it  is  to  one  or  two  only,  and  the  eldest  to 
have  the  right  of  choice.  It  is  tme  the  children  might  have 
dispensed  with  all  this  by  agreement.  Nevertheless,  rights  are 
given  to  a  portion  of  them  to  the  exclusion  of  others.    It  is 


DiqilizedbyGcXlglC 


JOSES   T.   CALDWELL.  159 

not,  as  is  in  the  case  in  band,  a  proTision  which  confers  apon 
the  children  jnat  what  the  law  gives  them  without  the  will. 

NeAy  t.  Oraniharn  does  not  seem  to  hare  beeo  called  to 
onr  attention,  when  Zair^a  Appeal  was  decided.  It  waa  not 
cited,  BO  far  as  the  report  ehows,  nor  is  it  referred  to  in  the 
opinion  of  the  coort.  It  appears,  however,  to  have  been  right- 
ly decided,  and  does  not  need  qualification.  The  principle  we 
regard  as  aonnd,  that  where  there  is  a  positive  direction  in  a 
will  to  sell  real  estate,  and  it  is  conpled  with  no  qnalification  as 
to  a  divi^on  of  the  property  between  tlie  heirs,  other  than  that 
which  the  law  gives,  snch  direction  to  sell  works  an  equitable 
conversion.  I  do  not  see  that  this  interferes  with  Neel/y  v. 
Graatham;  if  it  does,  that  ease  most  give  way  to  this  extent 
to  the  later  case  of  Lairds  Appeal. 

The  judgment  is  reversed,  and  judgment  for  the  defendant 
below  Dpou  the  case  stated. 


What  aetwBwrj  to  eonstltDte  conTeraianr— A  dliectloii  in  a  will  to 
uecaton  to  sell  the  real  est»te  of  the  tMtator,  and  diBtribute  the  proceed* 
UDoai;  penona  named  coaatitulM  a  coDBtmctlTe.  or  equitable,  convenioD. 
Oallap  T.  Wright,  01  Hon.  (N.  T.)  386;  Flanagan  v.  FlaiiagaD,  8  Abb.  N.  a 
41%:  UatUs  t.  Ghiffln,  8  Rich.  {B.  C.)  79;  Wilklna  v.  Taylor,  Id.  201;  Dob- 
•CH'i  Ertate,  11  Phila.  (Pcdd.)  81;  HaaterBoa  v.  Pollen,  83  Ala.  145.  Bee, 
tlao,  Cnue  v.  Barlej^,  8  P.  Wma.  20;  Ackroyd  t.  Smithaon,  1  Bro.  C.  C.  SOS; 
Vdker  v.  Oiore,  1ft  Vea.  S8T;  In  re  Estate  of  Stevenson,  3  Del.  Chan.  107; 
Morris  T.  Morrfg'  Exec,  i  Houst.  (Del.)  414. 

If  it  appeaia  from  the  will  that  the  testator  mtu»d»d  that  his  executors 
■boold  sell,  (hough  they  are  not  absolutely  directed  to  do  ao,  the  property 
will  be  deemed  in  equity  converted  into  money.  Fhelpa  v.  Pond,  28  N.  Y. 
flS;  Wheldalo  v.  Partridge,  5  Ves.  388;  Blount  v.  Blount,  64  Ala.  860;  White- 
betd  T.  Wilaon,  29  N.  J.  Eq.  896;  Gray  v.  Henderson,  71  Penn.  St.  S68; 
Dodge  V.  WiUiams,  46  Wis.  70;  Gould  v.  Taylor  Orphan  Asylum,  Id.  106. 
Bat  see,  eantra.  Chew  t.  NlcUin,  46  Penn.  St.  84;  Edward's  Appeal,  47 
Indiana,  144;  Beeger  v.  Beeger,  31  N.  J.  £q.  90,  where  It  U  held  that  conver- 
■ion  it  a  question  of  iniention,  and  to  effect  it  by  will  the  direction  to  convert 
llKTdn  must  be  positive  and  explicit. 

There  la  a  converaion,  notwithstanding  a  direction  in  the  will  postponing 
the  tfane  of  the  sale.  Hi^  v.  Woriey,  88  Ala.  196;  Hockerv.  Gentry,  8  Mete 
{Zy.)468. 

But  conTerdon  is  not  to  be  presumed  beyond  the  purposes  of  the  wiU. 
Onick  V.  Bachos,  40  Hd.  73. 

And  where  the  purpoaea  (or  which  the  conversion  U  ordered  are  invalid 
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as  a  whole  or  in  part,  the  converelon  fails  }>ri  tanto.    Qinud  v,  Oiiaod,  58 
How.{N.  Y.)Pr.  175. 

Time  eoEiTersIoii  deemed  compIeto.T-ConTerdon  is  to  be  regaided  u 
complete  from  the  death  of  the  testator.  lieifl  t.  Strite,  54  Hd.  SM: 
Wurts  V.  Page.  19  N.  J.  Eq.  865. 

But  if  the  convereioD  is  directed  to  be  made  upon  tlie  happening  of  a 
coDtingency,  then  it  will  date  from  such  contingency  when  it  arises.  Tsjlor 
T.  Johnson.  68  N.  C.  881. 

And  if  the  land  is  to  be  sold  at  the  executor's  discretion  as  to  time,  there 
Is  no  conreraion  until  an  actual  sale.  Christler  t.  Heddis,  6  B.  Hon.  (Ej.) 
37;  Id.  349. 

Qeneral  words,  giving  executor  power  "  to  settle  mj  estate  as  they  Judge 
best."  do  not  confer  a  power  to  sell  real  estate  or  operate  m  an  equitable  cmi- 
Terslon.    Skinner  v.  Wood,  76  N.  C.  109. 

In  case  there  is  a  direction  to  sell  the  realty  for  a  particular  purpose,  it  ii 
not  a  conversion  of  the  real  estate  into  personalty  except  for  that  pu'pose 
and  to  that  extent    ffilton  v.  Hilton,  3  MacArthui,  70. 

Election  to  take  land  Instead  of  proceeds— The  right  of  devisees  to 
take  the  land  itself  rather  than  the  proceeds,  is  well  established.  Ridgwty 
T.  Underwood,  67  Illinois,  419;  Qreen  t.  Johnson,  4  Bush  (Ey.),  167. 

But  aU  the  devisees  must  elect  to  take  the  land  or  It  must  be  sold.  Shsl- 
lenberger  v.  Ashworth,  35  Penn.  8t  153;  Earcum's  Exec.  v.  Hadwall,  14 
Grattan,  869.    Contra,  Uandelbaum  v.  McDowell,  39  Hich.  78. 

The  election  must  be  made  promptly,  and  it  will  be  too  late  to  elect  lo 
take  the  laud  after  a  sale  of  it  under  a  decree  at  the  suit  of  the  admiiuelmlor. 
Craig  V.  Jennings.  81  Ohio  St.  84. 

A  slight  expression  of  intent  is  sufficient  to  show  an  election  to  take  the 
land,  if  the  parties  are  of  lawful  age.  provided  the  rights  of  others  are  not 
affected  thereby.  No  positive  act  is  required.  Prentice  v.  Janssen,  79 
N.  T.  478. 

The  will  of  Anneke  Jantz  Bogardus.  who  died  in  1668.  in  the  village  of 
Beverwyck  {now  Alb&ny),  directed,  iTUer  alia,  that  his  "  fonr  flist-bom  chil- 
dren shall  divide  out  of  their  father's  properCy  the  snm  of  one  thouMnd 
gilders,  to  be  paid  by  them  out  of  the  proceeds  of  a  certain  farm,  befoe 
any  other  division  takes  place."  It  is  held  that  this  did  not  amount  loi 
conversion,  inasmuch  as  the  doctrine  of  equitable  conversion,  as  Icnown  to 
the  Snglish  law,  did  not  exist  in  the  Dutch  law,  which  prevailed  in  Kew 
Netherlands  at  the  time  the  will  was  made.  Ton  Qieasen  v.  Biidgford,  81 
N.  T.  848. 
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ilERRlGK  VS.  MBRBICK. 

[S7  Ohio  St.  12S.] 

D. — COBBECTTION     OF    DBSORIPTIOir     FABTLT 
KBBONEOOS. 

.  for  life,  in  the  foiloviag  words:  "  A11  the  .  .  .  raal 
I  of."  He  owned  100  arreB  of  land,  and  no  more,  odb- 
e«tion  2V  and  tlie  other  moiety  was  the  east  half  of  the 
aectioQ  SS.  He  derised  the  porljon  ia  »eation  S8,  hj  a 
C,  at  the  death  of  B.,  chftrged  with  cert^D  legmoiea,  aod 
gectioD  Se  to  D.,  at  tbe  death  of  B.,  charged  with  cert»itt 
e  ip  the  particolar  description  of  the  land  de*iBed  to  D., 
iserted  iartead  of  north,  ffeld,  that  ao  much  oftha  de- 
ls slionld  be  rejected,  and  that  the  land  will  pass  to  D., 
tha  other  proviaions  of  the  will. 

R.  Merrick,  executor  of  aud  a  devisee  under 
lerrick,  broagbt  suit  lu  the  Court  of  Com- 
I  Wert  county,  against  J.  J,  Merrick  and 
tition  it  is  shown  that  Adam  Merrick,  on 
,  executed  his  will  of  that  date  in  due  form, 
>llows ;  "  I  do  giYe  and  bequeath  to  my  be- 
[errick,  all  the  personal  and  real  estate  that 
I,  to  have  and  to  hold  during  her  natural 
rsonal  estate  of  whatsoever  kiod  I  may  die 
lid  wife  is  to  have  to  dispose  of  as  she  may 
»th,  should  she  outlive  me. 
!  and  bequeath,  after  the  death  of  my  wife, 

Merrick,  the  west  half  of  the  north-west 
mmbor  twenty-seven  (27),  township  one  (1), 
(3)  east,  he  paying  Frank  Merrick,  son  of 
hundred  dollars,  at  the  time  he,  Frank  Mer- 

majority ;  and  he  is  tu  pay  Isia  O.  Merrick, 

[errick,  at  the  time  she  arrives  at  her  major- 

ud  fifty  dollars.    Elmer  Merrick,  the  oldest 

rick,  two  hundred  dollars  at  the  time  be 

rity, 

3  and  bequeath  to  my  son  Adam  B.  Merrick, 
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after  tbe  dentb  of  mj  wife,  the  east  half  of  the  soatli-east 
quarter  of  section  number  twenty-eight  (28),  township  one  (1), 
eoutb  range  three  (3)  east  containing  eighty  acres  of  land,  more 
or  less.  And  be,  the  said  Adam  H.  Merrick,  has  to  pay  Mary 
Elsie  Merrick,  liia  daughter,  three  hundred  dollars,  when  she 
arrives  at  her  majority,  and  bis  son,  Charles  H.  Merrick,  two 
hundred  dollars,  at  the  time  he  arrires  at  bis  majority,  and  he 
is  to  pay  to  Adam  W.  Smith;  one  handred  and  fifty  dollus  at  tbe 
time  be  arrives  at  his -fall  age  or  bis  majority. 

"Item  4.  I  give  and  bequeath  to  Alice  Eteline  Stewart, 
daughter  of  John  Stewart,  deceased,  three  hundred  dollars  at 
my  death,  if  sbe  outlives  me,  to  be  paid  out  of  my  personal 
estate,  at  the  time  she  arrives  at  her  majority. 

"  Item  5.  I  do  appoint  my  son,  Adam  B.  Merrick,  executor 
of  this  my  last  will  and  testament.  I  do  hereby  revoke  all 
former  wills  by  me  made," 

That  on  November  18,  1872,  tbe  will  was  admitted  to  pro- 
bate in  the  Probate  Court  of  Van  "Wert  county,  and  said  Adam 
B.  Merrick  accepted  tbe  trust  as  execntor  under  tbe  will,  and 
received  letters  testamentary  as  sach  executor: 

That  neither  at  tbe  time  the  will  was  made,  nor  aabee- 
quently,  did  Adam  Merrick  own  any  other  lands  than  tbe  fol- 
lowing :  the  west  half  of  tbe  nortb-west  quarter  of  section  27, 
and  the  east  half  of  the  north-east  qoarter  of  section  2S,  both 
tracts  in  Hoagliu  township.  Tan  Wert  county : 

That  by  the  third  item  in  his  will,  above  set  forth,  Adam 
Merrick  intended  to  devise  to  Adam  B.  Merrick  the  east  half 
of  the  north-east  quarter  of  section  38,  above  mentioned,  bnt 
by  mistake  of  the  draftsman,  the  land  was  described  in  the  will 
as  the  east  half  of  the  »ouM-east  quarter  of  said  section  28,  in 
which  tract  Adam  Merrick  had  no  interest  at  or  after  tbe  time 
ti]e  will  was  made : 

That  by  a  proper  construction  of  the  will,  tbe  word  touth, 
in  said  third  item,  shonld  be  read  noriA  : 

That  Adam  W.  Smith,  and  other  legatees,  whose  legacies 
are  chatted  upon  tbe  real  estate,  ae  appears  by  the  will,  have 
arrived  at  majority,  and  their  legacies  are  payable : 

And  that  doubts  are  entertained  by  the  executor,  and  othen 
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II,  as  to  the  proper  eoDBtmctioD  and  mean- 
tem  of  the  will,  with  respect  to  the  land 

hat  the  court  will  declare  the  proper  con- 
ing of  the  will,  in  the  particular  aforesaid, 
rights  of  the  legatees  and  deviseea,  and  the 
>r,  may  be  known,  and  the  legacies  niaj  be 

heire  of  Adam  MerHck,  denied  the  allegSr 
1  as  to  the  mistake  and  the  intention  of  the 

.dam  Merrick  is  etill  living, 
art,  to  which  the  canse  was  appealed,  by  its 
I  the  will  as  the  plaintiff  below  claimed  it 
,  and  the  defendant  below,  on  leave,  filed 
ion  in  error  to  reverse  the  judgment. 

•dtsgaher  and  /  D.  Clark,  for  plaintiffs  in 


f,  for  defendants  in  error. 

atnte,  anthority  is  granted  to  an  executor  to 
ion  in  the  Court  of  Common  Fleas,  asking 
le  court  in  an;  matter  affecting  the  tmst 
to  be  administered,  and  the  rights  of  the 
(51  Ohio  L.  202,  §  8  ;  Rev.  Sts.  §  6202 ; 
Mauck,  35  Ohio  St.  503.) 
t  Adam  B.  Merrick  has  invoked ;  and  the 
wrts  the  claim  that,  while  the  will  on  its 
abiguity,  the  word  south,  in  its  third  item, 
e  mistake  of  the  scrivener,  the  testator  in- 
rd  north  should  be  ased.  The  sole  qnes- 
lether,  un  proof  of  anch  fact,  it  is  compe- 
declare  that  the  east  half  of  the  nortli-east 
iS  passed  by  the  will  to  Adam  K.  Merrick 
mother, 
reel  of  real  estate  which  is  accurately  de- 
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scribed  in  the  third  item  of  the  will,  it  might  well  be  argued, 
if  that  datiBe  stood  alone,  that  the  testator  must  have  believed 
he  had  some  devisable  interest  jq  the  land,  and  hence  that  the 
devise  related  to  snch  land,  although,  in  point  of  fact  he  had 
no  interest  in  it  whatever.  (Fitspatrick  v.  Fitzpatrick,  36 
Iowa,  674;  Eurte  v.  mhner,  55  III.  514;  2  Eindolph  &  Tal- 
oott's  Jarman  on  Wills,  403.)  Bnt  the  clanse  does  not  stand 
alone,  nor  is  it  to  be  constraed  as  standing  alone.  On  the  cod- 
trarj,  r^rd  mtist  be  had  to  the  whole  instrament ;  and  while 
the  will  can  only  be  properly  constmed  by  its  words,  we  may 
be  aided  in  snch  construction  by  evidence  of  the  sitoation  of 
the  testator,  with  respect  to  his  property  and  the  objects  of  bis 
bounty,  at  the  time  the  language  was  employed.  (  Woinnan  v. 
Teagarden,  2  Ohio  St.-  380.) 

The  inquiry,  then,  is  whether  the  description  in  the  third 
item  ie  referrible  to  the  fact  that  the  testator  must  have  sap- 
posed  he  had  a  devisable  interest  in  the  premises  there  de- 
scribed, or  wliether  the  mistake  claimed,  that  is,  the  nse  of  the 
word  south  when  north  was  intended,  was  really  made.  Whidi 
is  the  more  reasonable  supposition  %  It  appears  that  the  testator 
had  no  interest  whatever  in  the  laud  there  described,  at  the 
time  or  after  the  wiJJ  was  esecuted.  It  then  belonged  ta  and 
was  in  the  possession  of  his  son  Isaac,  and  the  theory  that  the 
testator  was  perfectly  aware  of  that  fact  is  certainly  reasonable. 
On  the  other  hand,  he  did  own  the  east  half  of  the  nortb-east 
quarter  of  the  same  section — indeed,  resided  on  it  when  the 
will  was  made  and  antil  he  died ;  and  it  is  not  denied  that  it  is 
embraced  in  the  devise  to  his  wife,  for  he  devised  to  her,  for 
life,  all  his  real  estate,  consisting  of  two  eighty-acre  tracts. 
One  of  these  tracts  he  devised  by  proper  description  to  hia  son 
Robert,  on  the  death  of  his  motiier,  charged  with  certain  l<^;a- 
ciee,  and  unless  the  other  tract  was  devised  to  Adam  R.,  at  the 
death  of  his  mother,  it  will  pass  at  her  death  to  the  testator's 
heirs.  But  a  testator  is  not  presumed  to  intend  to  die  intestate 
as  to  any  interest  in  his  property  to  which  his  attention  seems 
to  have  been  directed.  (Collier  v.  Collier,  3  Ohio  St.  369.) 
Again,  unless  the  testator  intended  by  the  third  item  to  devise 
the  tract  in  the  north-east  quarter  which  he  really  owned,  why 
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postpone  the  taking  effect  of  sucb  deviae  antil  the  death  of  his 
as  we  have  seen,  was  the  owner  and  in  posees- 

in  the  aouth-east  qnarter,  and  it  is  not  reasoD- 
Btator  believed  his  widow  could  derive  any  ad- 
jevise  to  her  of  that  land  during  life.  More- 
e  the  land  devised  to  Adam  B.  with  the  pay- 
n  legacies,  nnlese  he  intended  to  devise  the 
Uj  owned  1  Would  he  make  such  charge  on 
e  had  no  interest,  on  the  supposition  that  he 
Qpon  it }    Besides,  at  the  time  the  will  was 

K,  Merrick  had  resided  with  his  family  on  the 
er  in  qnestion  for  more  than  six  years,  and  he 
side  thereon.  Is  it  not  reasonable  to  suppose 
desired  him  to  have  the  land  upon  which  he 
y,  all  the  land  which  the  testator  owned  was 
ife  for  life,  and  the  inference  is  irresistible  that 
nd  no  other,  was  devised  to  his  two  sons,  Rob- 
,,  at  the  death  of  Mrs.  Merrick.     One  mOiety 

clear  words  to  Robert,  on  the  death  of  bis 
ejecting  the  erroneous  description,  the  word 
appears  on  the  face  of  the  will,  in  the  light  of 
jiscloeed,  to  warrant  as  in  saying  that  by  the 
lerrick  the  other  moiety,  the  east  half  of  the 
r  of  section  23,  Hoiglitt  township.  Van  Wert 

Adam  R.  Merrick  on  the  death  of  his  mother, 
ise  is  determined  by  a  just  and  proper  applica- 
im,  FaU'i  demonatraiio  non  nooet.  {AsAioorth 
ining  v.  Banning,  12  Ohio  St.  381,437;  1 
GOtt's  Jarman  on  Wills,  734,  744 ;  2  Id.  390.) 
Srmed. 


I  effect  of  erronecuB  description  of  deyisee  or  nibject-mat- 
land  V.  Brady,  1  Am,  Prob.  B.  441 ;  Higgine  v,  Owen,  in- 
t,  ante,  p.  89. 
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Detroit  Fibb  akd  Marine  Insubanob  Oo.   «a. 

ASPINALL. 

[44  Michigan,  830.] 

AnunnBTBATOR's  HOBraAaB. — Failube  to  oohplt  with      * 

8TATDTE8, 

An  admtnUtTBtor'B  mort^^age  glrta  upon  the  Mtato  to  r^e  monej  to  pay  ita 
debts  Is  invalid  If  the  order  alloiring  it  doea  not  follow  the  atatnte  and  sptdfj 
the  Ume  for  which  It  ma;  ran  and  tba  rate  p«r  ceot  at  which  it  ahkll  b«  giTM. 
The  good  foith  of  the  parties  will  not  make  It  valid. 

Appeal  from  the  Snperior  Conrt  of  Detroit,  on  bill  to 
foreclose. 

Moore,  Cftaifield  &  Warner,  for  complaiDatit. 

WUMTison,  Post  fife  Wil&ineon,  for  defendants. 

Mambtos,  C.  J.  The  complainant  company  seeks  to  fore- 
close a  mortgage  given  it  npon  real  estate  bj  the  adminiatn- 
trix  of  Philip  Aspinall  deceased. 

A  license  was  granted  by  the  Probate  Court  to  the  admin- 
istratrix to  mortgage  certain  property  of  the  deceased,  bnt 
"  no  time  or  rate  per  cent.,  npon  the  basis  of  which  said  mort- 
gage should  be  exeooted,  was  specified  in  the  license.  No  re- 
port was  made  by  the  administratrix  to  the  Probate  Conrt,  of 
her  action  in  mortg^ing  said  property,  and  the  Probate  Court 
never  tpasaed  npon  the  question  of  time  and  rate  per  cent,  con- 
tained in  said  mortgage." 

That  the  statute  (2  Com.  L.  §  4,626)  was  not  complied  with, 
and  that  this  was  fatal  to  the  validity  of  the  mortgage,  aa  such, 
as  decided  in  Edwards  v,  Taliafero,  34  Mich.  15,  most  be  con- 
sidered as  beyond  question. 

It  is  claimed,  however,  that  certain  equities  exist  in  favor 
of  the  complainant,  under  which  the  mortgage  may  by  the 
conrt  be  held  efEectaal;  among  these,  the  good  faith  of  the 
parties ;  the  fact  that  a  mortgage  for  nearly  this  amoant  upon 
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real  estate  of  the  deceased,  was  from  mooeys  received  upon 
tlie  mortgage  in  enit  paid  and  discharged,  should  be  con- 
sidered. 

We  have  carefully  considered  all  the  equities  presented  in 
favor  of  the  complainant.  If  a  Don-compliance  with  the  stat- 
nte,  §  4,626,  can  thus  be  avoided,  then  in  all  cases  where  the 
parties  act  in  good  faith,  and  the  money  is  nsed  to  pay  and  dls- 
chai^  debts  of  the  deceased,  it  becomes  a  dead  letter.  But  it 
is  only  for  the  purpose  of  paying  debts  against  the  estate  of  the 
deceased  that  the  judge  of  probate  may  empower  an  adminis- 
trator to  mortgage  the  estate,  Such  a  coastruction  as  is  con- 
tended for  would  make  the  statute  in  effect  a  nullity. 

The  mortgage  taken  up  by  the  proceeds  of  the  one  in  suit, 
was  not  upon  the  same  property  or  any  part  of  the  property 
described  in  the  mortgage  in  this  case.  Had  this  mortgage 
been  given  upon  the  same  property,  to  take  ap  a  previous 
one,  then  it  might  become  important  to  consider  whether  com- 
plunant  conld  not  to  that  extent  be  subrogated  to  the  rights  of 
the  prior  mortgagee.  Under  the  facts  in  this  ease  we  are  of 
i^iniou  that  no  sndi  question  can  arise,  and  that  the  complain- 
ant can  obtain  no  relief  in  this  case. 

The  decree  most  be  reversed  and  the  bill  dismissed  with 
costs  of  both  courts. 

The  other  Justices  concurred. 


Tke  provisloiiB  of  the  statute  refened  to  ore  as  follows  : 
Sea.  2.  Socli  order  [empoweriog  an  sdministrator  to  mortgage  the  estate 
for  the  pajment  of  its  debts]  shoU  be  obtained  bj  petition  to  tlie  proper 
judge  ot  probate,  •  ■  •  &nd  snch  order  shell  specify  tbe  amount  to  be 
secured  bj  anch  mortgage  of  otlier  securitj,  tbe  rate  of  interest  to  be  given, 
•ad  the  length  of  time  for  which  such  mortgage  or  other  security  shall  be 
given.    ■    "    ■ 

Sac.  S.  •  •  "  said  proceedings  of  the  said  •  •  •  administrator 
■  *  •  in  mortgaging  or  otherwise  pledging  such  estate,  shall  be  reported 
to  the  judge  of  probate,  and  by  him  be  subject  to  be  conflrmed  or  vacated, 
and  new  proceedings  to  be  had,  to  the  same  extent  and  in  the  same  manner, 
■snearasmaybe,  as  is  now  provided  bf  law  in  the  case  of  the  sale  of  real 
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Preble  vs.  Pseble. 

[7S  Maine,  sSi.] 

EXEODTOB  AB  WITNBae  IN  8CPP0BT  OF  UIB  OWN  CLAHC, 

An  (ctecntor  or  idmloUtratoT  cannot  tcBtdty  in  hia  own  babtUf  In  BuppOTt  <rf  U* 
private  claim  tgaioHt  the  eiUte,  which  be  pontinallj  repreaeata.  but  wbich 
tn  that  inatanoe  ia  the  real   defendant  against  which  be  b  procaeding  M 

pluntiff. 

On  report  of  the  presiding  jnetice. 

An  appeal  from  tlie  allowance  of  Harriet  K,  Preble'B  ti- 
lled private  account,  ahe  being  the  adminiBtratriz  of  her  late 
husband,  Benjamin  Preble ;  the  appellant,  herself  an  heir,  ap- 
pearing for  his  heirs.  The  estate  had  been  represented  inBoIv- 
ent  and  commisBioners  appointed. 

As  to  the  charges  for  personal  property  (not  money)  the  do- 
ienee  was  the  etatate  of  limitations ;  six  years  elapeed  after 
the  charges  and  before  the  death  of  the  intestate,  which  oc- 
curred on  January  26,  1879,  the  claimant  waa  bis  wife  daring 
that  period  of  time.  If  those  charges  are  legally  barred  by  the 
Btatnte  of  limitations,  they  are  to  be  stricken  from  the  claim. 
If  not  thus  barred,  or  if  it  is  a  matter  of  discretion  with  the 
triftl  conrt,  whether  snch  a  defense  shall  be  allowed  or  not,  then 
as  to  those  items  a  trial  is  to  be  had. 

As  to  the  remaining  items  (for  money),  the  heirs  contended 
that  a  claim  for  them  cannot  be  legally  sustained,  against  their 
objection  to  the  sdmission  of  snch  evidence,  by  either  ber  own 
testimony  or  by  her  affidavit  accompanying  the  claim.  If  that 
be  BO,  then  those  items  wore  to  be  expunged  from  the  account 
But  if  otherwise,  or  if  it  be  a  matter  of  discretion  with  the  trial 
jndge  to  admit  snch  evidence  or  not,  then  as  to  those  iteme  > 
trial  is  to  be  had. 

Upon  a  decision  by  the  law  conrt  of  the  law  questions  pre- 
sented, the  case  to  be  remandci  to  the  trial  court,  for  an  a^ 
rangement  and  settlement  of  the  case  accordingly. 

£  Sale  t&  Z.  A.  Emery,  for  appellant. 

A.  P.  Wiswell,  for  administratrix. 
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8thond8,  J.  The  adiniuistratrix  of  an  insolvent  estate,  od 
ppeal  by  an  heir  from  the  allowance  in  the  Probate  Coart  of 
er  private  elaita  against  the  estate,  eeeks  to  snstain  it  by  her 
wn  testimony. 

Is  she  a  eomp>etent  witness} 

"  The  rales  of  evidence  iti  special  proceedings  of  a  civil  na- 
nre,  snch  as  before  *  *  *  courts  of  probate,  shall  be  the 
ame  as  herein  provided  for  civil  actions."  R.  8.  c.  82,  §  89 ; 
Wiihee  v.  Jiowe,  45  Maine,  685. 

"  Nor  have  we  more  enlarf^d  jurisdiction  for  the  applica- 
ioii  of  principles  of  equity,  when  exercising  appellate  author- 
ty  as  a  court  of  probate,  than  we  should  have  as  a  court  of 
:ommon  law ;  for  the  rules  of  evidence,  as  well  as  of  property, 
lind  us  eqnally  in  either  capacity,  except  where  by  statote  a 
lifiereuce  is  made."     Eveletk  v.  Grouch,  15  Mass.  309. 

It  is  clear  that  the  testimony  of  the  administratrix,  a  party 
o  the  record  and  directly  interested  in  the  event  of  the  suit,  is 
xcluded  by  the  common  law.  The  statnte  which  forbids  the 
ixcnse  or  exclusion  of  witnesses  on  these  grounds  does  not 
,pply  generally  to  cases  in  which  one  of  the  parties  is  the  legal 
«presentative  of  a  deceased  person,  but  on  the  contrary  usually 
excludes  the  survivor  from  testifying  in  bis  own  favor,  when 
be  death  of  the  other  party  to  the  contract  or  cause  of  action 
las  rendered  it  imposeible  to  have  his  evidence  at  the  trial.  In 
lie  excepted  cases,  in  which  the  statute  applies,  notwithstand- 
ng  the  death  of  the  adverse  party,  there  is  no  provision  that 
Ln  executor  or  administrator,  presenting  a  private  claim  against 
;he  estate,  may  testify  in  bis  own  behalf  in  its  support,  adverse- 
y  to  the  estate  which  he  nominally  represents,  but  which  in 
hat  instance  is  the  real  defendant  against  which  he  is  proceed- 
ng  as  plaintilf.  The  statute  does  not  make  the  administratrix 
L  competent  witness,  in  this  proceeding. 

In  Ela  V.  Edwards,  97  Mass.  3L8,  it  was  held  that  an  ex- 
ecutor is  not  a  competent  witness  in  his  own  behalf  to  sustain 
t  clnim  for  services  rendered  to  the  testatrix  in  her  lifetime: 
'  The  party  plaintiff  to  the  contract  in  issue  and  on  trial,  as 
veil  as  the  plaintiff  of  record,  was  the  appellant  in  his  individ- 
lal  right.    The  party  defendant  was  the  estate,  of  which  the 
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appellaut  was  the  execntor,  bnt  which  wae  neceeeari];  repre- 
sented in  this  proceeding  by  the  party  objecting  to  the  appel- 
lant's claim.  The  statnte  regulating  the  competeBcy  of  parties 
to  the  record  as  witnesses  applies  equally  to  probate  proceed- 
ings and  to  actions  at  law.  The  fact  that  the  appellant  was 
obliged  to  make  his  indiyidnal  claim  by  stating  it  in  hia  account 
rendered  to  the  Conrt  of  Probate,  instead  of  in  a  declaratioD 
in  an  action  at  common  law,  gave  him  no  right  to  testify  io  his 
own  favor  since  the  death  of  the  person  whom  he  aU^^  to 
have  made  the  contract  which  was  the  foundation  of  the  claim." 
Highee  v.  Bacon,  8  Pick.  483;  Bailey  v.  Blanohard,  12  Pick. 
165 ;  Granger  v.  Baeaett,  98  Mass.  468. 

The  duty  of  the  ezecator  or  administrator  to  verify  his  ac- 
count by  oath,  the  power  of  the  Probate  Conrt  to  Bnbjeet  him 
to  examination  nnder  oath,  apon  matters  concerning  his  rela- 
tions to  the  estate,  his  accounts  and  administration,  are  well  re- 
cognized by  the  decisions  cited.  These  resnlt  from  his  accept- 
ance .of  the  trust  over  which  that  court  has  supervision;  or 
come  directly  by  statute.  They  gave  him  no  advantage  as  a 
witness,  when  he  assumes  the  position  of  creditor  of  the  estate. 
Sighee  v.  Bacon,  1  Pick.  14  ;  O'Dee  v.  McOraU,  7  Green. 
467;  Pope  v.  Jackmi,  11  Pick.  117;  Bradley  v.  Veaeie,  47 
Maine,  85;  Sigmmey  v.  Witkerdl,  6  Met.  658;  Oovld  v. 
Carlton,  55  Maine,  511. 

As  the  statute  of  limitations  is  not  urged  in  argnment  as  * 
defense,  it  may  properly  be  assumed  that  the  lapse  of  time, 
during  covertnre,  would  not  bar  any  items  otherwise  valid  and 
proved. 

Case  remanded  for  trial. 


Bee  Troup  v.  Rice,  1  Am.  Frob.  R  15 
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Bh^mbb'b  Appeal. 

[SI  FeniL  St.  14!.] 

MASSES. — Statute  as  to  ohabitablb  tskb. 

i«at«d  wilhin  one  month  of  hit  death,  left.  >  beqneit  to  k 
»d  ID  mtmeB  for  the  repoee  of  hit  aoiiL  The  italnte  pro- 
le* Tor  cfaaHttbU  or  religiooi  nsM  anlen  b;  trill  eiecuted 
ora  death.    Htld,  tJiat  the  beqaett  wu  within  the  itatale 

istatia  Rhymer,  late  Auastatia  Power,  and 
;,  guardian  of  John  and  Mary  Power,  from 
ioart  siistaioiog  the  exceptions  to  the  report 
ge  ia  the  estate  of  Martin  Power,  deceased, 
died  July  23d,  1874,  leaving  a  will,  dated 
1  thiB  will  he  made  a  number  of  specific  be- 
ih  were  several  to  Catholic  institutions,  and 
3«tate  he  disposed  of  as  follows : 
!  rest,  residue  and  remainder  of  my  estate  I 
I  to  St.  Mary's  Catholic  Church,  to  be  ex- 
or  the  benefit  and  repose  of  my  soul." 
f  the  executors  of  the  decedent  was  audited 
ho  held  that  the  reatdnary  bequest  was  for  a 
"  religious  "  use,  and  was  void  by  virtue  of 
26th,  1855,  and  that  the  amount  tiiereof 
i  to  the  appellants,  the  heirs  of  testator, 
iled  to  this  mling  on  behalf  of  St.  Mary's 
court  sustained. 

md  ff.  F.  Hepburn,  for  the  appellants. 

>r  the  appellee. 

By  the  residuary  clause  of  his  will,  executed 
)  his  death,  the  testator  bequeathed  "  all  the 
imainder  "  of  his  estate  "  to  St.  Mary's  Cath- 
expended  in  masses  for  the  benefit  and  re- 
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It  is  contended  that  the  bequest  is  void  under  the  Act  of 
1855,  the  11th  eection  of  which  declares  that  "  no  estate,  real 
or  personal,  shall  hereafter  be  bequeathed,  devised  or  conveyed 
to  any  body  politic,  or  to  any  person,  in  tmst  for  religions  or 
charitable  usee,  except  tho  same  be  done  by  deed  or  wiD 
attested  by  two  crediEile  and  at  the  same  time  disinterested  wit- 
nesses, at  least  one  calendar  month  before  the  decease  of  the 
testator  or  alienor,  and  all  dispositions  of  property  contrary 
hereto  shall  be  void  and  go  to  the  residnary  legatee  or  densee, 
next  of  kin  or  heirs  according  to  law." 

While  the  propriety  of  legislation  which  thus  limits  the 
right  of  giving  for  religions  or  charitable  pnrpoees  may  eome- 
times  have  been  questioned,  it  has  never  been  donbted  that  the 
act  is  constitutional,  and  the  only  question  presented  for  onr 
consideration  is  whether  the  residuary  bequest  is  for  either  a 
religions  or  charitable  use,  and  therefore  falls  within  the  prohi- 
bition of  the  statnte. 

The  testator  has  clearly  declared  the  nse  or  purpose  to 
which  his  bequest  shall  be  applied.  It  is  to  be  expended  is 
masses  for  the  benefit  and  repose  of  his  soul.  While  this  may 
not  be  regarded  as  a  charitable  nse  within  the  accepted  mean- 
ing  of  the  word,  it  is  certainly  in  every  proper  sense  of  the 
term,  and  according,  to  the  obvioos  intendment  of  the  act,  a 
religious  use.  In  the  denomination  with  which  the  testator 
appears  to  have  been  identified  the  mass  is  regarded  aa  a  prom- 
inent part  of  the  religious  service  and  worship.  According  to 
the  Soman  Catholic  system  of  faith  there  exists  an  interme- 
diate state  of  the  eonl,  after  death  and  before  tinal  judgment, 
during  whidi  guilt  incarred  during  life  and  unatoned  for  most 
be  expiated;  and  the  temporary  punishments  to  which  the 
souls  of  the  penitent  are  thus  subjected  may  be  mitigated  or 
arrested  through  the  efficacy  of  the  mass  as  a  propitiatory  sacri- 
fice. Hence  the  practice  of  ofEering  masses  for  the  departed. 
It  cannot  be  doubted  that  in  obeying  the  injonctiou  of  the  tes- 
tator and  offering  masses  for  the  benefit  and  repose  of  his  soal 
the  officiating  priest  would  be  performing  a  religious  aervice, 
and  none  the  less  so  becanse  intercession  would  be  spedally 
invoked  in  behalf  of  the  testator  alone.    The  service  is  just 
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MoFabland,  J.  This  issue  deviaavU  vel  non,  waa  made  np 
to  test  the  will  of  John  Alexander.  It  containl  a  devise  of 
lands,  and  the  qaestion  was,  whether  it  was  dnlj  executed  in 
the  preseDce  of  two  enbacribing  witnesses,  as  required  bj  the 
Btatate.  The  paper  was  produced  and  the  names  of  A.  A. 
Massey  and  John  W.  Jacobs  appear  as  subscribing  witnesses. 
It  was  proven  that  Massey  was  dead  and  that  his  signature  was 
genuine.  Jacobs  was  introduced  as  a  witness,  and  he  testified 
that  his  signature  was  genuine,  but  he  gives  it  as  his  best  recol- 
lection that  the  testator  was  not  present  when  he  signed  the 
will  as  witness.  He  says  the  will  was  brought  to  a  certain 
beech  log  school-honse  where  he  was  teaching  school,  by  James 
Simms,  and  at  the  leqnost  of  Simms,  he  (Jacobs)  and  Massey, 
signed  it  as  witnesses,  but  according  to  his  recollection  the  tes- 
tator was  not  present. 

The  proponents  thereupon  undertook  to  establish  by  other 
testimony,  that  the  testator  was  in  fact  present  at  the  time. 
Here  was  proof  to  show  that  Simms,  who  has  since  died,  had 
testitied  on  a  former  trial  that  he  wrote  the  will  but  was  not 
present  when  it  was  executed.  Several  witnesses  proved  state- 
ments of  the  testator  to  the  effect  that  Simms  had  written  the 
will  and  that  he  himself  had  taken  it  to  the  beech  log  school- 
house,  and  there  executed  it  in  the  presence  of  Massey  and  Ja- 
cobs, who  witneseed  it  at  his  request.  These  statements  of  the 
testator  were  objected  to,  and  the  qaestion  is,  were  they  prop- 
erly admitted  i  After  careful  consideration  we  are  of  opinion 
they  were.  It  is  true  it  is  laid  down  in  Redfield  on  Wills,  as 
the  result  of  the  authorities,  that  statements  of  the  testator, 
not  parts  of  the  res  geata  and  not  showing  the  state  of  the  tes- 
tator's mind,  but  statements  introduced  merely  to  establish  a 
particular  fact  by  the  force  of  the  admission,  are  hearsay  teeti- 
raony  and  not  admissible. 

But  a  prima  facie  case  arises  upon  proof  of  the  handwriting 
of  the  subscribing  witnesses,  and  it  is  conceded  th^t  when  the 
subscribing  witnesses  fail  to  prove  the  due  execution  of  the 
will  by  the  testator,  that  they  may  be  contradicted  or  im- 
peached and  the  fact  established  by  other  testimony.  Tbe 
statements  of  the  testator  to  tliis  direct  point  do  but  most 
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(3aUed  to  testify  by  the  opposite  party,  or  required  to  testify 
thereto  by  the  conrt." 

We  hold  that  this  case  does  not  come  within  tlie  exception; 
that  it  is  not  an  action  by  the  executor,  in  which  jodgmeDt 
«oald  be  rendered  for  or  against  him  in  the  Bense  of  the  above 
statute,  but  is  a  contest  between  the  devisees  and  legatees  ob 
the  one  side,  and  the  heirs  and  diBtribntees  on  the  other,  and 
that  the  witnesses  were  competent,  and  the  coart,  therefore, 
did  not  err  in  admitting  them. 

The  spirit  and  meaning  of  the  above  statute  is,  that  in  asoit 
between  the  estate  of  a  deceased  person  and  a  living  party,  that 
the  latter  shall  not  be  allowed  to  give  his  version  of  the  trans- 
actions with  or  conversations  of  the  deceased,  whose  lips  are 
closed.  This  in  principle  does  not  apply  to  the  present  case, 
where  both  the  devisees  and  heirs  are  living  and  compelled  to 
testify  for  themselves. 

In  his  Honor's  charge  to  the  jury  there  are  certain  pasaages 
excepted  to  as  follows :  If  this  witness,  Jacobs,  says  that  he 
signed  the  paper  as  a  witness,  then  the  law  preanmeg  that  he 
did  so  at  the  request  of  the  testator  in  his  presence ;  if  he  says 
he  signed  the  paper  not  in  the  presence  of  the  testator  and  at 
his  request,  this  will  weaken  the  presumption  as  to  him;  and 
if  he  saye  that  he  and  Massey  both  signed,  but  not  in  the  prea- 
ence  of  the  teetator  and  at  his  request,  that  will  weaken  the 
presumption  that  arises  from  the  proof  of  Maasey's  handwrit- 
ing as  well  as  his  own,  and  that  presumption  will  be  affected 
and  weakened  in  proportion  to  the  value  and  weight  of  the  tes- 
timony of  Jacobs.  If  Jacobs  admits  his  handwriting  hut  de- 
nies that  he  attested  the  paper  in  the  presence  of  the  testator 
and  at  his  request,  this  conflict  between  liis  testimony  before 
you  and  the  presumption  from  proof  or  admission  of  hia  hand- 
writing will  adect  his  credibility  as  a  witness,  and  diminish  the 
value  of  his  testimony. 

The  court  then  proceeds  to  instruct  the  jury,  that  the 
plaintiff,  as  to  Jacobs,  is  not  bound  by  the  rul^  that  a  party 
cannot  impeach  his  own  witness. 

We  think  the  above  extract  of  the  charge  is  too  atrong  in 
this,  that  it  conveys  the  idea  that  the  presnmptioD  of  law  that 
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le  testator  was  present  when  the  will  was  inspected,  which 
'OBe  upon  the  admiseion  of  Jacobs  that  hia  signature  was  gen- 
ine,  was  still  controlling,  notwithstanding  Jacobs'  testimony 
f>on  the  sabject;  that  Jacobs'  testimony  only  weakened  the 
resumption,  and  as  he  testified  to  a  fact,  contrary  to  the  pre- 
imption  of  law,  that  his  credibility  was  thereby  affected. 

It  is  only  in  the  ahseuce  of  positive  testimony  ou  the  sub- 
!ct  that  the  presumption  of  law  is  controlling.  When  the 
ict  that  the  signatnres  of  the  subscribing  witnesses  are  genn- 
le  is  established  and  nothing  else  appears,  the  presumption 
lat  the  attestation  was  made  in  the  presence  of  the  testator  is 
tnclusive;  but  if  there  be  positive  testimony  on  the  subject 
r  the  subscribing  witness  or  otherwise,  it  then  becomes  a 
lestion  for  the  jury  to  settle  upon  the  evidence.  And  while 
le  jury  may  take  into  consideration  the  improbability  that  a 
itness  would  attest  the  will  in  the  absence  of  the  testator,  we 
■e  not  prepared  to  say  that  the  fact  that  witness  proves  that 
3  did  sign  his  name  in  the  absence  of  the  testator,  go^  to  im- 
iach  bis  credit  and  to  show  that  he  was  nnwortby  of  belief, 
he  credit  due  the  witness  should  be  left  to  the  jury  to  deter- 
ine,  as  in  all  other  cases. 

For  this  error  the  judgment  should  be  reversed  and  a  new 
ial  awarded. 


As  to  admlHsibilit;  of  testator's  declaratioos  to  prove  nill,  Uercer  t.  Mac- 
a,  1  Am.  Prob.  R  8Wi  as  to  effect  of  proving  signalurea  of  attesting  wit- 
ssas,  Abbott  V.  Abbott,  1  Am.  Prob.  R.  836;  Haynes  v.  Haynes,  Id.  a«8; 
•own  V.  Clark,  Id.  610,  and  note. 


Vo^  II.— 12 
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OCBLRT  VS.   HASD'S   ESTATB. 
{08  Vermont,  SM.] 

PsOTINa  ranORgSMENT  AH  CONTIKOBNT  CLAIH. 

An  Indonsment  ma;,  under  tbe  atatata,  b«  Kllowed  u  m  oonttngeni  elifan  iguDM 
'    the  ratate  of  >  deceM«d  penon. 

Appeal  from  the  Probate  Conrt  affirmed  b;  the  Conntf 
Conrt. 

The  facte  are  Bofficiently  stated  in  tbe  opinion. 

E.  A.  SoioUt,  for  plaintiff. 

M,  J.  Hill,  for  defendant. 

Vkazet,  J.  This  was  an  appeal  from  an  order  of  the  Pro- 
bate Oonrt  disallowing  a  claim  presented  by  the  plaintiff 
againat  tbe  defendant  estate.  The  claim  was  baaed  on  a  prom- 
ieeory  note  which  James  Hand  execnted  to  the  plaintiff.  The 
latter  indorsed  it  during  the  life  of  Hand,  waiving  demand  and 
notice,  to  Hiram  Bellows,  for  valuable  consideration.  Band 
died,  and  commissioners  were  Aalj  appointed  on  his  estate. 
Bellowe  died  while  the  bolder  and  owner  of  the  note ;  and  his 
executor  did  not  present  the  note  as  a  claim  to  the  commis- 
sionera  of  Hand'a  estate  for  allowance.  After  thej  made  their 
final  report  the  plaintiff*  presented  it  to  the  Probate  Court  for 
allowance  as  a  contingent  claim. 

The  defendant  insists  that  this  debt  is  not  affected  with 
such  contingency  as  is  contemplated  by  the  statute ;  that  the 
contingency  contemplated  is  the  same  as  that  in  the  statote  re- 
lating to  trustee  process,  and  must  be  sach  as  to  affect  the  debt 
itself ;  and  no  other  ground  of  defense  ia  snggeated.  By  tbe 
terms  of  the  statute  the  claim  of  a  surety  against  the  estate  of 
hia  deceaaed  principal  is  a  contingent  claim,  yet  the  piincipol 
owes  nothing  to  the  surety  until  tbe  latter  has  paid  the  debt. 
The  liability  to  the  surety  is  contingent  upon  payment  bj 
him. 
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1b  in  Babetantiall;  the  same  relation  to  the 
r  as  concerns  the  eleiiient  of  contingency. 
Ider,  yet  has  no  absolute  claim  against  the 
until  he  pays  the  note.  His  claim  is  con- 
)rcement  of  the  note  against  him.  There- 
in the  spirit  and  jost  object  of  the  statute, 
tion  of  a  contingent  claim  as  given  by  Ch. 
Imr.  of  Sargent  against  the  Admr.  of  Kim- 
e  says:  "A  contingent  claim  is  where  the 
n  some  future  event,  which  may  or  may 
erefore  mates  it  now  wholly  nncertain 
rill  be  a  liability."  In  this  case  the  lia- 
his  definition  would  be  that  of  the  estate 

future  event  on  which  the  liability  de- 
>nforoement  of  the  note  against  the  latter, 
it  happen.     If  it  does,  the  indorser  should 

the  estate. 

'«  Estate,  39  Vt.  8S8,  cited  by  defendant, 
ed  for  allowance  by  the  indorser  as  a  con- 
was  disallowed  because  it  had  become  ab- 
r  paying  it  before  the  commission  closed 
n  allowed  by  the  commissioners  as  an  ah- 
old have  been  presented  as  such.    Bnt  no 

by  counsel  or  court  that  it  was  not  a  con- 
le  indorser  before  ho  made  it  absolute  by 

liis  plaintiff  shonld  have  this  claim  allowed 
,  and  yet  the  estate  of  Hand  not  Ije  liable 
intifF  is  plain.  There  is  nothing  due  the 
ys  the  note,  and  he  may  never  pay  it. 
jcy  about  the  debt.  It  is  due  absolutely 
t  a  certain  contingency  mnst  happen  be- 
)t  due  the  indorser.  When  that  contin- 
)bt  becomes  absolute  as  to  him.  It  is  all 
in  a  suit  against  the  party  entitled  to  have 
ttte  claim,  whichever  he  may  be. 
!e  statute,  the  party  cannot  be  holden  aa 
depends  on  any  contingency. 


Diqilized  by  Google 


180       .    AMERICAN  PROBATE  BEPOBTa 

Under  this  etatnte  providing  for  the  allowance  of  contingent 
claims,  if  there  is  an  ontstanding  claim  against  the  estate  which 
is  now  due  to  some  other  party,  but  which,  npon  the  happen- 
ing of  some  fntare  event  apparently  liable,  will  become  doe  to 
tlie  contingent  claimant  instead  of  such  other  party,  and  which 
event  may  or  may  not  happen,  then  he  is  entitled  to  have  it 
allowed  as  a  contingent  claim. 

The  judgment  of  the  Connty  Conrt  is  reTersed,  and  judg- 
ment that  the  claim  as  presented  to  the  Probate  Conrt  is  a  con- 
tingent claim  within  the  meaning  of  the  statute,  and  let  this 
be  certified  to  that  conit. 


Proof  of  Continfent  ClalmH  against  Estate*— In  New  Toik,  ouder 
the  Statute  prior  to  1860.  contingent  lUbilitiee,  for  which  the  esUie  I*  not 
primarily  ll&ble,  or  upon  which  its  liability  has  not  been  fixed — e.g.,  claims 
against  the  estate  of  a  deceased  partner  for  partnerehlp  debts,  while  the  lut- 
VlTor  Is  living-  and  the  remedy  against  him  has  not  been  exhausted — might 
properly  be  proved,  and  in  the  distribu^on  a  sum  suf&dent  to  satisfy  such 
claim  was  directed  to  be  retained  by  the  surrogate.  8  R.  S.  (sixth  ed.)  lOt, 
%  89 :  repealed  by  the  I^ws  of  1880,  chap.  MS.  Hoyt  t.  Bonnett,  SO  N.  T. 
688  (reversing  s.  c,  S8  Barb.  S29);  Whitlock's  Estate,  1  Tuck.  (N.  T.) 
«1;  ■Waiiamsv.  Eaton,  8  Redf  (N.  T.)B08;  Francisco  v.  Fitch,  36  Barb.  180. 

The  fact  that  the  claim  is  of  such  a  nature  that  it  could  not  be  enfoiced 
during  the  lifetime  of  the  deceased  is  noddng  ag^nst  its  validity. .  8e]over 
y.  Ooe,  88  N.  T,  488;  Hallelt  v.  Hore,  6  Paige,  815. 

Upon  the  death  of  ooe  of  the  Joint  makers  of  a  promissory  noto,  who 
rigned  simply  as  surety,  his  estate  Is  absolutely  dischari  ed  from  the  payment 
thereof  both  at  law  and  in  eqidty.  Risley  v.  Brown,  67  N.  Y.  140^  Hepburn 
T.  Hepburn,  2  Bradf.  (N.  Y.)  74. 

In  Maine  the  Statute  provides  for  the  payment  of  this  class  of  claim* 
against  insolvent  estates  In  certain  specified  cases.  Rev.  Stat,  chap.  66, 
gg  8  and  10 ;  Green  v.  Dyer,  83  Me.  460. 

In  Connecticut  commissioners  of  insolvency  can  only  allow  present 
DablUUes  susceptible  of  definite  estimation.    Bacon  v.  Thorp,  37  Conn.  251. 

The  Massachusetts  Statute  is  construed  in  Bturtevast  v.  Sturtevani,  4 
Allen,  133;  Ames  t.  Ames.  138  Mass.  277. 

As  to  tbe  Statutes  of  Maryland  and  Iowa  and  their  constniction.  Bev. 
Code  of  Maryland  (1878),  Art.  50,  ^  173  ;  Mnnteltb  Execs,  v.  Baldmon  Ass., 
31  Hd.  438;  Rev.  Code  of  Iowa  (1880),  §  3414;  Braught  v.  Grifflth.  10  Iowa,  36. 

A  contingent  claim  which  does  not  become  absolute  within  the  time 
limited  for  proving  claims  against  the  estate  is  not  barred,  but  the  holder 
may,  after  it  becomes  absolute,  enforce  it  agdnst  heirs,  devisees,  legatees, 
or  next  of  kin  to  tbe  extent  of  the  property  of  the  estate  received  by  them. 
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:cEeen  t.  Wsldron,  25  Hinn.  466;  Bevised  Code  ot  North  Car.,  chap.  46. 
34,  cUp.  99,  §8:  Badger  t.  Daniel,  79  N.  C.  373;  Attj.  Qenl.  v.  Alteo,  6 
. — -WM  n,Ti_  ,jj.  iiouse  T,  Raynal.  Kley's  8.  C.  Chan.  210. 

linst  the  estate  on  a  contingent  obligation  antil  after 
res,  and  it  becomes  an  absolute  debt  Harrison's 
>a  V.  Bchard,  Cro.  Jac.  8. 

I  be  p^d  unless  some  security  is  given  by  Uie  legatee 
nal  obligation  becomes  absolute.  Hawkins  t.  Day, 
[>ach,  13  Q.  B.  543:  Read  v.  Blount,  6  Sim.  667  ;  see 
:  P.  Wms.  3S4;  Cox  t.  Joseph,  5  T.  K  807;  Masson 

lys  legacies  before  oQier  claims  are  disposed  of,  or 
'  of  the  legatees,  does  so  at  his  peril    Glacius  t. 
16 ;  Wlnegar  v.  Newland,  44  Mich.  367. 
fHiite,  ante,  page  6. 


>8.  Mackgy,  Admisistbator. 

[SS  Haiylsnd,  4ie.J 

T  NOT  KTIDKNOB  OF  AaSBTB  M  JDBIS&ICnoir 
iED. — AOTIOH  AGAINST  ADMIHISTBATOB  PBB- 
BBIGN    JUDGHENT    AQAtNST    HIM    AS    ADH1NI3- 


.  adTQiTiistrator  Is  not  eridenee  of  auetu  in  his  hands  in 
recoTered,  it  cannot  hare  such  forcela  anotlier  jarisdie- 

io  this  State  t^inst  ao  administrator  perBOnall;  on  a 
last  him  in  hia  rapreieDtaUve  capacity  in  another  State. 

rom  the  Oircnit  Oonrt. 

,  for  appellants. 

s,  for  respondents. 

ese  are  cross-appeals — the  first  taken  by 
1  plaintiffs  below,  and  the  second  by  John 
orator  of  John  Mackey,  who  was  defend- 
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ant.  The  first  appeal  involves  the  correctness  of 
the  coart  below,  on  the  demnrrer  of  the  plaintif 
teenth  plea,  and  the  second  involves  the  correctnf 
ing  in  snatainiug  the  demnrrer,  to  the  tenth  an 
pleas. 

It  appears  from  the  record,  that  John  A.  Mac 
letters  of  administration  on  the  personal  estate  of  J 
in  Chester  county,  in  the  State  of  Pennsylvania, 
said  John  A.  Mackey,  and  Arthur  A.  Mackey  too] 
also  upon  the  personal  estate  of  the  deceased  in  Ce 
this  State.  Coates  and  wife,  the  plaintiffs,  reco' 
ment  gainst  John  A.  Mackey,  the  administrator 
vania,  and  then  brought  this  suit  against  John  A 
administrator  in  this  State,  on  the  judgment  so 
Pennsylvania.  John  A.  Mackey  appeared  to  the  i 
fifteen  plead.  lesne  was  joined  on  the  first  plea,  i 
special  replications  filed  to  tlie  fifth,  sixth,  sevi 
and  fifteenth  pleas,  and  demurrers  to  all  the  oth< 
the  twelfth  plea  was  withdrawn,  and  the  demnrr 
tained  as  to  all  the  pleas  to  which  they  were  fill 
thirteenth,  and  was  overruled  as  to  it.  The  case 
fore  the  court,  without  a  jury,  upon  the  issues  joi 
findings  and  judgment  of  the  court  were  in  fav 
feudant,  and  both  parties  appealed.  The  case  ^ 
on  briefs,  at  the  April  Term,  18S0,  of  this  court, 
in  the  judgment  being  reversed  in  June,  1880.  U 
for  a  re-argument  filed  by  the  administrator,  Johi 
the  case  was  ordered  to  be  re-argued  upon  notes 
been  filed,  and  the  case  has  again  received  our  can 
ation.  The  only  question  which  we  deem  it  ne 
cide,  is  ,tliat  which  is  raised  by  the  plaintiffs'  dei 
thirteenth  plea.  This  plea  alleges,  that  John  A 
ministrator  of  John  Mackey  in  Pennsylvania,  is  n 
liable  on  the  judgment  recovered  sgainst  him  by 
in  the  Court  of  Common  Fleas,  in  Chester  county 
of  Pennsylvania,  on  which  this  suit  is  brouglit, 
goods  and  chattels,  nor  amenable,  answerable  or 
this  State,  in  manner  and  form  as  the  plaintiffs  1 
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Iiiin;  nor  in  Pennsylvania,  except  d^  hoJiis  inteatatoria  ; 
tliat  U  to  Bay,  of  the  goode  and  chattels  of  the  intestate  John 
Mackey,  deceased,  there  adniinietered  npon  and  ander  the  au- 
thority of  the  tribnnala  of  said  State,  to  which  he  is  alone  re- 
■Ding  his  eaid  administration,  and  that  he  is  and 
answerable  or  liable  in  said  State  of  Pennsyl- 
propriis,  or  of  bis  own  estate,  goods  or  chattels, 
wringing  this  suit,  or  at  the  time  of  the  render- 
posed  jadgment,  on  which  this  suit  13  founded, 
lat  by  the  laws  of  FeDnsylvania,  and  by  the  act 
■e  of  that  State,  of  February  24th,  1834,  passed 
;ing  of  the  suit  upon  which  the  said  supposed 
'ounded,  and  then  and  still  in  force  and  nnre- 
ttled  "  an  act  relating  to  executors  and  adminis- 
rovided  that  the  "  omission  of  any  executor  or 
0  plead  to  any  action,  brought  against  htm  in 
ve  character,  that  he  has  fully  administered  the 
leoedent,  or  any  other  matter  relative  to  the 
be  deemed  an  admission  of  assets  to  satisfy  the 
a  said  action;  also  the  omission  of  the  plaintiff 
3uch  matters  when  pleaded,  shall  not  be  deemed 
the  want  of  assets  as  aforesaid  ;  nor  shall  such 
rise  prejudice  either  party,  and  no  mispleading 
ling  by  executors  or  administrators,  shall  make 
>ay  any  debt  or  dam^s  recovered  against  them 
ntative  character,  biyond  the  amount  of  assets, 
ive  come,  or  may  come  into  their  hands." 
rer  admits  such  to  be  the  law  of  the  State  of 
t  the  time  the  suit  was  brought  in  that  State, 
lent  recovered,  on  which  the  present  suit  was 
e  whole  amonnt  of  which  judgment  is  attempted 
against  John  A.  Maekey,  the  administrator  in 
le  judgment  sued  on  can  have  no  greater  or 
r  force  iu  this  State  thau  it  is  entitled  to  in  the 
vas  recovered,  and  in  that  State,  under  the  pro- 
act  pleaded,  which  we  have  quoted,  this  judg- 
may  have  been  the  pleadings  or  lack  or  omis- 
;,  did  not  charge  the  administrator  personally. 
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bat  affected  only  the  assets  in  his  hands  belong 
of  hie  intestate.  Nor  did  the  recovery  of  thi 
nish  any  evidence  that  there  were  each  assets 
Court  of  Common  Pleas  of  Chester  county, 
Pennsylvania,  being  wholly  without  jurisdi 
whether  there  were  or  were  not  any  assets  in 
that  State  the  Orphans  Court  alone  has  sue 
ascertain  and  decide  such  qnestions.  This  9 
from  an  examination  of  the  various  provisioi 
1834,  No.  52,  before  referred  to,  and  from  the 
Supreme  Coart  of  Pennsylvania.  In  Whiteei 
8  HarriB,  473,  Chief  Justice  Black,  speaking  fo 
"The  exclnsiveuesB  of  its  jurisdiction,  and  tk 
of  its  (the  Orphans  Coart)  decisions,  have  bee 
acts  of  BEsembty  and  the  decisions  of  this  court 
tion  which  cannot  be  shaken.  If  there  be  i 
death,  which  is  not  to  be  doubted,  it  is  that  tbi 
alone  has  authority  to  ascertain  the  amount 
property,  and  order  its  distribution  among  tlioi 
Again,  in  Van  Dyke^a  Appeal,  10  Smith,  48] 
Sharswood,  in  delivering  the  opinion  of  the  ci 
also  the  settled  doctrine  that  the  jurisdiction 
Court  within  its  appointed  orbit,  is  exclusive. 
court  has  jurisdiction  in  all  cases  wherein  e: 
posaeesed  of,  or  in  any  way  accountable  for 
S'inal  estate  of  a  decedent.'  And  in  Bar^a  j 
Gregor's  Adminintratora,  2  Grant,  365,  the  Sd 
Pennnylvania  said,  "  According  to  the  construe 
several  acts  of  assembly  relative  to  the  estates 
judgment  in  a  common  law  action  against  an 
ministrator,  is  only  a  judgment  against  the  es 
dent.  It  does  not  bind  the  executor  or  admi 
ally,  although  he  may  have  omitted  to  plead  t 
administered ;  sncb  a  plea,  if  put  in,  is  now  : 
common  law  action." 

This  being  the  law  of  Pennsylvania  under 
ment  now  sued  on  was  recovered,  the  same 
plied  to  it  in  this  State  when  it  is  sought  to  be 
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e  adminiBtrator  personally ;  and  as  there  is  nothing  in  the 
K>rd  to  show  that  the  Orphans  Oonrt  of  Chester  county,  in 
e  State  of  Pennsylvania,  liae  ever  ascertained  or  determined 
at  there  were  any  assets  of  John  Mackey,  deceased,  in  the 
inds  of  John  A.  Hackey,  hie  administrator  in  that  State,  the 
irteenth  plea  is  a  complete  bar  to  a  recovery  against  him  in 
ie  Bait,  and  the  jndgment  appealed  from  will,  therefore,  be 

linti^s  appeal. 

'a  appeal  must  be  dismissed.    The  judgment 

red  in  his  favor,  he  cannot  appeal  therefrom. 

ned. 

peal  dismissed. 


Jack's  Appeal. 

[e4FaDa.  St.  SST.] 


X>  OP  ODABDIAM  IN  MAKUIQ  mVBBTUENTS. 

]d  faith  BcceptB  u  otub  from  his  predecesaor  in  offlos, 
ids  Bubjeet  to  prior  like  lieps  whjcli,  at  the  time  of  Rca?pt- 
ty  IB  careful  mea  woald  regard  BB  good,  and  Babsequaotlj' 
)  throogh  an  extraordinary  depresuoo  io  real  eatate,  he 
BDce  making  him  chargeable  with  tbs  loBB. 

ry  E.  Jack  from  the  decree  of  the  conrt  dis- 
ions  to  and  confirming  the  report  of  the  au- 
pasB  upon  the  exceptions  to  the  acconnt  of 
ith,  her  gnardian. 

Dund  by  the  auditor,  U.  C.  Bmbaker,  Esq., 
km  S.  Davis  was  appointed  guardian  by  the 
I,  1863,  of  the  estates  of  William  Jack,  Mat- 
D.  Jack  and  Mary  E.  Jack  (the  exceptant), 
John  Jack,  deceased.  In  parBoance  of  an 
'or  the  payment  of  the  debts  of  the  decedent, 
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the  fanu  belonging  to  the  estate  of  the  said  decedent  vas  sold  to 
Mra.  Maiy  R.  Fei^nson  bj  the  adminiBtratriz  at  and  for  the 
Bum  of  $80  per  a<!re,  consisting  of  &ne  haudred  and  fonr  acree 
and  five  perches,  making  an  aggregate  sam  of  $8,332  50.  This 
sale  was  confirmed  niai  Jannarj  17tb,  1871,  and  no  exceptiixu 
having  been  filed  was  absolatelj  confirmed.  The  admininnr 
tris  filed  her  final  acconnt  April  8th,  1871,  sbowing  a  baltnoe 
in  favor  of  the  estate  of  $4,811  64.  This  account  was  con- 
firmed bj  the  court.  The  balance  exhibited  in  the  aeeoont,  aa 
well  as  the  whole  fond,  was  comprised  of  the  proceeds  of  said 
real  estate,  one-third  of  which  was  set  apart  according  to  law 
and  fixed  as  a  charge  upon  the  said  real  estate  for  the  Dse  of  the 
widow  during  her  lifetime,  leaving  a  net  balance  for  distribution 
of  $3,207  76,  which  was  distributed  to  the  minor  children  and 
wards  of  said  guardian,  each  ward  receiving  $801  94.  This 
money,  with  the  exception  of  the  share  of  "William  Jack,  the 
oldest  of  tho  wards,  was  invested  bj  the  guardian  in  the  real 
estate  of  Mrs.  Mary  E.  Ferguson,  the  purchaser  of  said  dece- 
dent's real  estate,  the  said  guardian  having  loaned  her  the 
money  and  taken  therefor  three  separate  bonds,  with  warrants 
of  attorney  to  coufeea  judgments  from  her,  which  were  entered 
in  the  Court  of  Common  Pleas  of  this  county  on  October  13tli, 
1871.  William  Jack,  one  of  the  wards,  became  of  age  shortly 
after  the  money  was  received  by  the  guardian  from  the  admin- 
istratrix of  said  decedent,  and  his  share  was  paid  to  him  then. 

Three  judgments,  aggregating  $3,750,  were  entered  agunat 
abd  became  liens  upon  the  said  real  estate  of  Mary  R.  Feign- 
son  prior  to  the  jadgments  entered  by  the  guardian. 

William  S.  Davis,  as  the  goardian  of  the  fonr  wards,  filed 
his  acconnt  on  April  5th,  1871,  which  exhibited  a  balance  in 
his  hands  of  $3,183  16.  On  March  18th,  1872,  WUliam  N. 
Oalbraith  was  appointed  his  successor.  Galbraith  then  ac- 
cepted from  his  predecessor,  in  lien  of  actual  moneys  ex- 
hibited as  the  balance  due  the  wards  respectively,  the  three 
bonds  and  judgments  above  referred  to  for  his  three  wards, 
Matthew,  John  and  Mary  K.,  each  for  the  sum  of  $801  91. 
Galbraith,  as   guardian,  subsequently  collected    the  sev^ 
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appellee  was  jnstly  chargeable  with  such  negligence  in  the  man* 
agement  of  the  trust  fnnds  committed  to  his  care  aa  should 
cast  apOQ  him  the  borden  of  the  lose  that  waa  BUBtained. 

The  investment  which  proved  to  be  ineecnre,  and  from 
which  tiiG  loBs  reaulted,  waa  made  bj  Mr.  Davia,  the  Sret  guard- 
ian  of  the  fonr  minor  children  of  John  Jack,  whose  admioie- 
tratrix  settled  her  acconnt  in  April,  1871.  The  distribative 
shareB  of  the  minora,  amounting  to  $801  94  each,  were  paid  to 
the  gaardian,  who  loaned  three  of  the  shares  to  Mrs.  Fergneon 
on  jndgmont  bonds,  payable  reepectirely  as  each  minor  came 
of  age,  with  interest  annually.  About  the  same  time  he  paid 
the  remaining  share  to  the  eldest  son  who  had  then  attained 
his  majority.  The  account  of  Mr.  Davis  was  settled  and  con- 
firmed in  March,  1872,  and  on  his  own  petition  he  was  dis- 
charged on  paying  "  to  hia  snccesaor  all '  money  in  his  hands, 
with  accmed  interest  thereon,  belonging  to  the  estate  of  said 
minors ;"  and  on  the  same  day  the  appellee  who  was  appointed 
his  successor  in  the  guardianship  took  from  him,  as  cash,  an  aa- 
aignment  of  the  three  judgments  against  Mrs.  Fei^^oaon.  Two 
of  the  judgments  which  matured  respectively  in  1873  and  1876, 
with  interest  thereon  as  it  accrued,  were  promptly  paid  and 
properly  applied.  The  remaining  judgment,  representing  the 
share  of  Misa  Mary  E.  Jack,  the  appellant,  matured  April 
Ist,  1877,  to  which  date  the  interest  was  pwd,  and  subsequent- 
ly $144  was  paid  on  acconnt  of  the  principal.  Mrs.  Fei^son 
then  became  embarrassed,  and -made  an  assignment  for  the  ben- 
efit of  creditors,  but  the  fund  realized  from  the  sale  of  her  real 
estate  proved  to  be  insufficient  to  pay  prior  liens ;  and  the  res- 
idue of  the  judgment  held  by  appellee  waa  thus  lost. 

The  auditor  found  that  the  appellee,  in  the  performance  of 
hie  duty  as  guardian,  acted  in  good  faith,  under  the  advice  of 
counsel  learned  in  the  law,  and  was  not  guilty  of  negligence  in 
the  management'  of  the  trust ;  that  at  the  time  he  accepted 
the  assignment  of  the  judgments,  two  of  which  were  after- 
wards paid,  the  security  was  sueli  as  careful  and  prudent  men 
would  have  regarded  us  good  and  enfficient,  and  that  the  loss 
which  ensued  was  caused  by  the  extraordinary  and  unexpected 
depreciation  in  real  estate  which  followed  the  panic  of  1873.    It 
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iB  Dot  alleged  by  the  appellant  that  there  was  any  careleesoess 
or  mismanagement  on  the  part  of  the  gnardian  from  which  loss 
Faulted,  except  in  the  single  partictilar  of  accepting  the  jndg- 
ment  ae  cash  from  Iiis  predecessor  in  the  trust ;  and  the  ground 
of  complaint  as  to  that  ie,  that  the  jadgmeiit  was  not  the  first 

hether  the  act  cotnplained  of  was  such  as 
ible  for  an  unexpected  loss  resulting  from 
nkage  of  values,  especially  of  real  estate 
,  all  the  facts  and  circumstances  shonid  be 
on  which  seems  to  have  been  done  by  the 
The  investment  was  made  by  appellee's 
!ial  reference  to  appellant,  payable  when 
th  interest  annually  in  the  meantime,  so 

be  constantly  productive  ;  and,  notwith- 
iens,  the  margin  in  the  spring  of  1872 
le  security  was  then  regarded  as  safe  and 
cannot  fairly  be  inferred  from  the  fast 
red  to  be  insufficient.  Many  investments 
3  time  by  the  most  careful  and  prudent 
nsly  on  account  of  the  general  deprecia- 
'ing  the  years  succeeding  the  panic.  If 
used  to  take  the  judgment,  and  had  in- 
caeh,  in  all  probability  considerable  time 
efore  he  could  have  found  a  safe  inve^t- 
and  tlieu  the  complaint  might  have  been 

safe  and  permanent  investment  already 
was  well  acquainted  with  the  property  on 
vas  a  lien,  and  was  competent  to  exercise 
e  discretion  in  regard  to  the  sufticieiicy  of 
ditor  has  found  that  in  this,  as  well  as  in 
ed  io  good  faith  and  with  ordinary  care 

of  course,  a  great  hardship  that  the  ap- 
large  a  portion  of  her  small  patrimony, 

greater  hardship  to  compel  her  guardian 

nnleas  it  was  occasioned  by  his  careless- 
j  that  the  harshest  demand  that  can  he 

hold  a  trustee  answerable  for  what  was 
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never  in  hie  hands,  or  for  a  loss  not  caoaed  1 
fault.  In  Eyiter'a  AppetJ.,  4  Harris,  372,  it  is 
iana  are  to  be  held  reaponaible  for  all  neglige 
allowed  the  exercise  of  a  reasonable  discretioi 
care  in  managing  the  property  of  their  wards, 
■dent  men  from  assuming  the  office,  which,  ii 
■ciently  onerous,  and  already  undertaken  by  sd 
luctance." 

While  we  regard  the  question  in  this  ca* 
by  no  means  free  from  doubt,  we  are  of  opin: 
elusion  reached  by  the  auditor  and  tlie  court  bi 
and  that  the  decree  should  stand. 

Decree  affirmed,  and  appeal  dismissed,  at 
appellant. 


Ag  to  care  reqnired  In  making  inTWtmenta,  «m  Bowh 
UW,  and  csacB  In  note;  alao  Gilbert  r.  Welsch,  iv^,  ant 


OOPELAIID,  BXDOtlTOB  03.  BAB 

[72  Maine,  SOS] 

Bequest  fob  life  with  puweb  or  n 

A  tesUtor  li«qi]e*tb«d  to  bis  btber  and  motber,  and  tbe  bq; 
□f  money  fur  tbeir  usa  and  support,  during  tlie  t«rm  of 
ther«or  rcmiiriiiiK  unexpended  ftFter  tiieir  death,  beside 
ezpi-nBee  aed  pnrch*siag  grave  atoDM  for  thorn,  to  go 
MM,  that  the  legatees  tuok  a  life  estate,  and  nut  aa  abt 
mODeyi  that  tbej  ate  entitled  to  tbe  costodj  and  control 
ilieir  lifetime,  or  aatil  oaed  and  expended  f  r  their  nuppoi 
conld  not  iaterFere  with  their  posses-'ion  of  It,  unlose  lO  I 
fitness  of  the  legatrea  to  exerciu  tbe  discretion  commit 
ease  of  a  threatened  wanton  ill-use  of  tbe  fund  intrusted  b 


D„tiidD,GoOglc 


COPELAND  T.  BARBON.  191 

Bill  in  equity  brought  to  obtain  a  coDBtrnotioQ  of  the  third 
item  in  the  will  of  John  WiIbod  Barron. 
The  item  is  recited  in  tlie  opinion. 

irroD  was  deceased   at  the  time  of  bringing 

',  Pierce,  for  the  executor. 

t,  for  defendant 

be  legacy  in  qnestion  ia  thia :  "  3.  I  give  and 
father  and  mother,  G«orge  W.  Barron  and 
,  or  the  BurviTor  of  the  two,  the  sum  of  one 
to  he  paid  to  them  from  the  proceeds  of  my 
r  their  nse  and  support  dnring  the  term  of 
f  any  part  of  said  sum  shall  remain  unex- 
r  death,  besides  paying  their  funeral  expenses 
ravestones,  the  said  remainder  shall  go  to  my 
UTon." 

tion  is,  whether  the  primary  legatees  take  the 
ly,  or  only  for  life. 

ittled  general  mle,  that,  if  a  gift  be  absolute 
srme,  any  limitation  over  afterwards  is  repug- 
1  testator  cannot  divide  an  estate  into  more 
:ate  contains. 

ed,  by  the  primary  legatees,  that  this  bequest 
■nle,  upon  the  ground  that  the  life  estate  first 
ower  of  disposition  over  the  remainder  af  ter- 
abined  in  the  same  persons,  cf^nstitute  in  such 
in  fee ;  that  the  two  parts  of  the  estate,  coa- 
ato  one,  thns  creating  an  absolute  and  nnquali- 

0  grounds,  the  beqaest  must  be  regarded  as 
for  life  only,  with  a  power  of  disposal  j  and 
iroperty.  First :  Because  the  gift  is  not  abso- 
n  its  terms,  the  power  of  disposition  annexed 
md  conditional,  and  not  an  absolute  power. 
I,  if  an  estate  is  given  for  life  in  express  terms. 
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it  ia  not  to  be  extended  by  implication  arising  from  an  annexed 
power  of  dispoeal,  however  qnalified.  Implication  is  admitted 
in  tbe  absence  of,  and  not  in  contradiction  to,  an  expre&s  limi- 
tation.    (Stttart  V.  Walker,  72  Maine,  146.) 

It  is  not  probable  that  a  testator  would,  in  tbe  aame  instm- 
ment,  devise  to  a  person  an  estate  for  life  in  express  terms,  and 
then  give  him  the  remainder  of  the  same  estate  bj  implication. 
In  Popham  v.  BanfieW,  Salkeld,  236,  one  of  the  earliest  cases 
npon  this  question,  tbe  court  said,  "  there  was  a  mightj  differ- 
ence between  a  devise  to  A.  and  if  he  die  without  issne  then  to 
B.,  and  a  devise  to  A.,  for  life,  and  if  he  die  Vithont  issne,  then 
to  E.  Where  a  particnlar  estate  is  devised,  we  cannot,  hj  any 
subsequent  clause,  collect  a  contrary  intent,  iQconsistent  with 
the  first,  by  implication."  In  the  case  at  bar,  any  other  cod- 
Btmction  would  deprive  the  words  "daring  their  natural  life" 
of  all  meaning.  These  are  words  of  limitation.  The  estate  is 
not  only  a  life  estate,  but  is  expressly  limited  to  life.  Had  the 
power  of  disposal  been  absolute  and  unconditional,  as  it  is  not, 
even  then  it  coald  not  have  extended  the  legal  estate  that 
vested  in  tbe  first  takers.  The  privilege  of  disposition  is  a  col- 
lateral gift  of  power,  and  not  a  gift  of  ■  property.  The  life 
estate  and  the  remainder  vested  in  tbe  difierent  devisees  at  the 
same  moment.  Nor  can  the  remainder  be  prevented  from 
coming  to  tbe  possession  of  the  ulterior  takers  except  by  a  full 
exercise  of  the  power  to  dispose  of  tbe  ^ft  Tbe  case  of 
Slniart  v.  Walker,  72  Maine,  146,  embodies  a  reference  to  nn- 
merous  authorities  in  support  of  this  position ;  and  tbe  late 
case  of  Herring  v.  Barrow,  L.  R.  13  Ch.  Div.  144,  a  case  ex- 
actly in  point,  should  be  added  to  the  list.  See  same  case  in 
L.  R.  14  Ch.  BW.  263. 

RamadeU  v.  RamadeU,  21  Maine,  2S8,  a  leading  case  among 
the  authorities  touching  the  construction  of  wills,  is  appealed 
to  by  the  primary  legatees  in  defense  of  their  position.  There 
seems  to  be  some  misapprehension  as  to  the  true  purport  and 
scope  of  the  rules  imposed  by  that  case.  The  following  propo- 
sitions are  there  stated :  "  It  has  become  a  settled  rule  of  law, 
that  if  a  devisee  or  legatee  have  the  absolute  right  to  dispose 
of  the  property  at  pleasure,  a  devise  over  is  inoperative.    Bnt 
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only  IB  clearly  given  to  the  fiiBt  taker,  with 
OD  a  certain  event  or  for  a  certain  purpose, 
roperty,  the  life  estate  ia  not  by  such  power 
r  absolute  right ;  and  the  devise  over  will  be 

e  or  legatee  is  spoken  of  in  this  language 
it  has  reference  to  eases  where  devises  or 
n  general  or  indefinite  terms,  withont  words 
here  I  devise  yon  my  farm  or  give  yon  my 
e  object  given,  bat  M'itliont  stating  the  na- 
if the  estate,  or  what  its  daration  is  to  be ; 
■  of  implication  to  be  gathered  from  all  parts 
ivhere  a  life  estate  is  spoken  of,  it  refers  to  a 
>y  implication,  and  not  to  one  expressly  ere- 
ife.  It  must  be  borne  in  mind  that  the  dis- 
)  related  to  a  life  estate  created  by  a  rnle  of 
force  in  this  State  prior  to  the  statntes  of 
i  statutes  of  1841  provided,  tliat  a  devise  of 
ttmed  to  convey  all  the  estate  of  the  devisor 
appears  by  the  will  that  he  intended  to  con- 
Prior  to  1841,  as  to  realty,  the  presnmp- 
ivay.  By  the  common  law,  a  devise  in  gen- 
words  of  inheritance  added,  was  not  eSica- 
estate  in  fee ;  unless  tlie  intention  of  the 
tot  could  be  collected  from  that  in  connec- 
parts  of  the  will.  A  general  devise,  the  iu- 
icfa  was  unaided  by  any  light  cast  upon  it 
)  of  the  will,  carried  a  life  estate  by  implica- 
tion of  law.  An  abeolnte  power  of  disposal 
ig  equivalent  to  the  use  of  words  of  inlierit- 
Q  such  life  estate  to  a  fee ;  while  a  qualified 
would  not  have  that  effect.  But  now  the 
latruction  or  preanmptioD  prevails. '  Words 
now  priTita  fade  implied  by  a  general  or 
m  the  nature  of  things,  any  power  of  dispo- 
devise  cannot  extend  it.  It  now  only  serves 
repeat  the  gift.  But  a  limited  or  special 
uinexed  to  a  general  devise,  with  limitation 
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over,  may  restraiD  and  limit  the  devise  to  the  1 
devisee.  It  ie  evident  eooagh  that  the  rules 
Ramsdell  v.  liamadeU.  do  not  apply  to  a  hfe  ei 
created,  where,  as  in  the  present  case,  the  testate 
intention  in  direct  and  unambigaous  terms. 

.It  is  asserted  by  the  learned  counsel  for  tl 
claim  as  nlterior  takers  in  the  present  case,  i 
Mamsdell  v.  RamadeU,  even  as  nuderstood  hy  n 
a^inst  the  opposing  caae  of  Smith  v.  Belly  6  Fe 
latter  case,  in  its  advanced  position  npon  this  qn 
been  followed  in  this  State,  and  is  contrary  to 
generally.  (Bigelow's  Overruled  Oaeee,  456 ;  G\ 
100  Mass.  346;  Homer  v.  Sheltm,  2  Met.  201; 
penter,  12  Cush.  387.) 

Another  question  is,  whether  the  life  legati 
to  the  possession  of  the  money  bequeathed, 
are.  Had  the  testator  bequeathed  chattels  ins 
their  right  to  the  custody  of  the  property,  upc 
ventory  of  it,  would  be  unquestioned.  But  mon 
ited  over,  as  well  as  chattels.  It  has  frequently 
a  beqaest  of  money  for  life,  and  then  over,  gii 
terest.  {Field  v.  Hitchcoch,  17  Pick.  182  ;  1  Ji 
[5th  ed.],  Bigelow's  note,  *879.)  But  in  this  ci 
are  to  have  not  only  the  interest  of  the  money,  1 
to  expend  so  much  of  the  capital  as  may  bo  re< 
support.  The  legacy  is  payable  directly  to  the 
of  the  will.  The  meaning  of  the  bequest  is, 
(payable  out  of  the  insurance  fund)  gees  to  t 
their  use  and  support,  and  not  that  it  is  to  be 
they  may  need  it  for  their  support.  This  cons 
prevented  by  the  provision  in  the  bequest  that 
penses  of  the  first  takers  may  be  paid  out  c 
queathed.  Their  own  administrators  may  sec 
estates  of  the  legatees  for  life  would  be  charges 
expended  balauce,  and  those  expenses,  if  paid 
istrators,  would  make  the  charge  npon  their 
the  less.  {French  v.  Batch,  28  N.  II.  331.) 
If  it  were  a  clear  case  of  the  nnfitness  of  h 
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cise  the  discretion  committed  to  them,  or  if  it  were  BbowD  that 
there  was  danf^er  of  a  wanton  abuse  of  the  confidence  reposed 
in  thnin  a  «iiiit+  rtf  cqiiit;  migbt,  in  a  proper  case  for  action  of 
in  behalf  of  the  remainderman.  But  no 
esented.  We  are  merely  called  upon  to  in- 
a  a  will.  The  testator  has  not  indicated  a 
ecutor  ehonld  retain  and  manage  this  fnnd. 
He  provides  for  neither  a  trust  hor  trustee. 
1  npon  the  honesty  and  judiciousness  of  the 
per  management  of  the  money.  He  must 
hat  they  might  freely  expend  it.  The  will 
lat  any  of  the  inud  shall  be  left  for  any  pur- 
10  unexpended  balance ;  it  merely  provides 
ne  is  left.  The  testator  has  seen  tit  to  place 
ice  in  bis  father  and  mother,  which,  without 
istances,  it  would  be  unwarrantable  in  us  to 
trusts  them,  we  cannot  distrust  them  with- 
e.  Our  opinion  is,  that  the  fnud,  and  any 
it  in  the  executor's  hands,  mast  be  paid  to 
:ee,  Betsey  P.  Barron.  (  Warren  v.  Webb,  68 
■  T,  McEwan,  69  Maine,  334;  Sampson  v. 
!,  109 ;  1  Rop.  Leg.  315 ;  2  Red.  Wills,  654, 
1  V.  Oo88,  128  Mass.  433 ;  Shaw  v.  Susaey, 
■) 

hat  the  expense  of  this  litigation  should  be 
legacy  in  dispute.  The  general  rule  is,  that 
\tot  raises  a  doaht  in  regard  to  the  meaning 
leral  property  must  pay  for  settling  it,  (1 
Ihepheard  v.  Beetham.,  L.  R.  6  Oh.  D.  597.) 
equitable,  under  the  present  circumstances, 
>uld  bear  his  own  expenses  and  costs. 


lera,  anU,  page  78;  Stout  t.  Walker,  anit,  page  TO; 
fra;  Wetter  v.  Walker,  1  Am.  Prob.  R.  619. 
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OOOPBB  VS.  POGTTB. 

[92  Penn.  Bt  ZU.] 

Devise  wbethkb  fob  lite  ob  in  fbb. 

A  will  oonlaiDod  the  rallawiDg  claoK;  "Tomj  belOTed  wifoP.  (aolwig  m  ■!■• 
ivnudua  my  widow)  1  give  all  the  Ineome  of  llie  homa  farm,  dd  which  I  now 
llTB,  coDtidDing  two  huDdred  acres,  it:are  or  less,  with  alt  tbo  teoenMnta  ud 
appnrtenaiiDM  belongdng  thereto,  tc^etber  with  all  the  producta  ariaing;  then- 
froni;  also,  the  maaaioD  hoiue  in  which  I  live,  together  with  all  beloDginj>to 
it,  aod  all  tliat  ia  in  it,  or  about  It,  Igive  to  Tnjt>eloTedwi(e  P.,the  aamelobe 
ben  and  to  belong  to  her  forever."  BM,  that  the  widow  had  a  life-eatale  in 
the  realty,  limited  farther  bj  the  duration  of  her  widowhood,  and  tliat  the 
took  Uie  persoaally  absolataly. 

Erbob  to  the  Court  of  Common  Pleas  of  Wsshington 
county. 

Ejectmeot  b;  Geoige  Pogue  and  othera  against  Robert  P. 
Cooper. 

Kobert  Fogne,  through  whom  both  parties  daimecl  title, 
died  in  1860,  leaving  a  will,  the  material  portion  of  which  is 
set  forth  in  the  opinion  of  the  court. 

Testator's  widow,  Sarah  Pogae,  survived  him,  did  not  re- 
marr;,  and  died  in  the  possession  of  the  mansion  bouse  and 
home  farm,  devised  to  her  by  the  will,  on  the  lOtli  of  Novem- 
ber, 1876.  They  had  no  children.  It  was  admitted  on  the 
trial,  that  the  plaintiffs  were  the  heirs-at-Iaw  of  the  hnsband, 
and  that  the  defendant  was  one  of  the  heirs  of  the  wife,  hold- 
ing possession  for  himself  and  them.  After  giving  evidence 
as  to  mesne  profits,  tbe  plaintiffs  rested,  claiming  to  recover 
ander  the  intestate  laws.  The  defendant  offered  the  will  in 
evidence  to  show  that  Robert  Pogne  died  testate,  and,  under 
the  devise  to  his  widow,  the  title  to  the  disputed  premises  at 
her  death  vested  in  her  heirs.  The  plaintiffs  objected,  ou  the 
ground  that  the  will  on  its  face  did  not  carry  a  fee  in  the  land 
to  Sarah  Fogue  and  away  from  the  heirs-at-law.  The  court 
overruled  the  offer. 

The  defendant  asked  the  court  to  admit  the  will  and 
reserve  the  question  of  constmction,  stating  his  intention  to 
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follow  the  will  with  extrinsic  evidence.  The  conrt  thought 
they  mnst  decide  apon  the  objections,  and  engf^sted  that  the 
extrinsic  evidence  Bbonld  accompany  the  offer  of  the  will. 
Tlie  defendant  then,  in  connection  with  the  will,  proposed 
lert  Pogne  bonght  the  laod  in  dispute  March ' 
inder  Leiper ;  and  that  lie  married  Sarah,  bis 
le  fall  of  that  year ;  that  he  was  a  man  of 
I  he  married,  and  that  the  estate  he  accntna- 
sult  of  their  joint  industry  and  frugality; 
house  thereon  was  not  erected  until  1846  ; 
.840,  the  testator  purchased  about  100  acres 
ame  township,  from  the  Everett  heire,  for 
rm  he  afterwards,  shortly  before  his  death, 
to  George  W.  Fogne,  one  of  the  plaintiffs 
his  will,  in  exchange  for  a  tract  of  land  in 
,  Illinois^  mentioned  in  the  will,  and  the  deed 
Geo^fe  W.  Pogne  was  executed  November 
days  after  the  making  of  his  will  by  the 
the  purpose  of  showing  the  circumstances 
will  was  made,  in  respect  to  the  state  or  con- 
tor's  property ;  and  for  the  parpose  of  plao- 
the  court  and  jury  as  neaily  as  possible  in 
of  the  testator,  when  he  made  the  devising 
Is  interpretation." 

ted,  that  the  will  did  not  carry  a  fee  to  Sarah 
from  the  heirs  of  Kobert  Pogne;  and  ob- 
evidence  offered  in  conaection  therewith, 
no  latent  ambiguity  in  tlie  will,  and  because 
,e  testator  could  not  be  explained  by  evidence 
111.    Second,  that  the  offer  was  incompetent 

•Tcrruled  the  offer  of  the  will  and  extrinsic 
I  a  verdict  for  plaintiffs,  and  from  the  judg- 
■eon  defendant  took  this  writ  of  error." 

0.  Acheson,  for  plaintiff  in  error. 

ion  db  Alexander  Wilton^  for  defendant  in 
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Mbkoub,  J.  This  conteittioii  ariaea  nnder  a  clanae  in  the 
last  will  and  testament  of  Kobert  Pogue.  It  ia  tliis :  "  to  mj 
beloved  wife,  Sarah  Pogoe  (so  long  ae  she  remains  my  widow), 
I  give  all  the  income  of  tbe  home  farm,  on  which  I  now  live, 
oontaining  two  bnndred  acres  more  or  less,  with  all  tbe  tene- 
ments and  appartenances  belonging  thereto,  together  with  all 
the  produc^ts  arising  thereform,  also  tbe  mansion  bonse  in 
which  I  live,  together  with  all  belonging  to  it,  and  all  that  is 
in  it,  or  about  it,  I  give  to  my  beloved  wife,  Sarah  Pogne,  tiie 
same  to  be  hers  and  to  belong  to  ber  forever." 

The  gneation  is,  what  estate  did  Sarah  Pogne  take  in  the 
home  farm  and  mBDsion  bouse  thereon  1 

In  the  clause  quoted  the  words  "  I  give "  are  used  twie^ 
once  before  tbe  use  and  prodact  of  the  real  estate  are  devised, 
and  once  after  the  personal  estate  is  specEfied.  It  begins  by 
declaring,  "  to  my  beloved  wife,  so  long  as  she  remains  my 
widow,  I  give  all  the  income  of  the  home  farm  *  *  *  with  all 
the  tenements  and  appurtenances  belonging  thereto,  together 
with  all  the  prodncte  arising  therefrom,  also  the  mansion  honse 
in  which  I  live."  If  the  clause  ended  here,  there  would  be  no 
reason  to  doubt  either  the  intention  of  the  testator  or  tbe  legal 
effect  of  the  devise.  In  dear  and  expresa  language  the  income 
and  profits  of  the  lands  were  given  to  her  only  so  long  as  she 
remained  his  widow.  There  ia  not  only  an  absence  of  words 
necessary  to  pass  a  fee,  but  there  is  the  ezpreae  use  of  words 
giving  a  less  estate.  The  gift  is  nneqaivoeally  limited  to  the 
time  tbat  she  shall  remain  hia  widow.  At  the  latest  the  inters 
est  devised  ended  at  her  death ;  but  would  end  sooner  in  ease 
of  her  marriage.  While  a  devise  of  the  income  and  proiits  of 
land  is  a  devise  of  the  land  itself,  yet  it  is  a  deviae  of  it  for  no 
longer  period  of  time  than  the  testator  gave  the  income  and 
profits.  France'a  Estate,  25  F.F.  Smith,  22Q.  Tbe  income  and 
profits  having  been  limited  to  tbe  duration  of  ber  widowhood, 
her  estate  in  the  land  was  limited  to  the  same  period  of  time. 
She  took  an  estate  for  life,  because  it  might  possibly  last  for 
life,  but  liable  to  be  determined  sooner,  on  the  happening  of 
the  contingency  of  her  marriage.  2  Black.  Com.  1 21 ;  4  KeDt's 
Com.  26 ;  Hodgers  v.  Hodgera,  7  Watts,  15.    It  is  not  a  devies 
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r  one  the  object  of  which  is  to  impose  a ' 
■e;  bat  it  is  a  conditional  limitation  which 
the  duration  of  the  intereet  given.    Bennett 
itt«,  348. 

leeda,  "  together  with  all  belonging  to  it, 
it,  or  about  it,  I  give  to  mj  beloved  wife, 
«me  to  be  hers  and  to  belong  to  her  for- 
festly  refers  to  the  mansion  honse  stated 
ntence,  and  the  property  in  and  about  the 
r.  This  evidently  lueans  personal  property. 
t }  Not  as  he  has  given  tbe  products  of  the 
remains  his  widow,  but  "  to  be  hei-s  and  to 
jr."  The  distinction  is  thus  clearly  made 
i  the  personal  estate.  The  former  ie  given 
latter  forever.  This  view  gives  effect  to 
it  of  the  will.  It  wonld  bo  giving  an  nn- 
m  to  the  clause  to  say  the  latter  "  I  give  " 
1  grodacts  of  the  lands.  They  bad  already 
ct  and  appropriate  language.  It  would  do 
i  to  tbe  reading  of  the  will  to  hold  that  the 
',"  which  following  immediately  after  tbe 
any  reference  to  tbat  other  property  that 
e  should  have  only  so  long  as  she  remained 
Q  last  part  of  the  clause  reasonably  and 
jie  personal  estate  only,  we  will  not  assume 
to  contradict  the  language  he  had  used  in 
tat«,  nor  to  cliange  the  estate  therein  given. 
)scure  or  ambiguous  in  the  will.  It  does 
in,  that  the  testator  intended  to  devise  to 
I  the  land  less  than  a  fee.  Tbe  fact  that  be 
remainder  is  inenfhcient  to  overcome  or 
the  language  giving  his  wife  a  life-estate 
at  the  parol  evidence  offered  was  insuffl- 
legal  effect,  and  the  title  of  the  testator's 

led. 


,  infra;  BtUweU  v.  Enapper,  1  Am.  Prob.  R  311. 
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\la  Indisu,  S79.] 

KeVOCATIOK  of  will. — MaBEINO  ODT  8IGHATB 

□der  B  Blttnte  tbit  no  will  shM  be  reroked  unlew  the  t« 
hia  presence  directed  by  him  "with  intent  to  revoke,  shftU 
the  same,'  the  toarliing  out,  by  testator,  of  his  aignatara  bj 
with  the  reqaired  Intent,  coDsdtutca  «  reTOC*tioD. 

Thb  facta  appear  in  the  opinion. 

C.  A.  KorUy  <&  W.  &  Friedley,  for  appeU 

E.  Ji.  Wilson  t&J.F.  Bellamy,  for  appelU 

Elliott,  0.  J.  Appellante,  by  their  com 
lat  a  will  executed  by  Daniel  Woodfill  had 
lis  the  appellees  by  their  enewers  denied. 
lie  case  was  tried.  A  special  finding  of  facte 
ondueioDB  of  law  stated.  The  case  comei 
pon  the  exceptions  to  the  conclusions  at  la' 
rial  court. 

The  material  facts  are  substantially  these: 
11,  then  a  widower  with  five  children,  ezecul 
d  day  of  March,  1869,  and  gave  it  to  hie  b< 
ife  keeping.  Clarence  then  lived  with  his 
ras  called  the  home  farm,  which  w^  by  the  v 
evised  to  him.  In  Febroary,  !S72,  the  t 
lancy  Woodtill,  one  of  the  appellants.  Abot 
e  became  dcBirons  of  regaining  exclnaivc  pi 
ome  farm,  and  to  accomplish  this  purpose 
ohn  G.  Woodfill  the  land  which  the  will  de^ 
h  daughters,  and  to  induce  his  son  Clarence  t 
esBion  of  the  home  farm,  gave  him  tbe  sum 
lollars  received  from  John  G,  Woodfill,  for  tb 
0  him.  The  proposition  made  to  and  accept 
nd  the  facts  occurring  thereafter,  are  thus  atat 
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inding.  The  said  Daniel  WoodfiU  "  proposed  to  Clarence,  as 
m  inducement  for  him  to  snrrender  the  possession  and  use  of 
iiii  said  one  thonsand  dollarB  in  payment  of 
e  first  item  of  the  will,  amounting  to  $500, 
it  of  $500  in  part  payment  of  hie  interest 
Father;  that  Clarence  accepted  said  offer, 
11,000,  $500  in  payment  of  said  notes,  and 
lent,  Burrendered  the  poesesBion  of  said 
id  notes  to  his  father,  together  with  said 
)aperB  intniBted  to  him  for  safe  keeping, 
ler  a  receipt,  in  these  words,  to  wit : 

Raos  CoHNTY,  Indiaka,  Nov.  5th,  1872. 
■anicl  WoodfiH  the  sum  of  five  hundred 
ent  of  my  interest  in  the  estate  of  my 
ill. 

"  '  C,    C.    WOODFILL.' 

iction  took  place  aboat  November  5th, 
day  or  two  afterward  said  Clarence  0. 
<  the  Slate  of  Kansas,  whore  he  bought 
TO  years ;  that,  after  said  Clarence  Wood- 
will  to  his  father  and  gone  from  his  pres- 
me  day,  he  (the  father)  showed  the  will  to 
signature  thereto  was  much  blackened  by 
er  of  parallel  and  circular  lines  and  some 
a  common  lead  pencil,  and  drawn  over 
are  ;  that  some  of  the  smaller  letters  were 
reby,  but  were  yet  discernible  on  a  close 
aid  signature,  as  a  whole,  still  remained 
legible  through  said  pencil  marks ;  that 
ang  clause  was  in  a  similar  condition,  and 
K  were  so  made  by  the  testator  with  the 
g  said  will,  which  fact  is  found  by  the 
from  the  foregoing  facts ;  that,  after  call- 
his  wife  to  the  condition  of  his  signature 
rill  away  with  hie  other  papers ;  that  at 
d  in  the  aforesaid  condition  among  his 
:hat  among  the  latter  were  also  found  the 
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notes  paid  to  Clarence  and  taken  np  as  aforesaid,  but  tliat  froui 
eacli  of  them  his  signature  had  been  cnt  off  and  removed." 

Following  the  finding  we  have  quoted  are  statements  show- 
ing the  property  owned  by  the  testator  at  the  time  of  hia 
death,  in  September,  1876 ;  the  admission  of  the  will  to  pro- 
hate,  and  showing  also  the  erasnro  of  the  pencil  marks  by  the 
dcrk  of  the  Circuit  Court  aiter  the  will  had  been  probated. 
The  conclnsioDs  of  law  are  stated  in  the  following  language: 
"And  npon  the  facts  found  as  aforesaid  the  court,  as  eondn- 
eiona  of  law,  finds  that  said  will  was  not  revoked,  and  the  conrt, 
therefore,  as  a  matter  of  law  on  said  facts,  finds  for  the  de- 
fendants." 

An  important  question  of  practice  first  requires  considera- 
tion. It  is  necessary  to  determine  what  are  the  facts  stated  in 
the  special  finding.  Appellante  affii-m  that  it  is  found  as  a 
fact,  that  the  testator  did  revoke  his  will  by  drawing  the  pencil 
lines  across  his  signature.  The  appellees  meet  this  affirmation 
by  the  proposition,  that,  as  they  express  it,  "  the  court  had  no 
authority  to  conclude  the  appellees  by  stating  its  opinions,  con- 
dueions  or  inferences ;  and,  if  in  this  the  court  went  beyond  its 
province,  all  such  opinions,  conclnsions  or  inferences  are  mere 
surplusage,  and  not  binding  upon  the  parties."  This  prelim- 
inary contention  springs  from  the  clause,  "And  that  said  peo- 
cil  marks  were  so  made  by  the  testator  with  the  intention  of 
revoking  said  will,  which  fact  is  found  by  the  court  as  an  infer- 
ence of  fact  from  the  foregoing  facts."  Counsel  have  not  re- 
ferred OS  to  any  adjudged  cases,  but  have  contented  themselves 
with  referring  to  the  provisions  of  the  etatute,  which  reads  as 
follows :  "  The  court  shall  first  state  the  facts  in  writing,  and 
then  the  conclnsions  of  the  law  upon  them."  3  R.  S.  1876,  p- 
174,  sec.  341.  This  provision  means,  clearly  enough,  that  the 
facts,  and  not  the  evidence,  shall  be  stated.  It  has  been  re- 
peatedly held  that  the  facts,  and  not  the  evidence,  shall  be  set 
forth  in  the  special  finding.  In  Davis  v.  Franklin,  25  Ind.  407, 
it  was  said  :  "  The  statute  directs  that '  the  court  shall  first  state 
the  facte  in  writing,  and  then  the  concluaions  of  law  upon  them,' 
and  when  the  finding  attempts  to  go  beyond  this  limit,  and  not 
only  state  the  facts  found,  but  the  evidence  upon  which  the 
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nding  was  based,  we  mast  regard  the  evideace  aB  improperly 
1  the  record,"  In  Towtey  v.  Zoehooci,  80  Ind.  153,  it  was 
eld  that  the  finding  should  state  the  facts,  and  that  a  state- 
lent  of  the  evidence  was  improper.  The  late  case  of  Sealing 
.  Vanaio/de,  74  Ind.  529,  declares  the  same  general  doctrine, 
n  Locke  v.  The  Merchanta  Jfaiional  Sank,  66  Ind.  853,  it 
pas  said  of  special  verdicts,  that  "It  has  often  been  decided 
J  this  court  that  the  jury  sbonld  not  tind  the  evidence,  bat 
lie  facts." 

It  is  not  always  easy  to  discriminate  between  evidence  and 
acts ;  the  line  of  separation  is  often  shadowy  and  indistinct. 
Ve  think,  however,  that  the  statement  in  the  finding  of  the 
Dort,  as  to  the  intention  of  the  testator  in  making  the  pencil 
larks  across  his  signature,  is  clearly  the  statement  of  a  fact, 
ntention  ie  almost  always  a  fact  to  be  inferred  from  evidence, 
^acta  are  occurrences  or  events ;  evidence  the  means  by  which 
be  happening  and  the  character  of  such  occurrences  or  events 
re  shown.  It  is  said  in  Locke  v.  The  Merchants  National 
^ank,  supra,  that  there  are  two  kinds  of  facts — "evidentiary 
acts  and  inferential  facts;"  and  the  fact  under  immediate 
lention  belongs  to  the  latter  class.  It  is  such  facts  that  the 
nding  should  set  forth.  The  statement  that  the  fact  is  in- 
erred  from  other  facts  does  not  make  the  conclusion  any  the 
»8  "  a  finding  of  fact."  The  only  possible  way  in  which  a 
onclusion  of  fact  can  be  drawn  from  evidence  is  by  the  pro- 
ess  of  inference. 

In  order  that  there  sbonld  be  a  valid  revocation  of  a  will 
here  must  be  the  concurrence  of  two  things,  the  intention  to 
evoke,  and  the  act  manifesting  the  intention.  There  is  no 
[uestion  in  this  case  as  to  the  existence  of  the  intention  to  re- 
■oke,  for  it  is  expressly  found  to  have  existed  at  the  time  the 
ct,  which  it  is  contended  worked  the  revocation,  was  done, 
'he  question,  therefore,  is  whether  the  act  was  Bucb  as  mani- 
ested  and  effected  the  intention  in  a  manner  anthorized  by  law. 
rbere  most  not  only  be  an  act  of  revocation,  bat  the  act  must 
le  such  as  the  statute  recognizes  as  a  proper  manifestation  of 
he  intenlion  to  revoke.  The  act  will  not  operate  as  a  revoca- 
ion,  no  matter  bow  strongly  and  unequivocally  it  may  show  an 
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intention  to  roroke,  nnleSB  it  be  Bach  an  act  as  the  ststnte  pre- 
ficribe.  Upon  this  point  there  ie  entire  harmony.  liunUe  y. 
Gates,  11  Ind.  95;  Wodery  v.  Woolery,  48  Ind.  62S;  1  Jar- 
man's  Wills  (5th  Am.  ed.),  287,  n.;  1  Redf.  Wills,  306.  There 
is  some  diversity  of  opinion  as  to  the  proper  construction  of 
statntee  prescribing' methods  of  revocation,  bnt  it  is  gener&Uy 
agreed  that  the  statntes  shall  receive  a  strict  construction,  and 
that  the  case  must  be  brought  clearly  within  their  provisions. 
Our  statute  npon  this  subject  is  as  follows :  "  No  will  in  writ- 
ing, nor  any  part  thereof,  except  as  in  this  act  provided,  shall 
be  revoked,  nnlcsB  the  testator  or  some  other  person  in  his  pres- 
ence, and  by  his  direction  witli  intuit  to  revoke,  shall  destroy, 
«r  mutilate  the  same."  2  R.  S.  1876,  p,  576.  The  specific  acts 
which,  under  former  statutes  and  at  common  law,  were  essen- 
tial to  a  valid  revocation,  as  cancellation,  burning  and  the  like, 
are  not  required  to  be  shown,  although  they  would  doubtless 
be  sufficient  tmder  the  present  statute,  if  of  euch  a  character  as 
to  show  a  mutilation  or  destruction  of  the  instrument. 

It  was  the  rule  of  the  common  law  prior  to  tlie  enactment 
of  the  statute  of  1  Vict.  ch.  26,  that  a  deliberate  obliteration 
of  the  signature  operated  to  revoke  the  will,  if  made  animo 
revooandi.  Since  the  adoption  of  that  statute,  the  English 
courts  have  held  that  there  must  "be  either  a  partial  or  total 
destruction  of  the  paper  or  parchment  upon  which  the  words 
of  the  will  are  written,  or  a  total  obliteration  of  the  words  of 
the  instrument.  These  cases  are  pressed  upon  our  consid^S' 
tioD,  and  we  are  earnestly  asked  to  adopt  them  as  our  guides. 
The  language  of  the  English  statute  is  Dot  at  all  similar  to  ours. 
It  is  therein  enacted  that  no  will,  codicil  or  any  part  thereof 
shall  be  revoked  in  any  other  manner  than,  in  designated  cases, 
by  operation  of  law  or  by  the  execution  of  a  new  instrument, 
or  "  by  the  burning,  tearing,  or  otherwise  destroying  the  eamc." 
Under  this  statute  it  has  been  held  that  drawing  a  pen  across 
the  signature,  or  by  erasing  with  ink  other  parts  of  the  iostm- 
ment  will  not  operate  as  a  revocation,  if  the  signature  or  words 
can  still  be  discerned.  In  one  case  the  court  directed  the  use 
of  strong  glasses  in  order  to  ascertain  whether  there  was  a  com- 
plete erasure  of  the  characters  used  in  drafting  the  will.    In 
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tber  cases  it  is  held  that  ootbing  short  of  a  destroction  by 
>Tin)iDg  or  tearing  will  be  an  at*  of  revocation  within  the  etat- 
re  cited  in  the  recent  editions  of  Jarman  on 
on  Executors,  and  we  do  not  deem  it  nec< 
comment  upon  them,  for  the  statnte  npon 
ed  is  so  radically  different  from  oars  tliat 
)eariDg  apon  the  question  before  ns.  In 
H.  &  N.  340,  Pollock,  0.  B.,  said  that 
nee  is  to  be  derived  from  tbe  previous  cases 
tered  expression  in  tbe  statute,"  and  this  we 
I  English  cases  based  upon  the  statute  of 

of  a  will  did  not,  at  common  law,  imply 
er  or  parchment  on  which  the  words  were 
taking  from  the  instrument  force  and  effect, 
a  will  may  be  as  effectnally  destroyed  by 
jestmction  of  the  paper  npon  which  it  is 
vords  nor  sentences  can  have  legal  validity 
3fl;  the  signature  duly  attested  gives  force 

instrument.  It  is  often  said  a  will  speaks 
he  testator,  and  it  would  be  strange  indeed, 
ich  the  signature  is  designedly  taken,  either 
;ion  or  by  manual  tearing,  for  the  very  par- 
it  from  speaking,  should  ever  be  allowed  to 
the  erasure  of  the  testator's  signature,  de- 
rately  made,  accompanied,  of  course,  by  the 
,  most  be  deemed  a  deBtmetion  of  the  will, 
;hat  there  should  be  destruction,  in  a  literal 
npon  which  the  words  of  the  testator  are 

eaScient  if  the  legal  force  of  the  inatru- 
r  extiugnished.  It  is  not  important  what 
er  of  the  specific  act  is,  provided  it  be  such 
?iU  all  force  and  vitality.  The  paper  is  of 
ence,  save  as  the  medium  of  preserving  and 
>0Be  of  the  testator.  If  the  signature  of  the 
rory  note  was  intentionally  and  rightfnlly 
d  hesitate  to  declare  that  tbe  note  was  de- 
ll else  remained  intact.    If  the  grantor  of  a 
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deed  should  intentiooaUy  erase  his  signatare,  before  an  estate 
bad  vested  therttnoder,  it  is  clear  tliat  the  instrnment  could  not 
be  treated  as  a  deed,  becanse  the  taking  from  it  of  an  eaeential 
part  would  work  its  legal  destruction.  It  is,  however,  unnee- 
eaearj  to  multiply  illustrations,  for  it  is  plain  that  the  force  of 
a  writing  may  be  completely  annulled  by  taking  from  it  some 
essential  and  indispensable  element  of  vitality. 

If  we  shonld  adopt  appellee's  theory,  we  should  be  com- 
pelled to  constrae  the  statute  as  limiting,  rather  than  enUig- 
ing,  the  methods  of  revocation.  This  we  cannot  do  without 
violating  a  familiar  rule  of  construction.  The  language  of  the 
present  statute  is  more  general  and  comprehensive  than  that  of 
the  former.  Unlike  the  English  statute,  it  contains  no  restrict- 
ive or  particularizing  words.  The  language  is,  no  will  shall  be 
revoked  unless  the  testator  "  shall  destroy,  or  mutilate  the 
same,"  and  embraces  all  acts  amounting  to  a  mutilation  or  de- 
struction, whether  the  acts  are  such  as  former  statutes  or  com- 
mon law  rules  recognized  as  effective  acts  of  revocation  or  not. 
Neither  the  term '' destroy  "  nor  the  term  "mutilate"  ahoold 
be  given  the  narrow  and  restricted  meaning  for  which  appellee 
contends.  "  Mutilate "  means  something  less  than  total  de- 
struction. Mere  matilation  of  a  will  would  OQt,  of  itself,  take 
from  a  will  all  legal  force.  A  mutilation,  nowerer,  which 
takes  from  the  instrnment  an  element  essential  to  its  validity, 
would  have  the  effect  to  revoke  it.  To  mutilate,  in  the  sense 
in  which  it  is  generally  used  by  law  writers  and  by  judges, 
means  to  render  imperfect.  We  often  find  courts  epeaking  of 
*•  records  mutilated  by  erasures,"  and  "  records  mutilated  by  cor 
rupt  interlineations."  Nor  is  the  use  of  the  word  in  this  seuae 
made  by  courts  and  writers  of  law  books  alone,  for  it  is  often 
used  in  the  same  sense  by  the  authors  of  literary  works.  We 
often  encounter  such  expressions  as,  "  The  works  of  the  great 
Stagirite  have  come  down  to  us  in  a  mutilated  condition;" 
"  The  commentator  has  sadly  mutilated  Qnintilian."  Webster, 
as  illustrative  of  the  meaning  of  the  word,  quotes  from  Addi- 
son the  following :  "Among  the  mutilated  poets  of  antiqnity, 
there  is  none  whose  fragments  are  so  beautifnl  as  those  of  Sap- 
pho."    Worcester  defines  the  word  as  follows :  "To  deprive  of 
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some  efisential  part,"  Among  the  definitions  given  by  Webate 
18  the  following  i  "  To  retrench,  destroy,  or  remove  a  materia 
part  of,  BU  as  to  render  imperfect ;  as,  to  matilate  the  poems  o 
Homer,  or  the  orations  of  Cicero." 

Purposely  taking  from  a  will  the  eignatnre  of  the  testato 
deprives  it  of  an  essential  part,  and  makes  it  so  imperfect  a 
that  it  loses  all  legal  force  and  effect.  The  manner  in  whid 
the  mutilation  or  destruction  is  effected  is  not  of  controllinj 
importance.  If  the  eignatnre  were  cut  or  torn  from  the  paper 
if  all  traces  were  removed  by  a  chemical  preparation,  ther 
wonld  be  no  room  for  controversy,  it  wonld  plainly  be  a  muti 
lation  of  the  will.  It  cannot  be  any  the  lees  a  mntilation  if  th 
signature  is  marked  out  with  pen,  pencil  or  other  implemen 
which  erases,  cancels  or  obliterates  it. 

We  are  referred  to  the  following  passage  in  a  writer  of  ac 
kuowledged  ability :  "  Where  a  pencil  instead  of  a  pen  is  nsed 
the  cancellation  is  not  necessarily  ineffectual,  but  is  alway 
prima  facie  considered  deliberative,  and  it  must  be  shown  tha 
it  was  intended  to  be  final."  1  Jarman's  Wills  (5th  Am.  ed.^ 
S9I.  It  appears  in  this  case  that  the  act  was  more  than  mere! 
deliberative.  The  intention  to  revoke,  and  the  cause  froc 
which  the  intention  sprung,  are  shown  by  the  fact  that  the  tes 
tator's  controlling  purpose  was  to  regain  possession  of  th 
home  farm.  The  final  character  of  the  act  is  revealed  by  the  fae 
that  part  of  the  property  upon  which  the  will  was  designed  ti 
operate  was  sold,  and  that  notes  therein  otherwise  provided  fo 
were  paid  by  the  testator.  The  fact  that  the  will  was  exhit 
ited  with  the  eraenree  upon  it  proves  that  deliberation  was  a 
an  end.     The  design  to  revoke  had  been  formed  and  esecutec 

The  court  erred  in  overruling  the  appellants'  exceptions  t 
the  conclneions  of  law. 

Cruse  errors  are  aeeigiied  which  require  us  to  determine  th 
Bofiieiency  of  appellantB'  complaint.  The  appellees  conten< 
that  the  facts  stated  in  the  complaint  do  not  show  a  revocatio 
of  the  will.  Tlie  allcgatione  of  the  complaint  upon  thie  poin 
are  as  follows :  "And  the  plaintiffs  allege  that  said  Dani( 
Woodiill  while  in  full  life  did  revoke  said  will  by  oblitei-atin 
his  signature  thereto,  and  by  obliterating  his  name  wherever  i 
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appeared  in  the  attestation  clanBe  therenuder  written,  thereby 
mutilating  said  will  with  the  fnll  intent  to  revoke  the  Bame." 
If  we  are  right  in  our  conclusion,  that  divesting  a  will  of  the 
framer'e  eignatnre'  is  a  mutilation,  then  we  mast  adjadge  the 
complaint  sufficient.    We  do  so  adjudge. 

Judgment  reversed,  with  instructions  to  enter  jadgmeat 
upon  the  special  finding  in  favor  of  appellants. 


Kevocatlon  by  eaneelllng  with  pencil.— What  ue,  and  what  are  not. 
sufflcient  acts  of  revocation  may  usoaUf  be  determined,  in  each  of  the  State* 
of  tlie  UnioD,  by  reference  to  the  Statute. 

It  vaa  held  in  England,  Uence  v.  Hence,  18  Yes.  Jr.  848,  that  cancella- 
(ion  with  a  pencil  of  all  the  disposing  part  of  a  will  was  effectual  as  an  ex- 
press  revocation.  But  later  a  contrary  doctrine  was  maintained  in  f^andi 
T.  Grover,  0  Hare,  89,  where  pendl  linee  drawn  over  ink  are  held  to  itiae  no 
presumption  of  revocation,  and  the  same  doctrine  is  found  in. Jn  re  Hall,  L. 
a  2  P.  A  D.  266. 

A  middle  ground  is  taken  In  Bethell  v.  Uoore,  9  Dev.  &  B.  L.  811.  Here 
it  is  held  that  the  drawing  of  lines  in  pencil  tlirough  a  will,  or  any  part  of 
it,  may  be  merely  deliberative,  or  a  final  act  of  cancellation,  and  that  whether 
it  Is  to  be  held  the  one  or  the  other,  must  be  gathered  from  the  contempotutB- 
ous  or  subsequent  acts  of  the  testator.  This  appears  to  be  the  propo:  rule. 
2  Qreenl.  Evidence,  g  681. 

A  will  written  and  signed  in  pencil  is  eilUrely  valid.  In  n  Dyer,  1  Hag, 
Ec.  219;  Rhymer  v.  Clarkson,  1  Phil.  R  1 ;  Dickenson  v.  Dickenson,  2  Pba 
R.  178.  The  aame  rule  Is  established  In  Pennayivania.  Hyers  v.  Vandet' 
belt,  84  Penn.  St  SIO;  Main  v.  Ryder,  Id.  217.  But  a  writing  on  a  alate. 
purporting  to  be  a  last  will  and  testament,  i«  not  admiadble  to  probate. 
Beed  v.  Woodward,  11  I^dla.  (Pa.)  641. 
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Ohhiston  vs,  O1.00TT,  Executor. 

[84  Kew  Tork,  8S«.] 

InVKSTMENT  of    FDNDB   OUTBroE  JUBISDIOTION    OF  OOORT. 

'  mant  that  inTSBtnienU  bj  eiecatora  or  tBatamentary  tmsteea  which  take  the 
fnotU  out  or  the  jorisdicHou  of  the  court,  will  not  be  Bostuned  and  are  made  at 
the  peril  of  the  inTestor.  The  case  nmst  be  rare  and  the  clrcaoiatancee  nna- 
anal  and  pecalisr  to  make  an  exception  to  this  rola. 

he  rale  relatee  only  to  volontarj  iDrestnientB  by  the  trustee,  and  does  not  gov- 
ern 1  case  where,  b;  act  of  the  testator,  a  foreign  investment  has  been  made, 
or  where,  without  the  fanlt  of  the  trostee,  the  asset*  have  been  transtnnted  into 
a  debt  which  can  only  be  aecnred  and  uved  by  taking  a  foreign  secarity. 

he  rule  that  each  of  seTeral  co-eiecotors  is  only  Ukble  for  his  own  acts,  and  can- 
not be  made  reeponaible  for  the  negligence  or  waate  of  another,  anlesi  ha  in 
■ome  manner  idded  or  ooncurred  therein,  applies  as  well  where  the  eiecntora 


Appeal  from  order  of  the  G-eoeral  Term  of  the  Saprenie 
*art,  in  the  third  judicial  department,  reversing  an  order  of 
be  eurroj^ate  of  the  connty  of  Otaej^o,  which  denied  the 
etition  of  the  plaintiff  that  defeDdan.t  be  held  personally 
able  for  unpaid  interest  on  Becnritiee  taken  by  him  as  execn- 
jr  and  trustee. 

The  facte  as  conceded  and  found  are  eubetantiallj  as  fol- 
)WB : 

Hobert  Ormiaton,  late  of  the  town  of  Springfield,  in  the 
Donty  of  Otsego,  died,  leaving  a  last  will  and  testament,  which 
'as  admitted  to  probate  by  and  before  the  surrogate  of  said 
Bunty  of  Otsego,  wherein  defendant,  Horatio  J,  Olcott,  Oliver 
L.  Morse  and  William  M.  Oliver,  were  named  as  execntors 
lereof  and  trustees  of  the  estate,  which  was  given  to  them  in 
mat,  to  pay  the  rents,  issues  and  profits  to  James  Ormiston, 
le  petitioner,  and  Agnes  Ormiston,  his  wife,  during  their 
ves  and  the  life  of  the  survivor  of  them,  and,  upon  their 
eaths,  to  pay  the  principal  to  the  grandchildren  of  the  testa- 
>r.  Letters  t^tamentary  were  issaed  to  said  persons,  and 
ley  took  upon  themselves  the  execution  of  the  trnet  on  or 
Vol.  II.— 14 
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about  the  4th  day  of  December,  1842.  William  M.  Oliver 
died  on  or  about  tho  year  1863.  Oliver  A.  Morse  died  od  or 
about  the  Idth  of  April,  1S70,  leaving  said  Olcott  the  odI;  Bor- 
Tivor  of  said  trustees.  On  or  about  the  23d  day  of  February, 
1876,  an  accounting  was  had  by  said  Olcott  before  the  surro- 
gate  as  such  executor  and  trustee,  and  Huch  proceedings  vere 
had  that  there  was  found  in  his  hands  $11,071  Od.  Olcott  did 
not  pay  the  interest  or  income  to  the  cestui  que  tmigt  for  the 
year  ending  the  1st  day  of  April,  1879,  except  the  anm  of 
$200.  Agnes  Ormiston,  wife  of  the  petitioner,  died  abont 
Kovember  7,  1876,  and  the  petitioner  is  entitled  to  the  whole 
of  the  income.  Oliver  A.  Morse,  during  his  lifetime,  had  and 
received  all  the  assets  and  proceeds  of  the  estate,  and  bad  the 
entire  charge  of  the  same.  After  the  death  of  Morse,  in  April, 
1870,  Olcott  made  an  examination  of  the  matters  of  said  tm£t 
in  the  hands  of  Morse,  and  found  that  much  of  the  aeseta  hid 
been  invested  and  lost  or  converted  by  said  Morse  and  mingled 
with  his  own  fnnds.  He  thereupon,  for  the  purpose  of  reatar- 
ing  aaid  fund,  and,  as  he  swears  in  bis  answer,  and  as  the  enr- 
rogate  found,  in  good  faith  and  "  iu  the  full  belief  that  it  vu 
the  best  possible  arrangement  to  secure  the  fund,"  took  from 
the  executors  of  Morse  an  assignment  of  a  bond  and  mortgage 
upon  unincumbered  real  estate  situate  in  the  city  of  Toledo, 
in  the  State  of  Ohio,  for  $12,500,  which  mortgaged  premises  at 
that  time  were  of  a  market  value  greatly  exceeding  the  amonnt 
of  the  mortgage,  as  estimated  by  competent  judges,  and  were 
considered  to  be  first  class  security  for  the  amonnt  of  said 
mortgage.  He  also  took  other  and  additional  aecuritieB  as  col- 
lateral, and,  to  further  protect  said  trust  and  secare  its  pay- 
ment, he  took  from  Anna  Morse,  the  widow  and  sole  l^atee  of 
Oliver  A.  Morse,  and  who  was  then  good  and  responsible,! 
guaranty  of  the  payment  of  said  mortgage  at  maturity.  After 
taking  said  mortgage,  Olcott,  on  notice  to  all  parties  interested, 
duly  rendered  an  account  to  the  surrogate,  of  the  said  tni£t 
fund,  whereon  it  appeared  that  the  same  was  invested  in  the 
aforesaid  mortgage,  secured  as  aforesaid.  Said  account  ffW 
accepted  by  the  surrogate,  and  was  not  objected  to  by  any  of 
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the  partiea  interested.  The  petitioner  was  present  and  repre- 
eeated  by  coaneel  at  the  time  of  BDch  accounting. 

Oloott  alleged  and  the  surrogate  found  that  the  mortgagors 
ia  said  mortgage  have  beeome  insolvent,  and  by  reason  thereof 
the  said  Olcott  has  not  been  able  to  collect  the  interest  thereon, 
and  that  he  believed  it  wonld  not  be  good  policy,  or  fur  the 
interest  of  the  said  fand,  or  the  partis  interested  therein,  to 
foreclose  said  mortgage  in  the  present  depressed  state  of  values 
of  real  estate,  and  was  advised  that  if  he  should  do  so  it  would 
result  in  loss.  That,  by  reason  of  his  not  having  received  any 
income  or  interest  from  said  fund,  he  has  not  been  able  to  pay 
over  any  interest  or  income  due  April  1,  1879. 

The  surrogate,  upon  the  foregoing  facts,  made  an  order  or 
decree  denying  the  prayer  of  the  petitioner,  and  adjudging 
that  said  Olcott  is  not  guilty  of  sach  wrong-doing  as  renders 
him  personally  liable  for  any  lose  which  results  from  bis  inabil- 
ity to  collect  the  said  mortgage  or  the  interest  thereof. 

The  General  Term  reversed  this  order  or  decree  of  the  sui^ 
rc^te,  and  ordered  that  the  prayer  of  the  petitioner  be  granted. 

Samud  A.  Bowen,  for  appellant. 

E.  SturgeSy  for  respondent. 

FiROH,  J.  Oar  own  stndy  of  this  case,  and  the  very  careful 
researches  of  the  counsel  by  whom  it  was  argued  have  alike 
fsiled  to  discover  any  judicial  decision,  or  any  legislative  ea- 
actment,  which  directly  and  in  terms  declares  as  the  law  of  this 
State,  that  an  executor  or  testamentary  trustee  may  not  invest 
the  fonds  in  bis  costody,  under  any  circnmBtances,  in  gocMl 
mortgagee  upon  real  estate  situate  outside  of  the  State  And 
yet  the  general  drift  of  authority  and  considerations  relating  to 
the  safety  of  trnst  funds  seem  to  require  that  such  should  he 
regarded  as  the  general  rule,  and  that  investments  beyond  the 
JQrisdiction  of  the  court  should  not  be  spstained  unless  in  very 
nre  and  exceptional  cases,  and  nnder  very  unusual  and  peculiar 
circnmatances.  The  rule  shonld  not  be  made  arbitrary  and  in- 
flexible, and  so  rigid  as  to  admit  of  no  possible  exceptions,  for 
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it  iB  merely  an  outgrowth  or  conaequence  of , 
admitted  propoBition  that  the  duty  of  a  tnisti 
veBtmeotfi  is  to  employ  such  diligence  and  ench 
general,  prudent  men  of  discretion  and  Intel 
matters  employ  in  their  own  like  aifairs.  {Si 
N.  T.  76.)  'Wiiile,  therefore,  we  are  not  disj 
an  investment  by  a  trustee  in  another  State  ei 
Bistent  with  the  prudence  and  diligence  require 
law,  we  still  feel  bound  to  eay  that  such  an  in- 
takes the  trust  fund  beyond  our  own  jurisdictii 
other  laws  and  the  risk  and  inconvenience  of 
foreign  tribunaU,  will  not  be  npheld  by  ua  « 
and  never  unless  in  the  presence  of  a  clear  at 
Bity,  or  a  very  pressing  emergency.  The  case 
have  quite  clearly  recognized  the  rule  that  a 
invest  in  government  or  real  estate  secnritie 
Emott,  4  Barb.  626) ;  but  apparently  no  oces 
until  the  present  to  determine  the  effect  of  sac 
made  beyond  our  Jurisdiction.  It  would  ofti 
beneficiaries  to  compel  them  to  accept  such  i 
tend  to  increBBe  the  risk  of  ultimate  loss.  The 
dent  knowledge  of  values  would  become  more 
certain  ;  watchfulneBs  and  personal  care  woalc 
replaced  by  confidence  in  distant  agents,  and 
would  have  to  be  sought  under  the  disadvanta 
and  before  different  and  unfamiliar  tribunala. 
tate,  therefore,  to  recognize  and  declare  as  t 
that  the  trustee  who  invests  beyond  the  jurisd 
the  peril  of  being  held  responsible  for  the  safet 
meut.  But  this  rule  relates  only  to  voluntary 
the  trustee,  having  the  fund  in  hie  hands  and 
and  freedom  of  choice,  and  does  not  govern  f 
the  act  of  the  testator,  a  foreign  investment  li 
nor  a  case  where,  without  the  fault  of  the  exe 
have  been  transmuted  into  a  debt  which  can 
and  saved  by  taking  a  foreign  security.  The 
tom  is  in  every  instance  the  prudence  and  d 
executor,  and  that  always  must  be  measured,  ai 
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lircnmstancee.  Id  the  preeent  case,  the 
reated  the  Ohio  mortgage  taken  by  the 
■y  iDTeetment  of  trust  fnndB  beyond  the 

not  concur  with  that  view  of  the  facta, 
tate  had  all  passed  into  the  poseeesion  of 
ULd  the  defendant  had  taken  no  part  in 
,nagement.    Upon  the  death  of  Moree, 

sole  Barviring  executor,  and,  as  in  dnty 
im  the  remaining  assets.  He  found  none 
id  a  personal  liability  substituted  by  the 
by  hie  own.  He  found  that  his  associate 
such  assets  with  his  own  property,  par- 
to  his  personal  use,  and  in  part  lost  them 
ts.  We  do  not  know  as  a  fact  that  the 
isolrent,  nor  can  we  be  certain  that  it  was 
however,  is  quite  apparent.  The  trust 
cally  absorbed  in  the  estate  of  Morse,  and 

0  a  debt  due  from  that  estate.    The  dnty 

1  the  surviving  executor  and  which  he 
1  was  one,  not  of  investment,  but  of  col- 
i  the  presence  of  an  emergency  which 
)t  so  much  what  he  preferred,  as  what  he 
his  answer  that  what  he  did  was  done  in 
be  full  belief  that  it  wbs  the  beet  possible 
*e  the  fund  from  the  estate  of  Morse." 
tate  a  bond  and  a  mortgage  on  real  estate 

assigned  to  him  by  Morse's  representa- 
by  the  widow  who  was  sole  legatee,  and 
and  also  further  collaterals  for  grcatur 
:  in  his  decree  finds  these  fa^te  to  be  true, 
y  uncontradicted.  The  situation,  there- 
»te  of  Morse  could  not  raise  and  pay  the 
nrviving  executor  was  shut  up  between 
must  either  preeeut  hie  claim,  await  the 
istration,  take  all  the  chances  of  the  solv- 
1  every  risk  of  the  honesty  and  prudence 
□d  of  possible  sacritices,  and  trust  to  the 
over  affairs  transacted  by  others,  or  he 
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must  accept  the  Becuritiee  offered,  at  the  ti 
and  having  no  faalt  except  that  in  part  tlii 
jnriadiction.  If  the  estate  of  Morae  was  s> 
of  the  sole  legate^  held  its  entire  Bnrplm 
good  secnrity  for  the  full  amount  was  bette: 
uncertain  dividend.  We  have  no  difficulty 
it  was  defendant's  dnty  to  accept  the  Becnrit 
his  omieeion  to  do  so  would  have  been  imp 
Nor  do  we  hesitate  to  say  that  hie  action  d< 
the  rule  which  forbids  a  foreign  inveetmenl 
does  wonid  establish  a  perilous  precedent, 
the  collection  of  debts  by  trustees  and  exect 
States,  and  drive  them  to  refuse  ample  et 
encoanter  grave  risk  of  loss.  We  are  of 
that  the  defendant  violated  no  rule  of  pm 
security  objected  to,  and  should  not  be  ma 
for  so  doing. 

Two  other  grounds  were  presented  on  ' 
such  liability  can  he  enstained.  It  is  adm 
death  of  Morse,  the  defendant,  although  c 
part  in  the  management  of  the  trust.  It 
was  negligence  which  rendered  him  liable 
of  Morse.  It  is  not  disputed  that  the  rule  t 
tors,  as  such,  is  that  each  is  liable  only  fo 
one  cannot  be  made  responsible  for  the  ne^ 
another,  unless  he  in  some  manner  aided  or 
{Sutherland  v.  Brush,  7  Johns.  Ch.  23 ;  J 
Id.  283 ;  Manahan  v.  Oihhona,  19  Johns.  4S 
however,  that  the  rule  is  more  stringent  v 
also  trustees,  and  the  case  of  BaUa  v.  Undt 
18  brought  to  our  attention.  The  decision  ii 
wholly  on  the  English  rule,  which  is  not  so  : 
in  this  country.  (Hill  on  Trustees,  30d,  i 
Jur.  §1280.)  The  authorities  in  this  Stat 
distinction  sought  to  be  made.  {Banka  v.  H 
99;  Kip  V.  Denistfm,  i  Johns.  23;  Kirhi 
Ch.  330 ;  Ve  Forest  v.  Fulton  F.  Ins.  Co.  1 
would  be  neither  wisdom  nor  justice  in  i 
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practically  end  in  making  a  trustee  a  guarantor  of  the  diligence 
ind  good  faith  of  hia  associates,  and  hold  him  responsible  for 
Mjte  which  he  did  not  commit  and  conld  not  prevent. 

It  is  further  urged  that  the  execntor  was  negligent  in  con- 
tinoing  the  investinent,  and  in  not  collecting  it  from  the  debt- 
ors, and  the  decree  of  the  surrogate  at  the  close  of  the  execu- 
tor's accoanting  is  said  to  have  been  disobeyed.  Assuming 
that  the  execntor  had  the  right  to  take  the  mortgage,  he  cer- 
tainly conld  not  have  collected  it  until  it  was  dne.  It  does  not 
appear  when  that  period  arrived.  It  does  appear,  however,  that 
ID  December,  1875,  the  esecntor  rendered  an  account  before 
the  sarrogate  in  which  the  investment  in  qneetion  was  pUinly 
set  forth  and  described,  and  to  which  neither  the  sarrogate  nor 
the  plaintiff  made  any  objection.  The  decree  which  directed 
the  executor  to  "  retain  "  and  invest  the  fund  merely  followed 
the  direction  of  the  will.  It  is  probable  that  the  mortgage  has 
become  due,  and  at  all  events  there  is  interest  unpaid.  The 
executor  explains  that  lie  has  not  foreclosed  on  account  of  the 
depressed  values  of  real  estate.  His  duty  is  to  foreclose,  but 
he  must  be  allowed  the  reasonable  discretion  of  an  ordinarily 
prudent  man  in  the  choice  of  a  time  and  occasion.  We  cannot 
say  that  he  has  been  bo  negligent,  in  this  respect,  with  the  little 
knowledge  furnished  us  as  to  the  facts,  as  to  have  become  liable 
for  the  amount  of  the  trust  fund.  The  case  furnishes  no  accu- 
rate statements  from  which  we  can  measure  the  length  of  the 
executor's  delay  since  a  foreclosure  was  possible,  and  gives  no 
proofs  tending  to  discredit  the  truth  of  his  explanation  or 
throw  doubt  upon  the  soundness  of  his  jadgment.  We  cannot 
as  yet  know  that  an  ultimate  loss  will,  in  fact,  result,  and  would 
not  be  justified  in  assuming  it  to  be  certain,  and,  on  the  present 
state  of  facts,  charging  the  executor  with  the  whole  fund.  The 
duty  of  an  executor  is  difficult  and  delicate,  and  somewhat 
perilous  even  nnder  favorable  circumstances.  And  while  no 
rule  of  proper  responsibility  should  be  relaxed,  yet  where  he 
acts  honestly  and  in  good  faith,  and  with  reasonable  prudence 
and  discretion,  he  should  not  be  held  liable  for  unfortunate  re- 
sults which  he  could  not  be  expected  to  foresee  and  was  pow- 
erless to  prevent. 
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The  order  of  the  General  Term  should  be  re 
of  the  surrogate  affirmed,  with  co^ts. 

All  coDcnr,  except  Folqeb,  Ch.  J.,  diBsentinj 
J.,  absent ;  Andbews,  J,,  concarriDg  in  result. 

Ordered  accordingly. 

As  to  care  required  in  ctiooeiDg  inTutmeutB.  See  Bon 
page  109,  and  cases  in  aote;  Gilbert  t.  Welsdi,  H{jVa,  and 


HOL^UAH  VS.  FBIOE. 

[84  Horth  CaroliD*,  BC] 

Leqact. — How  DrvnjKD. — Pkb  oai 

A  Mststor  directed  tbe  proceeds  of  certMn  re*l  estate  lo  be 
follows:"  oae  share  to  one  daagbterabeolntelj;  oneaharet 
tera,  idIdoci  ;  and  one  share  each  to  two  other  daughters  d 
life.  Held,  that  the  infant  legatees  are  each  entitled  U>  an  i 
others. 

Action  for  the  construction  of  will.  The 
pealed  from  the  ruling  and  judgment  of  the  coi 

J.  M:  Clements,  for  plaintiffs. 

J.  A.   Williamson  d:  W.  H.  Bailey,  for  def 

SmTH,  C.  J.  Moses  Wagner  on  July  8th, 
will  in  which  after  a  devise  of  the  land  whereoi 
his  wife  for  life  and  a  beqnest  of  certain  pers 
vontained  these  clauses : 

Item  4.  "  I  will  and  bequeath  that  my  daag 
Anna  and  Clara,  shall  receive  a  good  English  c 
cost  and  charge  of  my  estate  before  the  divie 
which  is  provided  for  hereinafter." 
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Item  5.  "  I  will  all  my  real  eBtal:e,  not  devieed  to  my  wife, 
to  be  sold  by  my  adminUtrator  aB  eoon  as  ie  practicable  after 
my  decease,  and  alao  all  the  land  willed  my  wife  in  like  manner 
to  be  sold  after  her  death  by  my  administrator,  and  the  proceeds 
ly  divided  as  follows,  to  wit,  one  share  to 
iDonald  Van  Eaton,  one  share  to  Amanda 
ler  and  Clara  Wagner,  and  one  share  to  the 
of  Margaret,  the  wife  John  H.  Allen,  free 
-  said  husband,  the  said  Margaret  to  hare 
it  accming  from  the  same  during  her  uat- 
ir  death  to  be  divided  among  her  children 
be  dead.  And  in  like  manner  I  will  and 
"eof  to  the  sole  and  separate  use  of  my 
,  wife  of  Marion  Van  Eaton,  free  of  any 
id,  to  receive  and  enjoy  the  interest  acern- 
iring  her  natnral  life,  and  after  death,  the 
ng  her  children  or  their  issue,  if  any  be 

the  payment  of  my  debts,  and  the  lega- 
les  of  executing  my  will,  I  will  that  the 
3  or  other  evidences  of  debt  due  me,  also 
and  the  proceeds  of  sale  of  all  personal 
at  herein  specifically  bequeath^,  and  all 
tate,  real,  personal  and  mixed,  I  will  and 
d  fund  shall  be  divided  in  the  same  man- 
ren,  as  the  moneys  arising  from  the  real 
t  the  5th  item  of  this  will,  and  subject  to 
in  all  things  and  especially  that  the  shares 
TS,  Margaret  and  Mary  Ann,  shall  entitle 
nterest  on  the  same  during  their  respect- 
I  and  separate  use,  free  of  the  control  of 
and  after  the  death  of  each  of  them  the 
heir  children  in  the  same  manner  as  is  set 
itate  in  the  5th  item." 
he  testator  directs  the  sale  of  certain  mill 
T  disposition  of  the  proceeds  of  hie  other 
of  execution  of  the  will  the  six  daughters 
living,  and  those  who  were  married  had 
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■emoved,  and  were  residing  beyond  the  limito  of  the  State. 
Two  of  them,  Margaret  and  Marj  Add,  died  during  the  life- 
line of  their  father,  leaving  isaue,  and  he  died  in  July,  1S75. 
rhe  three  yonnger  danghterg,  Amanda,  Anna  and  Clara,  vere 
uinors  and  living  with  their  parents  when  the  will  was  made. 
The  controversy  is  as  to  the  proper  constractioo  of  the 
jlaases  which  distrihute  the  fands  produced  by  the  sales  among 
:he  legatees,  and  especially  whether  the  unmarried  daoghtere 
ake  an  equal  share  each  with  their  older  sister  and  the  succea- 
lOTB  to  the  shares  of  those  deceased,  or  together  take  a  single 
tnd  equal  share  to  be  divided  among  them.  His  Honor  was 
if  opinion  that  Amanda,  Anna  and  Clara  were  entitled  to  one- 
jixth  each  of  the  distribatable  estate  and  an  equal  share  with 
the  others,  and  in  this  interpretation  we  concur. 

Wills  are  so  diversified  in  form  and  expression,  written 
aften  in  haste  and  by  persons  not  skilled  in  the  accurate  use  of 
language  to  convey  the  meaning  of  another,  that  the  court  can 
seldom  derive  much  aid  from  the  examination  of  adjudicated 
tsaeB,  and  hence  the  necessity  of  general  rules  as  guides  in  the 
difficult  task  of  arriving  at  and  giving  proper  legal  effect  to  the 
instmment.  A  leading  principle  in  the  interpretation  of  wills 
ie  to  ascertain  and  recognize  the  general  pervading  purpose  of 
the  testator  and  to  subordinate  thereto  any  inconsistent  special 
provisions  found  in  it.  This  principle  was  pressed  into  service 
and  carried  to  its  extreme  limits  in  the  recent  cases  of  Lasaiier 
V.  Wood,  63  N.  C.  360,  and  Macon  v.  Macon,  75  N.  C.  376. 
In  the  former,  Keade,  J.,  employs  this  language,  which  in  the 
other  is  cited  and  approved :  "  It  is  apparent  that  the  leading 
purpose  of  the  testator  was  to  make  all  his  children  equal 
The  purpose  of  the  testator,  as  gathered  from  his  will,  is 
always  to  be  carried  oat  by  the  court,  and  minor  considerations, 
when  they  come  in  the  way,  must  yield.  Especially  is  this 
so  when  the  purpose  is  i?i  consonance  with  jnatioe  and  natural 
affection" 

A  fair  and  equal  distribution  of  his  estate  among  his  chil- 
dren, with  restrictions  upon  the  shares  of  two  of  his  married 
daughters,  is  the  manifest  predominant  intent  discovered  in 
the  will  of  the  testator.     To  effect  this  object  the  three  yonng- 
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er  remaining  ander  his  roof,  are  to  have  "a  good  EngliBb 
edncation  at  the  coet  of  the  estate,"  as,  we  ninst  infer,  had 
already  been  furnished  to  the  three  older  who  had  left. 

The  funds,  when  discharged  of  this  imposed  obligation,  are 
then  to  bo  "  eqvaUy  divided,  as  follows,  to  wit ;  One  share  to 
Melinda  wife  of  McDonald  Van  Eaton,  one  share  to  Amanda 
Wagner,  Anna  Wagner  and  Clara  Wagner,  and  one  share  to 
the  flole  and  separate  nse"  of  the  other  daughters  respectively 
with  contingent  limitations  over.  The  proper  constmctioD  of 
the  terms  of  the  bequest  to  the  minor  children,  inserted  be- 
tween the  absolute  gift  to  one  and  the  restricted  gift  to  the 
two  other  married  daughters,  is,  that  they  are  to  take  distriba- 
tively  as  the  others  take  and  in  the  same  sense  as  if  the  word 
"  each  "  had  been  added  after  their  names. 

These  daughters  are  grouped  together,  not  to  make  a  joint 
beqaest  to  all,  but  because  there  was  nothing  peculiar  in  t]>eir 
social  or  personal  relations  to  separate  them  as  objects  of  the 
bonnty  to  be  provided  by  the  common  parent.  This  is  not  a 
strained  interpretation  of  the  words  in  their  connections  and  is 
most  obvionsly  necessary  to  carry  ont  the  general  intent  of  the 
testator.  Why,  it  may  be  asked,  should  the  father  give  those 
nnprotected  daiigbters  eqnal  opportunities  for  mntual  improve- 
ment with  their  older  sisters,  and  then  to  cut  down  each  in  the 
general  division  of  the  estate  to  one-third  only  of  the  shares 
which  the  others  are  to  receive?  This  is  not  in  harmony  with 
that  sense  of  moral  duty  and  parental  affection  for  all  his  chil- 
dren alike,  so  strongly  impressed  upon  the  instrnment  itself 
and  indicating  an  intent  to  make  his  bonnty  equal  to  each. 

We,  therefore,  hold  that  the  legatees,  Amanda,  Anna  and 
Clara,  are  entitled  to  an  equal  share  each  with  the  others,  and 
that  the  one  share  prefixed  to  their  names  was  intended  to  be 
and  is,  a  bequest  of  one  share  to  each  of  them. 

There  is  no  error  and  we  afiirm  the  mling  of  the  court 
below. 

No  error. 

Affirmed. 


Bee  Ferrer  v.  pTne,  1  Am.  Prob.  R  6S6, 
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Martin,  exeoutor  vs.  Mabtzn. 

[ISl  Mu8.  S4r] 
Devise  "in  oonbidebation "  of  TseTATOR  bbimo  caiued  roK. 

A  devise  "in  coDBideration"  o/  the  tMUtor  being  Ukeagood  e*r«  of  and  wd 
treated  by  Qui  derisee  ind  her  hiubuid  for  the  rem^oder  of  the  testktor'*  life, 
IB  not  ft  def  iM  on  condition ;  and  failure  of  tb«  oonaideratloa  wlU  not  defeat  or 
avoid  the  will. 

Appeal  by  the  heira  at  law  of  John  Hartin  from  s  decree 
of  the  Probate  Court,  allowing  bis  will,  which  appointed 
Joseph  Martin  the  executor,  and  contained  the  following 
claaee : 

"  In  consideration  of'  being  taken  good  care  of  and  being 
well  treated  during  the  remainder  of  my  life  by  my  nephew 
Joseph  Martin  and  hia  wife,  I  give,  bequeath  and  devise  onto 
Mary  B.  Martin,  wife  oi  eaid  Joseph  Martin,  all  the  estate, 
both  real  and  personal,  of  which  I  shall  die  possessed,  to  have 
and  to  hold  tbe  same  to  said  Mary  B.  Martin  and  to  her  beirs 
and  assigns  forever." 

The  reasons  of  appeal  assigned  were,  that  the  will  was  on 
condition  that  the  testator  sbonld  be  taken  good  care  of  and 
well  treated  during  the  remainder  of  his  life  by  Joseph  Martin 
and  Mary  B.  Martin,  his  wife ;  that  they  did  not  perform  the 
condition,  bat  from  tlie  time  of  the  making  of  the  will  up  to 
the  death  of  the  testator  they  treated  bim  with  harshness  and 
cruelty ;  that  they  greatly  neglected  him,  and  deprived  him, 
among  other  things,  of  necessary  and  proper  food  and  noorisb- 
ment,  and  of  proper  care  and  medical  attendance  during  his 
sickness ;  and  that  they  knew  of  the  provisions  of  the  will,  at 
the  time  it  was  executed,  and  of  the  condition  attached  to  the 
provisions  therein. 

Tbe  appellee  filed  a  demnrrer  to  tbe  reasons  of  appeal,  on 
the  ground  that  they  were  not  sufficient  in  law  to  sustain  the 
appeal,  or  to  avoid  and  defeat  the  will. 

At  the  hearing  in  this  court,  tbe  decree  of  the  Probate 
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CoQTt  wae  affirmed ;  and  the  appellante  appealed  to  the  full 
court. 

C.  W.  Hiehardgon,  for  appellants. 

W.  D.  Norihendy  for  appellee. 

Gkat,  C.  J.  This  case  requires  no  particular  coneideratioTi 
of  the  question  nnder  what  circumstances  the  happening  of  a 
condition  or  contingenc;,  upon  which  a  will  declares  that  it 
shall  take  effect,  may  be  a  subject  of  inquiry  on  the  offer  of 
the  will  for  probate ;  because,  in  the  will  before  us,  the  main- 
tenance of  the  testator  for  the  rest  of  his  life  is  clearly  not  in- 
tended to  be  a  condition  or  contingency  upon  which  the  valid- 
ity of  the  will  shall  depend,  but  is  mentioned  only  as  the 
consideration  or  motive  inducing  him  to  make  it ;  and  failure  of 
the  consideratiuu  could  not  defeat  or  avoid  the  will,  without  a 
cancelling  or  revocation  by  the  testator.  Damon  v.  Damon,  8 
AUen,  192 ;  Cc^ell  v.  Alger,  5  Gray,  67. 

Decree  affirmed. 


See  Hammond  v.  Hammond,  ante,  p.  119,  uid  references  in  note;  Livlng- 
Bton  T.  QordoD,  fn/hi,  uid  note. 


Welsh,  Exbcdtoe  vs.  Brown. 

[48  New  Jeraoy  Law,  .17.] 
Fkom  what  timb  intekest  suns  oh  lgoaoies. 

Interest  on  general  I^adea  inns  from  tbe  expintlou  of  a  year  aftur  tbe  teita- 
tor'a  deatti,  unless  the  will  clearly  ezpreaaea  an  intenUon  that  it  shall  be  com- 
pnted  /rom  an  early  date  or  eTBot. 

A  legacy  to  a  minor  child ;  or  In  Batjofnction  of  a  debt ;  or  a  bequest  of  an  annu- 
ity or  uf  a  residue  in  trust  to  pay  the  income  to  a  legatee  for  life,  with  a  gift  of 
Ihe  principal  orer,  are  eiceptlons  to  tbe  mle  and  bear  interest  from  the  testa- 
tor's dealb. 

A  t^acy  of  a  apeclno  earn  of  money — tbe  interest  whereof  is  payable  annually  to 


D„t„db,G(ioglc 


222  AMERICAN  PROBATE  REPORTS. 

one  fur  lif« — Uie  prioeipBl  being  pajkble  after  bU  deatli  to  uother  p«rMHi,b 
not  »a  exception  to  the  general  rule. 
DiitinctioQ  stated  between  ao  aunnitj  and  legacy  of  a  apeclfie  som.  die  iaMOK 
of  which  is  payable  to  a  life  tenant  with  m  gift  over  of  tbe  princlpaL 

Catheeine  Welsh  died  on  the  22d  of  April,  1874.  By  her 
vill,  dated  April  2Utb,  in  the  same  year,  ehe  made  to  the 
plaiiitifE  the  following  bequest : 

"  I  do  give  and  bequeath  to  my  niece,  Aletta  Brown,  my 
gold  watch,  my  melodeon,  my  black  ear  rings,  my  black  furs, 
one  Bet  silver  teaspoons  (second  choice),  my  caehmere  shawl, 
ray  brown  silk  drese,  and  the  interest  of  twenty-five  hundred 
dollars,  to  be  paid  to  her  annually  by  my  executor;  and  at  her 
death  the  said  sum  of  tweuty-five  haudred  dollars  shall  be  paid 
to  or  divided  equally  among  any  child  or  children  of  hers  that 
raay  then  be  liviug,  or  their  heirs ;  but  if  the  said  Aletta  Brown 
shall  die  leaving  no  children  or  grandchildren  living,  then  I  do 
oixler  the  said  sum  of  twenty-five  haudred  dollars  divided 
equally  among  my  heirs.  I  also  give  her  all  my  mourning 
clothing." 

She  also  gave  sundry  pecuniary  legacies  and  specific  l^;aciee 
of  personal  property  to  diSercnt  legatees,  after  which  the  will 
contained  the  following  provisions : 

"  1  do  order  that  none  of  the  legacies  or  interest  herein 
given  or  bequeathed  shall  be  due  or  payable  daring  the  life- 
time of  my  mother,  but  that  all  interest  that  may  accrue  or  be- 
come due  on  any  obligations  belonging  to  my  estate  shall  be 
nsed  for  the  comfort  and  support  of  my  mother ;  and  if  said 
interest  is  not  sufficient,  then  I  do  order  my  executor  to  pay 
oat  of  my  estate  such  sum  as  may  become  necessary  for  tbe 
support  of  my  said  mother  and  for  her  burial," 

She  further  orders  and  directs  as  follows:  "  I  do  order  and 
direct  that  all  taxes  that  may  be  levied  or  assessed  on  any 
money  or  interest  herein  bequeathed  or  given  away  shall  first 
be  deducted  from  the  said  money,  and  the  balance  paid,  and 
said  money  or  interest  shall  be  subject  to  the  taxes  as  long  as 
it  remains  in  the  hands  or  control  of  my  executor.  *  *  * 
I  do  order  and  direct  that,  after  putting  at  interest  a  sum  auflS- 
cient  to  pay  the  interest,  and  paying  the  legacies  herein  be- 
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jaeatbed,  and  after  eettling  my  estate,  if  any  balance  Bhall  be 
Found  due  mj  eetate  or  in  the  bands  of  my  executor,  he  shall 
then  divide  snch  sum,  share  and  ehare  alike,  among  my  heirs." 

This  action  was  brought  by  Miss  Brown,  the  legatee,  against 
the  executor  of  the  deceased,  to  recover  $175,  one  year's  inter- 
est on  the  said  sum  of  $2,500,  accruing  between  the  22d  of 
April,  1874,  and  the  22d  of  April,  1875.  The  defendant  de- 
murred to  the  declaration,  and  the  question  designed  to  he 
raised  by  the  demurrer  was,  whether,  under  the  bequest  to  the 
plaintiff,  she  was  entitled  to  interest  on  the  said  som  of  $2,500 
from  the  death  of  the  testatrix,  or  from  the  expiration  of  one 
^ear  from  that  event. 

This  question  the  court  below  decided  in  favor  of  the 
plaintiff  below.     Heuce  this  writ  of  error. 

Alfred  Mills,  for  plaintiffs  in  error. 

8.  B.  liaitsom,  for  defendant  in  error. 

Depue,  J.  In  deteruining  as  of  what  time  legacies  shall 
take  effect  and  be  payable,  certain  general  rules  have  been 
adopted  ;  and  testators,  in  making  their  wills,  are  considered  as 
framing  their  testamentary  dispositions  in  view  of  those  gen- 
eral mles. 

Specific  le^cies  are  treated  as  severed  from  the  bnlk  of  the 
testator's  property  by  the  operation  of  the  will,  and  their  in- 
crease and  emolument  are  regarded  as  specifically  appropriated 
for  the  benefit  of  the  legatee  from  that  period ;  thoagh  the 
time  for  the  enjoyment  of  the  principal  may  be  postponed  to 
a  future  period.  With  respect  to  general  legacies,  the  law, 
for  convenience,  has  prescribed,  as  a  general  rale,  that  where 
no  time  is  named  by  the  testator,  and  in  the  absence  of  any  in- 
tention derived  from  the  will  itself,  such  general  legacies  shall 
be  raised  and  satisfied  out  of  the  testator's  estate  at  the  expira- 
tion of  one  year  next  after  his  death.  (2  Roper  on  Leg.  1245 ; 
2  Lead.  Cas.  in  Eq,  630,  notes  to  AshburTie  v.  MacGuire.) 
On  a  legacy  coming  within  the  class  of  general  legacies,  if  the 
legacy  be  not  paid  at  the  expiration  of  the  year,  interest  from 
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at  time  will  be  allowed  as  damages;  and  interest  on  a  legacr 
II  not  be  compnted  from  a  period  prior  to  that  time,  anIe&B 
Qre  be  a  clear  expression  of  intention  that  interest  shall  be 
ckoned  from  an  antecedent  time  or  event.  In  that  case  the 
terest  is  regarded  aa  of  the  substance  of  the  gift,  arid  is  not 
coTorable,  as  such,  nnless  there  be  a  clear  intention  apparent 

the  face  of  the  will  that  interest  shall  be  payable  A-om  a 
riod  prior  to  the  expiration  of  the  year. 

To  this  general  rule  there  are  a  few  well-established  excep- 
ins.  A  l^;acy  given  in  satisfaction  of  a  debt  will  cari^  in- 
rest  from  the  testator's  death.  {Clark  v.  Sewell,  3  Atk.  99.) 
terest  on  a  legacy  to  a  minor  child  of  the  testator,  or  to  one 

whom  the  testator  is  m  loco  parentis,  will  be  allowed  from 
e  testator's  death  as  a  provision  for  maintenance,  where  no 
ovisioQ  is  made  by  will  or  otherwise  for  the  support  of  sncb 
^tee.  {Brinkerhqf  v.  Meradia,  4  Zab.  6S0 ;  Vox  v.  Corten- 
•U,  2  Beas.  138 ;  Hmnion's  Ei^re  v.  Jacobus,  12  C.  E.  Green, 

;  -fia'r  of  Kearney  v.  Kearney,  2  C.  E.  Green,  59,  63,  504.) 
here  the  beqnest  is  of  an  annuity,  in  the  absence  of  any 
rection  to  the  contrary,  the  annnity  will  commence  from  the 
ath  of  the  testator,  and  the  first  payment  become  due  at  the 
d  of  the  first  year  from  that  event.  In  this  respect  an  an- 
lity  diifers  from  a  general  legacy ;  for  a  general  legacy,  not 
ing  payable  out  of  the  testator's  assets  before  the  end  of  the 
ar  from  the  testator's  death,  no  interest  will  be  due  thereon 
itil  the  expiration  of  the  secoud  year.    (2  Rop.  on  Leg.  1245.) 

There  is  another  class  of  cases  which  are  apparently  excep- 
ins  to  this  general  mle ;  hnt  those  cases  stand  npon  peculiar 
d  special  grounde,  and  are  regarded  as  a  class  by  themselves. 
9  a  beqnest  of  the  residue  of  the  testator's  estate,  or  of  some 
quot  part  or  proportion  thereof,  in  trust  to  pay  the  interest 

income  to  a  legatee  for  life,  with  a  gift  of  the  principal 
er  at  his  death,  the  interest  or  income  payable  to  the  life 
aant  will  be  compnted  from  the  testator's  death.  {Oreen  v. 
•■een,  3  Stew.  451 ;  s.  o.  5  Stew,  768 ;  Van  Blarcom  v.  Dager, 
Stew.  783 ;  2  Spence's  Eq.  Jur.  552-569  ;  Howe  v.  EiH  of 
artinouth,  7  Vea.  137,  and  the  notes  to  that  case  in  2  Lead. 
LS.  in   Eq.  686  et  seq.)     Cases  of  this  class  are  distinguished 
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from  legacies  of  a  definite  earn  -with  remainder  over,  with  re- 
spect to  the  cotnpntation  of  interest  to  the  life  tenant.  (3 
Wms.  on  Ex'rs,  1391 ;  Feama  v.  Taun^,  9  Tea.  549,  per  Lord 
Eldon ;  Baker  v.  Baker,  6  H.  of  L.  Cas.  623,  per  Lord  Chelms- 
ford ;  Van  Blarcmh  v.  Dager,  4  Stew.  783,  per  Dodd,  J.)  In 
the  case  last  cited,  the  compatation  from  the  testator's  death 
of  interest  or  income  to  the  life  teoant,  where  the  gift  is  of  the 
residue,  is  placed  on  a  special  eqnitj  as  between  the  parties 
who  are  to  participate  in  t)ie  gift,  arising  from  the  injustice 
that  would  be  done  to  the  life  tenant  by  the  addition  of  the  en- 
tire interest  to  the  capital.  (2  Bop.  on  Leg.  1320.)  That  the 
compntation  of  interest  as  between  the  life  tenant  and  remain- 
derman, where  the  corpus  of  the  gift  is  the  residne  of  the  tes- 
tator's estate,  is  fonnded  exclusively  on  the  special  equity  be- 
tween the  parties  among  whom  the  gift  is  to  be  apportioned, 
is  apparent  from  an  examination  of  the  cases.  For  the  first 
year,  sonietimes,  the  interest  on  the  whole  income  is  allowed 
the  life  tenant ;  sometimes  only  a  portion  of  the  income  for 
the  first  year  is  allotted  to  the  life  tenant,  and  the  balance  is 
added  to  increase  the  capital,  for  the  reason  that,  in  snch  cases, 
the  circumstances  are  such  that  it  would  be  inequitable  to  the 
remaiuderman  to  give  the  whole  produce  of  the  first  year  to 
the  life  tenant ;  and  sometimes  the  allowance  to  the  life  tenant 
for  the  first  year  is  npon  a  percentage  determined  by  the  court, 
on  a  consideration  of  what  would  be  just  and  equitable  as  be- 
tween the  parties,  under  the  circnmstances  of  the  particular 
case.  {Hewitt  v.  Morris,  1  Turn.  &  Kuss.  241 ;  Feam$  v. 
Young,  9  Ves.  552 ;  lirovm  v.  OeOaay,  L.  R.  3  Ch.  App.  751 ; 
3  Spence's  Eq.  Jur.  55S  et  aeq.) 

The  apparent  conflict  in  the  decisions  on  this  subject  is  in  a 
large  measure  due  to  the  failure  to  observe  the  special  grounds 
on  which  the  computation  of  interest  is  made  as  between  the 
life  tenant  and  remainderman,  where  the  corpus  of  the  gift  is 
the  residue  of  the  testator's  estate.  Some  of  it  is  also  attribu- 
table to  expressions  used  in  that  class  of  cases  where  interest  is 
allowed  by  way  of  maintenance  for  minor  children,  or  those 
to  whom  the  testator  is  in  loco  parentis.  If  those  cases  which 
are  universally  considered  as  exceptional,  and  as  resting  on 
Vol.  II.— 1« 
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ecial  and  peculiar  grounds,  are  pat  aside,  the  decisions  on  the 
bject  of  interest  on  legacies  are  quite  consistent  and  harmo- 
ras. 

The  contention  upon  which  the  judgment  below  is  songbt 
be  sustained  is,  that  the  gift  to  Miss  Brown  is  of  an  annuity, 
1  that  the  intention  of  the  testatrix  to  pay  Iier  interest  from 
r  death  is  to  be  deduced  from  the  language  of  the  bequest. 

An  annuity  is  defined  to  be  a  yearlr  payment  of  a  certain 
n  of  money.  (2  Wms.  on  Ex'rs,  809 ;  Booth  v.  Ammerman, 
Jradf.  Sur.  R.  129,)    The  first  payment  of  an  annuity  given 

will  is  due  at  the  end  of  one  year  from  the  testator's  death, 
is  is  one  of  the  exceptions  to  the  general  rule  with  respect 
the  enjoyment  by  a  life  tenant  of  the  benefits  given  by  will, 
bere  a  general  l^acy  is  given  to  one  for  life,  with  remainder 
sr  to  another,  no  interest  will  be  due  until  the  expiration  of 
i  second  year.  (2  Hop.  on  Leg.  1353.)  This  distinction  be- 
een  an  annuity  and  a  legacy  for  life  with  remaiuder  over, 
s  taken  by  Lord  Eldon  in  Gibson  v.  Bott,  7  Vea.  89,  96. 
s  language  is:  "If  an  annuity  ie  given,  t^e  first  payment  is 
d  at  the  end  of  one  year  from  the  death  ;  but  if  the  legacy 
jpiven  for  life,  with  remainder  over,  no  interest  is  dne  till  the 
1  of  two  years ;  it  is  only  interest  on  tbe  legacy,  and  until 
)  legacy  is  payable  there  is  no  fund  to  produce  interest." 
'.  Roper  approves  of  this  distinction  as  founded  on  principle, 
1,  speaking  of  the  disposition  of  a  sum  of  money  and  the 
erest  of  it  given  as  an  annuity  to  one  for  life,  says  that  the 
unity,  being  given  in  the  form  of  interest  upon  a  gross  sntu 
money  to  bo  taken  out  of  the  assets  as  any  other  legacy,  can- 
>  be  payable  sooner  than  the  fund 'produces  the  means  for 
it  purpose.     (2  Rop.  on  Leg.  877.) 

In  tbe  present  case  the  gift  to  the  plaintiff  is  of  the  interest 

a  gross  sum — $2,500 — to  be  paid  to  her  annaally  by  the 
icutor;  and  after  the  plaiutifTs  death  the  principal  sum  is 
fable  to  other  parties.  The  will  provides  that  the  executor, 
er  putting  out  at  interest  a  sum  sufficient  to  pay  the  inter- 

and  legacies  bequeathed,  shall  divide  the  residue  among  the 
rs  of  the  testatrix.  It  further  directs  that  all  taxes  on  the 
ney  or  interest  bequeathed  should  first  be  deducted,  and  the 
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l>alaiice  only  paid,  and  that  the  said  mone;  or  interest  should 
1)6  subject  to  the  taxes  as  long  as  it  remained  in  the  hands  or 
QDder  the  control  of  the  execntor. 

In  snhetance  the  bequest  is  to  the  executor  to  invest  and 
»y  over  the  net  income  or  interest,  after  deducting  taxes,  to 
:he  life  tenant  during  her  life,  and  after  her  death,  to  pay  the 
intire  principal  to  the  legatees  in  remainder.  The  execntor, 
n  the  administration  of  the  estate  as  executor,  was  under  no 
>bligation  to  set  apart  the  principal  sum  on  which  interest  was 
illowed  until  the  end  of  the  first  year;  and  until  that  separa- 
aon  was  made,  there  was  no  fund  to  produce  interest  for  the 
ife  tenant.  In  legal  effect  the  bequest  is  analogous  to  those  in 
Lovmdea  v.  Lowndes,  15  Ves.  301,  and  Raven  v.  Waite,  1 
Swanst.  553,  upon  which  interest  was  allowed  only  from  the 
jxpiration  of  the  year.  In  my  exainination  of  the  English 
ases,  I  have  not  found  a  single  decision  in  which  a  bequest 
limilar  to  that  under  consideration,  has  been  considered  as 
ixcluded  from  the  general  role  that  the  l^iacy  shall,  for  such 
jurpoees,  take  effect  after  the  lapse  of  the  year.  The  distino- 
ion  between  an  annuity  pure  and  simple,  which  is  to  be  paid 
Lt  all  events  out  of  the  testator's  estate  at  the  expense  of  the 
■esiduary  legatee,  and  the  interest  or  income  for  life,  of  a  cer- 
,ain  sum  set  apart  by  the  testator  for  that  purpose,  and  given 
)ver  in  gross  to  another  after  the  death  of  the  life  tenant,  has 
jeen  quite  uniformly  adhered  to.  Baker  v.  Baker,  supra,  was 
lecided  upon  that  distinction.  Lord  Cranworth,  in  delivering 
lis  opinion,  said :  "In  all  these  cases  arising  upon  the  con- 
itmctiou  of  wills,  the  real  question  is,  whether  that  which  is 
jiven  is  pven  as  an  annuity,  or  is  given  as  the  interest  of  a 
Fund ;  and  where  that  question  is  to  be  considered,  what  you 
nust  look  to  is  this :  whether  the  language  of  the  testator  im- 
x)rts  that  a  sum,  at  all  events,  is  annually  to  be  paid  out  of  his 
^neral  estate,  or  only  the  interest,  or  a  portion  of  the  interest, 
if  a  capital  sum  which  is  to  be  set  apart."  This  distinction  is 
'ecoguized  by  Lord  Justice  Rott  in  Birch,  v  SheioaU,  L.  R.  2 
jh.  App.  649.  The  principle  on  which  it  rests  is  that  a  be- 
jnest  of  a  specific  snm  of  money  is  one  gift,  one  legacy,  the 
tenefit  of  which   the  testator  has  apportioned   between   the 
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donee  for  life  and  the  remainderman.  To  the  life  tenant  he 
has  giren  the  interest  or  produce  of  the  fund  dnring  life,  and 
the  capital  snm  to'  the  remainderman  after  the  death  of  the 
former.  Such  a  legacy  is,  therefore,  subject  to  the  rule  that 
general  legacies  are  to  take  effect  and  be  payable  at  the  expir*- 
■  tion  of  a  year  from  the  testator's  death.  The  executor  is  not 
bound  to  set  apart  the  l«^cy  for  investment  before  the  end  of 
the  year;  and  until  that  be  done  there  is  no  fund  to  produce 
the  interest  that  is  payable  to  the  life  tenant.  Id  Snight  t. 
Knight,  2  Sim.  &  Stu.  490,  the  bequest  was  to  each  of  the 
children  of  T.  "W.,  "  as  soon  as  they  attain  the  age  of  twen^- 
one  years,  the  sum  of  £2,000,  with  interest  at  the  rate  of  five 
per  cent,  per  annum ;"  and  interest  was  held  to  be  computable 
only  from  the  end  of  the  year,  for  the  reason  that  the  execu- 
tors would  not  be  bound  to  make  an  investment  for  the  secur- 
ity of  the  legatees  until  the  end  of  the  year. 

In  the  courts  of  this  country  the  weight  of  authority  is  in 
the  same  direction. 

Judge  Kedfield  adopts  the  same  distinction  between  annni- 
ties  and  accruing  interest  when  made  the  subject  of  bequests, 
with  respect  to  the  time  when  the  bequest  becomes  ofwrative, 
as  was  taken  by  Lord  Eldon  in  Gibson  v.  Batt.  He  holds  that, 
in  case  of  an  annuity  bequeathed,  it  begins  from  the  death  of 
the  testator,  and  the  first  payment  becomes  due  in  one  year 
thereafter ;  but  that,  when  the  interest  or  net  income  of  a  cer- 
tain sum  is  given,  the  interest  will  not  begin  to  run  until  one 
year  from  the  decease  of  the  testator,  and  the  first  payment 
will,  consequently,  become  due  in  two  years  from  that  date, 
(3  Eedfield  on  WiDs,  184,  c.  V,  §  25,  p.  13.)  In  Laiorence  v. 
Emhree,  3  Bradf.  Snr.  R.  364,  a  bequest  of  interest  or  other 
income  of  a  certain  sum  to  be  invested  by  executors  was  held 
not  to  begin  to  carry  interest  until  the  end  of  one  year,  at 
which  time  the  investment  should  be  made;  and  the  distinc- 
tion between  an  annuity  and  a  bequest  of  the  interest  of  a  spe- 
cific sum  was  made  the  basis  of  the  decision.  In  the  subse- 
quent case  of  Booth  v,  Ammermaii,  4  Bradf.  Sur,  B.  129,  the 
subject  received  a  careful  consideration.  The  bequest  under 
adjudication  was  to  the  testator's  sister,  "  of  the  interest  npon 
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ifteen  hundred  dollars,  in  case  she  should  become  a  widow, 
luring  her  widowhood,  payable  annnally,"  and  the  executors 
vere  authorized  to  invest  the  estate  in  such  sums  and  upon 
inch  terms  as  they  might  deem  necessary  for  "  the  due  execn- 
iion  of  the  will."  The  testator  died  in  October,  1854,  and  the 
.egatee  became  a  widow  in  May,  1855.  The  qnestion  was, 
vhen  the  legacy  became  due,  and  from  what  time  it  bore  in- 
terest. In  delivering  his  opinion  the  learned  surrogate  adopted 
the  distinction  laid  down  by  Lord  Eldon  in  Oihaon  v.  SoU,  as 
i  distinction  in  favor  of  annuities  long  recognized  in  the  hooks. 
[n  commenting  on  the  words  "the  interest,"  and  "payable  an- 
Qually,"  in  answer  to  the  inquiry  he  propounds,  whether  it  is 
on  annuity  or  merely  an  ordinary  legacy,  he  said :  "  It  is  not  a 
stated  sum,  but  may  be  more  or  less,  according  to  the  earnings 
of  the  capital ;  in  this  respect  it  does  not  possess  the  character- 
iatic  of  an  annuity,  but  is  merely  interest  or  income.  It  is  pay- 
able annually ;  in  this  respect  it  possesses  a  characteristic  com- 
mon alike  to  an  aunuity  and  to  interest,  but  not  pecniiar  to 
either.  In  the  present  case  the  testator  gives  'the  interest 
Dpon  fifteen  hundred  dollars ; '  the  gift  is  of  interest,  and  that 
la  the  entire  substance  of  the  gift.  The  mode  of  payment  is 
'  annually,'  and  that  relates  to  the  payment  and  not  to  the 
^ft.  The  thing  given  is  the  profits  of  a  certain  portion  of  the 
estate,  to  be  separated  in  money  and  invested.  It  is  ^ven  as 
interest  of  a  demonstrated  capital,  and  interest  cannot,  there- 
fore, begin  to  accrue  until  the  capital  becomes  dne.  The  pro- 
vision of  the  will  would,  therefore,  seem  to  be  satisfied  by 
making  the  investment  at  the  end  of  the  year,  and  paying  the 
interest  annnally  to  tlie  life  tenant.  The  will  expressly  pro- 
vides for  this  investment,  and,  on  the  decease  of  the  legatee,  to 
whom  the  interest  is  bequeathed  for  life,  gives  the  corpus,  or 
capital,  over.  This  beqnest  is  substantially  a  legacy  for  life 
with  remainder  over;  and  the  legacy  would  not  become  due  so 
as  to  draw  interest  till  the  end  of  the  year,  nnless  otherwise 
specially  directed.  I  do  not  think  the  direction  to  pay  interest 
annnally  sufficient  to  take  the  case  out  of  the  general  rule." 
These  remarks  have  been  quoted  for  the  reason  that  they  are 
applicable  to  the  bequest  under  consideration,  and,  in  ray  judg- 
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ment,  are  a  correct  expoeition  of  the  law  on  the  snbject.  Id 
that  case  the  directioD  was  that  the  bequest  ehonld  take  effect 
in  case  the  legatee  "should  become  a  widow."  She  became  a 
widow  within  the  year.  The  surrogate  regarded  that  langaag« 
as  prescribing  a  condition  or  contingency  on  the  happening  of 
which  the  legacy  became  dne,  and  gave  interest  from  the  hap- 
pening of  her  widowhood,  and  denied  that  the  words  "payable 
annually  "  amounted  to  such  a  special  direction  as  woold  carrr 
interest  from  the  testator's  death. 

In  Coffswell  t.  Cogswell,  2  Edw.  Ch.  230,  under  a  direction 
that  executors  should  invest  in  stock  a  sum  of  money  which 
woald  produce  an  annual  income  of  $1,000,  and  to  permit  tes- 
tator's wife  to  take  such  income  from  time  to  time  as  the  same 
shonld  become  payable,  the  executors  were  allowed  one  year 
to  make  the  investment. 

An  examination  of  the  cases  which  are  usually  cited  ae 
holding  a  different  principle  will  disclose  the  fact  that,  with  a 
few  exceptions,  they  are  cases  coming  within  some  one  of  the 
exceptions  above  stated  to  the  general  rnle. 

In  Williamson  v.  Williamson,  6  Paige,  298,  the  beqneat 
was  of  the  interest  or  income  of  the  residuary  estate  to  the 
legatee  for  life.  In  Craig  v,  Craig,  3  Barb.  Ch.  76,  one  of  the 
bequests  was  in  the  form  of  a  direction  for  the  investment  of 
SQch  a  sum  as  would  produce  in  legal  interest  $5'X)  per  anaum, 
.  as  a  provision  for  the  testator's  lunatic  son,  whicli  should  give 
him  "a  sure  and  ample  support  during  his  life ;"  the  other  was 
of  an  annuity  of  $1,000  per  year  to  the  testator's  wife,  the 
principal  to  be  invested  as  she  might  reasonably  require.  In 
Cook  V.  Meeker,  36  N.  Y.  15,  the  legatees  for  life  were  the 
wife,  daughter  and  grandctiildren  of  the  testator,  and  their 
legacies  were  considered  as  intended  to  provide  a  fund  for 
their  support  and  maintenance.  In  re  Devlin's  Estate,  1 
Tucker,  460,  the  legatees  were  cliildren  without  any  other 
means  of  support,  and  the  case  was  expressly  decided  upon  the 
distinction  between  interest  upon  a  sum  of  money  left  as  a 
legacy,  and  an  annuity  or  income  bequeathed  for  tlie  support 
of  the  legatee.  In  Swett  v.  Borion,  18  Pick.  123,  the  ^  to 
the  legatee  was  of  the  interest  of  $50,000  from  the  time  of  the 


Diqilized  by  Google 


WELSH   y.   BEOWN.  231 

testator's  decease  dnriug  the  life  of  the  legatee.  In  Brimhle- 
€om  V.  Swven,  12  Cash.  511,  the  bequest  was  "of  the  interest 
of  $6,000,"  without  any  gift  over  of  the  principal  aum;  and 
the  conrt  held  that,  there  being  no  setting  apart  of  any  fund 
to  answer  the  legacy,  it  was,  in  effect,  the  gift  o£  an  annuity 
of  a  fixed  sum  of  money  annually,  fixed  and  expressed  by  the 
term  "interest  of  $6,000."  The  two  cases  cited  from  the 
courts  of  Pennsylvania  {Eyre  v.  Oolden,  5  Bian.  472,  and  In  re 
Eilliard'g  Estate,  5  Watts  &  Serg.  80),  may  be  considered  as 
direct  authorities  in  favor  of  the  view  adopted  by  the  conrt 
below.  But  these  cases,  if  they  do  not  stand  alone,  are  con- 
trary to  the  great  weight  of  authority,  and  are  against  correct 
principles. 

The  decisions  in  the  courts  of  this  State  on  this  snbject 
have  adopted  and  followed  the  law  as  laid  down  by  Lord  Eldon 
and  by  Mr.  Roper. 

In  HaUted  v.  Meeker,  Edr,  3  C.  E.  Green,  136,  upon  a 
direction  in  the  testator's  will  that  executors  should  place  the 
sum  of  $20,000  at  interest,  and  pay  the  net  income  or  interest 
thereof,  senfl-annually  to  the  testator's  daughter.  Chancellor 
Zabriskie  held  that  the  executors  were  required  to  invest  at  the 
end  of  the  year,  and  that  the  legatee  was  entitled  to  the  inter- 
est which  Bhould  accrue  from  that  time.  lu  Henion^a  E^tb  v. 
Jacobus,  12  C.  E,  Green,  28,  the  bequest  was  to  the  testator's 
daughter,  of  the  legal  interest  of  $1,400,  to  be  paid  to  her  an- 
nually, aud  the  principal  at  her  death  to  be  divided  among  her 
heirs.  Chancellor  Eunyon  held  that  the  interest  payable  to  the 
testator's  daughter  was  to  be  computed  frdm  the  end  of  one 
year  from  the  testator's  death.  The  same  rule  was  re-affirmed 
and  applied  in  Hoioard  v.  Erameis,  3  Stew.  444.  These  cases 
from  the  Coart  of  Chancery  were  cited  with  apparent  approval 
in  Van  Blareom  v.  Dager,  4  Stew.  495.  They  are  decisions 
of  a  court  of  co-ordinate Cjariadiction,  and  ought  not  to  be  dis- 
regarded or  overruled  except  for  the  most  cogent  reasons. 
They  apply  directly  to  this  ease,  and  in  my  judgment  were 
correctly  decided. 

I  think  that  for  the  reason  already  given,  the  judgment 
should  be  reversed. 
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It  may  be  remarked  that,  on  a  ground  that  may  be  techni- 
ftl,  aod  wae  not  taken  on  tbe  argament,  the  same  resnlt  woald 
e  reached.  The  testatrix  directs  that  none  of  tbe  legacies  or 
iterest  given  or  bequeathed,  shall  be  due  or  payable  dnring 
be  lifetime  of  her  mother.  A  copy  of  the  will  is  annexed  to 
lie  declaratioQ,  and  by  averment,  made  part  of  it ;  and  the 
eath  of  the  mother  of  the  testatrix  is  nowhere  averred  in  the 
leading. 

Judgment  le versed. 


From  what  date  legacies  draw  Interest.— It  Is  tuuallf  lud  down  tbu 
sneral  legadee  are  to  be  raised  and  saUsfled  out  of  the  teetator'a  eetale  it 
le  expiration  of  one  year  next  after  Ua  death,  and  that  interest  is  allowed 
■cm  that  time.  Kin^s  Estate,  II  Phila.  38;  Btate  v.  Croselej,  69  Indimna, 
M;  a  0.  1  Am.  Prob.  R  418;  Oermaii  v.  German,  7  Cold.  (Tenn.)  180; 
«rb7  T.  Derbf,  4  R  L  414;  Howard  v.  Franda,  30  N.  J.  Eq,  444;  a  c  1 
jn.  Prob.  R  821. 

Tbe  HBine  rule  as  to  Interest  has  been  maintsined  in  PennsylTania.  even 
lOugh  the  fund  was  not  collected  for  sereral  years.  Martin  t.  Hulin,  6 
Tatts,  67.  »    . 

In  case  of  a  contest  over  the  will  begun  before  the  expiration  of  the  year, 
iterest  will  not  commence  to  run  until  the  contest  is  determined.  Jobnson 
.  Tnrley,4Bush,  899;  Stale  t.  Adams,  71  Mo.  630;  Vandergrift's  Appeal,  80 
Min.  St.  116. 

Where  tbe  estate  of  a  testatrix  was  a  residuary  interest  in  property  in 
'hich  her  mother  bad  a  life  interest,  it  was  beld  Uiat  the  legacies  in  her  will 
rew  interest — her  mother  suiriving  her  eleven  years — not  from  one  year 
fter  death,  but  immediately  from  the  death  of  the  mother.  Wheeler  t. 
hithven,  74  N.  T.  48a 

Exceptions  to  the  general  mie.— I.  A  legacy  given  in  satiafaction  of  a 
ebt  draws  interest  from  the  testator's  death.  Hepburn  t.  Hepburn,  2  Bradf . 
4;  Parkinson  v.  Parkinson,  Id.  77:  Seymour  v.  Butler,  8  id.  198. 

Bat  when  given  to  an  executor  in  payment  for  his  serrices,  it  draws  no 
ilerest    Morris  v  Kent,  3  Edw.  Ch.  17S. 

n  A  legacy  given  to  a  minor  child,  or  oof  to  whom  the  testator  standi 
a  hw  parentii,  draws  interest  from  the  testator's  death.  Oreen  v.  filackweO. 
3  N.  J.  Eq.  768;  King  v.  Talbot.  40  N.  T.  76;  Brown  v.  Knapp,  79  N.  T. 
86;  Cooper  t.  Scott,  62  Penn.  St.  189;  Allen  v.  CrOBsland,  2  Rich.  Eq  68; 
nies  T.  Boyden,  8  Pick.  318 ;  Loring  v.  Woodward,  41  N.  H.  S»l. 

Unless  a  contrary  intent  plainly  appears.    Huston's  Appeal,  9  Watts,  472; 
leches'  Appeal,  44  Penn.  St.  140. 
This  rule  applies  where  tbe  legacy  is  plunly  given  for  the  support  and 
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laintenauce  of  the  legatee.  Hart  r.  Williatna,  77  N.  C.  426  i  Lasley  v.  has- 
ty, 1  DuT.  (Ky.)  118;  Devlin's  Eetate,  1  Tucker,  460;  Moigan  v.  Pope,  7 
told.  (Teiin.)  541. 

ni  A  legacy  given  aa  an  annuity  draws  iDtereat  from  the  death  of  the 
estator.  Fiah'a  Estate,  1  Tucker,  183;  Devlin's  Estate,  Id.  460;  eontra.  Jonea 
.  Stockett,  2  Blqod.  (Md.)  406. 

But  where  the  annuity  Is  made  a  charge,  not  upon  the  capital,  iiut  upon 
Ite  Income  of  the  estate,  it  draws  interest  only  after  one  year  from  the  testa- 
yfe  death.    Morgan  v.  Pope,  dted  above, 

IV.  A  legacy  of  the  residue  of  an  estate,  or  of  some  aliquot  part  or  por- 
Ion  thereof,  In  trust,  to  pay  interest  or  income  to  legatee  for  life,  with  the 
1ft  of  the  principal  over  at  his  death,  draws  interest  from  the  death  of  the 
jstator.  Harrison  t.  Henderson,  7  Heist.  816;  Hilyard's  Estate,  5  W.  &  8. 
0;  Bpangler's  Estate,  9  Id.  18S  ;  Ayer  t.  Ayer,  1S8  Uase.  575;  B.  c.  1  Am. 
■rob.  R  604. 

And  one  entitled  to  the  money,  under  the  will,  after  the  death  of  the  life 
9nant,  may  recover  interest  from  the  death  of  mich  tenant,  in  the  form  of  a 
eneiai  money  demand  against  his  estate.  Hitchcock  v.  Clendennin,  6  Mo. 
Lpp.  99;  etmtra.  Shobe  v.  Carr,  8  Munf.  (Va.)  10. 

Specific  legacies  draw  interest  from  the  testator's  death.  Smith  v,  McKlt- 
srick.  51  Iowa,  548;  s.  O.  1  Am.  Prob.  R.  49;  Besl  v.  Grafton,  5  Ga.  801. 

Where  a  legacy  ia  made  payable  on  a  contingency — as  upon  the  settlement 
f  an  estate — the  legatee  is  not  entitled  to  interest  until  the  happening  of  the 
ontingency,  and  bia  legacy  is  lawfully  demaudabla  Valentine  v.  Rnsle,  9ft 
llinois,  S86;  Booth  v.  Ammerman.  4  Brad.  129;  Dewart's  Appeal,  70  Penn. 
It.  403;  Holt  7.  H<%an,  6  Jones'  (N.  C.)  Eq.  83;  Drayton  v.  Qrimke,  1  Hill's 
3.  C.)  Ch.  824;  Jones  v.  Warf,  10  Yerg.  (Tenn.)  160. 

If  a  dme  is  fixed  in  the  will  for  the  payment  of  a  legacy,  it  draws  interest 
rom  that  time.  Page's  Appeal,  71  Peim.  St.  408;  Mour^n  v.  Poydras,  6  La. 
uan.  151;  Smith  v.  Moore,  25  Vermont,  127;  Rogers  v.  Rogers,  2  Redf.  24; 
•ynch  v.  Mahoney,  Id.  484 

Demand  of  payment  is  not  necessary  to  entitle  l^atee  to  interest.  Kent 
.  Dunham,  106  Mass.  586;  Eeech  v.  Bpeakman,  1  Clark  (Penn.),  72. 

Where  land  is  directed  to  be  sold,  and  legacies  to  be  paid  out  of  the  pro- 
eeds,  interest  nins  from  the  day  of  the  sale.  Trippe  t.  Prazier,  4  Har.  &  J. 
46;  Fincke  v.  Fincke,  58  N.  T.  588. 

Where  land  was  devised  to  A.,  subject  to  a  legacy  to  his  siater,  and  th« 
later  lived  with  her  brother  for  a  long  time,  without  paying  board,  and  with- 
ut  making  any  demand  for  the  legacy,  the  IandflnaUybeingsold.it  was  held 
liat  the  legacy  did  not  draw  interest  during  the  time  prior  to  the  sale.  Ogle 
.  Taylor,  49  Maryland,  158. 

In  case  of  a  demonstrative  legacy,  interest  begins  to  run  one  year  after 
le  testator's  death,  and  not  at  the  time  when  the  land,  out  of  the  proceeds  of 
'hich  the  legacy  was  to  be  p^d,  was  actually  sold,  which  was  elevea  years 
tter  the  testator's  death.    Bradford  v.  McConihay,  16  W.  Va.  782. 

Bequest  of  life  estate  in  residuary  fund.  Weld  v.  Putnam,  1  Am.  Prob. 
L  202;  see  generally,  Howard  v.  FrancU,  lb.  821. 
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Pobtrb's  Apfeai.. 

[04  Penn.  St  SSS.] 
CoKSTBlTCnON   OV  TBCBNTCAL    W0BD8. 

Whare  ■  will  i>  artistically  drawn  and  sriBcea  aa  accante  Die  of  teehnkal  tn 
the  presompKon  is  Uiat  the  teaUtor  naed  them  in  their  Ic^l  Minte. 

TeMator  after  idanUfying  note*  of  his  son  and  daDghtar  added,  thej  "am  d«ai 
bj  me  aa  adTaDcemeata  to  the  regpectiTe  drawers  thereof;  and  1  order  i 
direct  tliat  they  be  Tilaed  and  appraUed  at  tbelr  fall  amounts  as  aaaeta  of 
estate  id  the  haods  of  my  aiBCators,  aod  to  bs  reapectiTely  p^d  and  aocomi 
for  by  the  raapactiTa  drawers  thereof  at  the  first  distribution  trf  the  rcoidiu 
my  estate,  out  of  their  respeetivr  shares  therein."  Hdd,  the  will  being  arti 
cally  drawn  the  word  advaoccmeDt  wic  used  in  a  technical  seiiM,  and  it  i 
error  to  charge  interest  on  the  notes  in  diatnhnting  the  estate. 

Appeal  of  Mar;  C.  Porter,  from  the  decree  of  the  con 
dismissing  the  exceptions  to,  and  contirming  the  report  of  t 
anditor,  in  the  distribution  of  the  estate  of  Henry  Eberle,  ( 
ceased.  Henry  Eberle  died  in  Febrnary,  1876,  leaving  five  ct 
dren,  and  a  will  dated  October  15tli,  1875,  which  contained  t 
following  clause :  "  The  note  of  |4,000  dated  Augnst  6th,  18< 
bearing  Interest  at  the  rate  of  five  per  cent,  per  annnm,  whi 
I  hold  against  my  danghter  Mary ;  and  the  one  of  S3,0{ 
bearing  date  the  same  day,  at  same  rate  of  interest,  which 
hold  against  my  eon  Benjamin  F.  Eberle,  are  deemed  by  me 
advancements  to  the  respective  drawers  thereof,  and  I  ord 
and  direct  that  they  he  valued  and  appraised  at  their  fi 
amounts  as  assets  of  my  estate  iu  the  hands  of  my  execnto: 
and  to  be  respectively  paid  and  accounted  for,  by  the  respe< 
ive  drawers  thereof,  at  the  first  distribntion  of  the  residue 
my  estate  out  of  their  respective  shares  therein." 

The  note  of  hie  daughter  Mary,  who  was  intermarried  wi 
George  W.  Porter,  was  as  follows : 

"One  year  after  date  I  promise  to  pay  to  Henry  Eherl 
Sr.,  or  order,  Four  Thousand  Dollars,  without  defalcation,  f 
value  received,  with  interest  at  five  per  cent,  per  annum  unl 
paid.  Witness  my  hand  and  seal  thie  sixth  day  of  August,  Oi 
Thousand  Eight  Hundred  and  Sixty-one. 

"  Witness: 
'"A.  M.  Hebshet.  Maby  C.  Porter,    [seal.]" 
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By  the  termB  of  his  will,  the  executors  of  the  testator,  Johu 
[I.  Zsller,  and  testator's  eon  Benjamin  F.  Eberle,  were  directed 
to  sell  liis  real  and  personal  property,  and  the  proceedB  of  his 
reeidaarj  estate  were  to  he  divided  in  eqaal  shares  among  his 
Sve  children.  When  they  filed  their  inventory  the  ezecntore 
included  therein  the  two  notes  of  Mary  C.  Porter  and  Benja- 
min F.  Eberle,  with  interest  charged  thereon  to  date  of  filing 
wid  inventory.  Benjamin  F.  Eberle  accounted  for  the  amount 
ji  his  note  $3,000,  with  the  interest  $2,347  91,  and  the  execu- 
tors charged  themselves  with  $5,317  91.  Mrs.  Porter  claimed 
tliat  while  the  principal  of  her  note  was  to  be  dedacted  from 
Lier  share,  under  her  father's  will,  she  was  not  to  be  charged 
^ith  interest  thereon ;  that  by  the  terms  of  said  will,  said  prin- 
cipal was  converted  into  an  advancement,  and  that  it  did  not 
?arry  interest. 

The  executors'  account  was  referred  to  an  auditor,  A.  Slay- 
maker,  Esq.,  before  whom  it  appeared  that  when  Mary  0. 
Porter  gave  her  note  to  her  father,  she  was  a  married  woman  ; 
that  she  gave  said  note  to  her  father  at  his  request  to  secure 
certain  indorsements  made  by  him  to  her  husband,  George  W. 
Porter,  who  died  in  1863.  The  testator  subsequently  learned 
that  the  note  was  void  because  of  Mrs.  Porter's  coverture. 
Parol  evidence  was  ofi^ered  of  declarations  made  by  the  testator 
n  his  lifetime,  to  the  effect  that  Porter  had  gotten  the  money, 
md  that  it  went  throngh  his  bands,  and  that  Mary  had  no  ben- 
efit therefrom,  and  that  he  thought  therefore  it  was  not  right 
;o  charge  her  with  interest  on  the  money ;  that  he  had  a 
lotion  to  try  to  fix  it,  and  give  her  a  receipt  for  tiie  interest ; 
:hat  he  had  come  to  the  conclusion,  that  to  give  satisfaction, 
le  must  charge  Mary  with  the  $1,000,  hat  no  interest  thereon, 
rhis  evidence  was  taken,  but  was  afterwards  excluded  by  the 
mditor  as  inadmissible. 

S.  H.  Reyndda  <&  M.  C.  BrvhaJcer,  for  appellant.  • 

N.  EUmaker,  D.  G.  EaKleman  <6  H,  M.  North,  for  appellees. 

Tkunkkt,  J.  The  intention  of  the  testator  is  the  prevail- 
ng  consideration   in  applying  all  rules  of  construction.     It  is 
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of  tbe  testator  expressed  in  the  will  that  a  u 
:hi8  is  to  be  judged  of  ezclofiiTelj  b;  the  wordi 
nent,  as  applied  to  the  Bobject-matter  and  ear 
imstaiices.  Parol  evidence  to  show  what  wen 
lamentary  intentioDS,  such  as  bis  declanttioos  ol 

done  or  meant  to  do,  is  inadmissible;  bat  it  ii 
detenniDe  which  of  several  persons  or  things  mi 
ir  an  equivocal  description.  In  constming  thi 
I  of  an  illiterate  man,  t^e  meaning  of  technics 

be  disregarded,  bnt  no  word  which  has  a  cleai 
>bject  may  be  stmck  out.  Technical  words  ant 
igli  privMifaiAe  to  be  taken  in  their  tme  sense 
istmed  so  as  to  defeat  any  obvioae  general  inten 
tator,  since  wills  are  often  prepared  by  persom 
tainted  with  tbe  precise  technical  force  of  lega 
mnlas.  In  seeking  for  the  expressed  intention  oi 
is  words  are  to  receive  that  constmctioo  and  in 
rhich  a  long  Beries  ef  decisions  has  attached  t< 
it  is  veiy  certain  they  were  nsed  in  a  difFerenI 

oft-repeated  mles  are  recalled  by  the  qoestioii 

B  artistic  and  evinces  an  accorate  nse  of  technical 
e,  the  presumption  that  the  testator  employed 
legal  sense,  will  not  be  so  easily  overcome  as  il 
)n  its  face  evidence  that  it  was  drawn  by  an  igna 
ere  is  no  exhibition  of  such  illiteracy  as  calls  foi 
om  tbe  actaal  meaning  of  its  words  to  a  real  oi 
liar  sense,  but  rather  snch  skill  as  indnces  belid 
,  which  have  been  jadicially  defined,  were  nnder 
ployed, 

ement  is  an  irrevocable  gift  by  a  parent  in  hie 
child,  on  accoant  of  sadi  child's  share  in  tht 
.  It  is  valued  as  of  the  time  of  the  gift.  There' 
is  not  chargeable  thereon,  unless  there  be  cleu 
t  it  shall  carry  interest,  as  was  tbe  case  in  Fi<3:t» 
S  Watts,  311.  Statutory  provisions  respecdng 
are  applicable  only  to  the  children  of  intestates, 
parent,  giving  money  to  a  child,  takes  a  note  foi 
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8  repayment,  it  ie  a  debt.  If  each  note  be  void  becanae  the 
laker  was  a  married  woman,  the  money  ie  not  an  advance- 
lent.  Bnt  a  parent  haB  power  by  hiB  will  to  tnm  a  debt  into 
1  advancement,  and  when  be  does  bo,  he  gives  it  all  tho  UBaal 
icidentB,  one  of  which  is  that  it  shall  be  valued  as  of  the  date 
le  child  received  the  money.  It  will  not  continue  a  debt  as 
igardB  interest,  and  a  gift  as  regards  principal,  anless  he  plain- 
'  says  BO.  Green  v.  Howell,  6  W.  &  S.  203 ;  Hutckimon^a 
[ppeal,  11  Wright,  84. 

In  this  case  the  testator  declared  that  he  deemed  the  note 
e  held  againet  his  danghter,  Mary,  ob  an  advancement,  and 
irected  that  it  be  valued  and  appraised  at  its  full  amount,  as 
isets  of  his  estate  in  the  hands  of  his  executors,  and  to  be  paid 
ad  accoanted  for  by  her  at  the  first  distribution  of  the  rcBidue 
F  his  estate,  out  of  her  share  therein.  In  unmistakable  phrase, 
e  tnrned  the  debt  into  a  gift  to  be  valued  at  the  date  of  the 
ote.  The  word  advancement  occurs  nowhere  else  in  the  will, 
or  is  there  anything  to  show  it  was  not  used  in  its  legal  sense, 
he  advaDcement  is  directed  to  be  valaed  and  appraised  at  its 
ill  amount,  as  assets  for  distribation,  and  to  be  deducted  from 
er  share.  Of  what  date  shall  it  be  valued^  Giving  every 
'ord  its  proper  meaning,  at  the  date  of  the  gift.  Its  full 
mount  is  the  face  of  the  note  without  interest.  To  "  he  valued 
ud  appraised"  hae  no  significance  as  showing  inclasion  or  ex- 
lusion  of  interest ;  for  even  if  the  note  were  a  debt,  mere  ap- 
raiBement  means  its  amount  either  with  or  without  intersBt, 
ecording  to  the  contract.  A  debt  on  intereBt  by  contract.  A 
ebt  on  interest  by  contract  or  overdue,  converted  into  an  ad- 
ancement  and  directed  to  be  appraised  as  part  of  the  aBsets,  is 
ikeQ  without  interest  unless  otherwise  expressed.  No  case 
as  been  found  to  the  contrary. 

We  are  of  opinion  that  the  testator's  intention  expressed 
]  his  will  is  not  doubtful;  but  if  it  be,  no  rule  of  interpreta- 
ion  requires  or  permitB  the  well-settled  meaning  of  an  apt 
rord  to  be  set  aside  by  a  direction,  which  admits  of  a  construc- 
ion  consistent  with  that  meaning.  It  was  error  to  charge  Mre. 
'orter  any  interest  on  the  principal  sum  of  $4,000,  which  was 
lade  an  advancement  to  her. 
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Decree  reversed,  and  it  ie  ordered  that  the  record  be  re- 
mitted to  the  Orphans  Court  for  farther  proceeding.  CoetBof 
thie  appeal  to  be  paid  hj  the  executors  out  of  the  moneys  of 

the  estate. 


See  Wiigbt'e  Appeal,  1  Am.  Prob.  R  1S6. 


FbBT  vs.  JhOMPBON'B  ADMINISTItATOE. 

[SS  Alabama,  287.] 

Bequest  to  widow  dubiho  wmoweooD  to  be  out  dowb  om 

UABBIAOB. 

TeatAtor  bequeathed  real  and  personal  estate  to  his  widow,  "  to  hare  and  to  hold 
the  same  during  ber  wtdawbood,"  and  ahould  she  marry  after  his  decease,  tbet 
she  WHS  to  bsve  only  a  cMld's  part  of  the  property.  Held,  that  the  widaw'i 
estate  was  terminable  by  her  marriage  only,  and  was  not  aflect«d  by  ber  deal) 
anmarried. 

Aotioh  in  the  natnre  of  ejectment  by  John  S.  Hale,  ai 
administrator  de  bonis  jwn  with  the  will  annexed,  of  Edwarc 
Thompson,  deceased,  against  Andrew  C,  Frej  and  W.  H 
Jervis. 

The  will  of  Edward  Thompson,  ander  which  both  partie 
claimed,  is  as  follows : 

"  State  of  Alabama  )  I  Edward  Thompson  of  the  Stati 
Morgan  county.  (  and  county  aforesaid  being  of  sounii 
mind  and  in  perfect  health  do  make  this  my  last  will  and  testa 
ment  in  manner  and  form  following  that  is  to  say  I  give  and 
beqneath  unto  my  beloved  wife  Margaret  Thompson  all  m} 
landed  estate  consisting  of  the  quarter  eection  I  now  reside 
upon  together  with  the  quarter  section  I  have  lately  bought  of 
Bichard  Carter  known  by  certificate  to  be  the  N  west  qnartei 
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f  BeetioD  three  of  Range  five  of  Township  six  the  E  half  of  N 
Cast  qoarter  of  section  thirty  three  Township  five  of  Kange 
Lve  west  and  forty  acres  of  land  known  by  certificate  to  be  the 
Bt  half  of  the  N  west  quarter  of  section 
ive  Ran^  five  west  together  witli  money 
b  ot  the  above  described  lands  as  remain 
^ve  and  heqoeath  unto  my  wife  as  afore- 
kttle  hogs  sheep  and  three  horses  of  her 
tools  blacksmith  tools  house  hold  aod 
the  following  negroes,"  giving  their 
)n  and  two  yoke  of  oxen  to  have  and  to 
her  widowhood  the  balance  of  my  pro]>- 
3r  or  executors  to  sell  and  the  proGeedt> 
divided  among  my  children  except  my 
her  part  I  wi^  to  be  given  to  the  heirs 
icome  of  age  or  are  legally  represented. 
I  and  all  that  is  due  me  or  may  become 
snSicient  to  patent  the  lands  as  above 
ed  as  the  residue  of  my  property  after 
taken  out  except  my  wife  is  to  have  a 
loney  and  dues.  Now  should  my  wife 
arry  after  my  decease  she  is  to  have  only 
5  above  described  property  that  I  have 
ow  to  conclude  I  nominate  and  appoint 
)mpeon  and  my  son  James  Thompson 
nony  whereof  I  affix  my  hand  and  seal 
0." 

3  Thompson  was  duly  probated  in  1835. 
lied  in  1878,  not  having  married  after 
had  possession  of  the  lands  affected  by 
en,  on  a  sheriflPs  sale  under  a  judgment 
sold  to  the  defendants, 
the  jury  that  if  they  believed  the  evi- 
for  the  plaintiff,  to  which  defendants 

C.  Hat-ria,  for  appellants. 
>8ed. 
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Bbickell,  C.  J.  The  testator,  by  hiB  will,  devises  tbe  re 
estate  in  controversy,  directly  and  immediately,  to  his  wide 
in  terms  which  carry  the  fee  simple.  The  estate  is,  howevf 
siiljject  to  be  divested  apoD  a  single  event,  or  tsontin^ncy,- 
tlie  marriage  of  the  widow.  There  is  no  other  event  or  co 
tingency  provided,  in  which  the  estate  is  to  cease  and  dete 
mine,  and  no  gift  over  on  its  determination,  except  to  tl 
widow.  The  mle  is,  that  where  there  are  clear  words  of  gif 
the  courts  will  not  permit  an  aheolute  gift  to  be  defeated,  d 
]en?,  it  is  clear  that  the  very  event  or  coDtingency  has  happene 
in  which  it  ie  declared  that  the  interest  shall  cease.  It  is  n 
to  be  inferred,  or  implied,  that  the  absolnte  gift  is  infringe 
fui-ther  than  is  expressed.  {Sherrodv.  Shared,  38  Ala.  53' 
Harrison  v.  J^oreman,  6  Vesey,  207.) 

A  like  rnle  prevails,  when  prior  or  particolar  and  ulteri< 
estates  are  created.  If  the  nlterior  estate  ie  expressed  to  ari 
on  a  contingent  determination  of  the  preceding  interest,  ai 
the  prior  gift  has  in  event  taken  place,  but  is  afterwards  dett 
mined  in  a  different  mode  from  that  which  is  expressed  by  tl 
testator,  the  nlterior  gift  fails.  (1  Jarman  on  Wills,  Bigelov 
ed.  803.)  It  is  upon  the  exception  to  this  nUe  the  appell 
relies,  which  ie  thus  stated  :  "  When  a  testator  makes  a  devi 
to  his  widow  for  life,  if  she  shall  so  long  coatinae  a  wido 
And  if  she  shall  marry,  then  over;  in  which  the  establishi 
constraction  is,  that  the  devise  over  is  not  dependent  on  tj 
contingency  of  the  widow's  marrying  again,  but  takes  effect 
all  events  on  the  determination  of  her  estate,  whether  by  mi 
riage  or  death."  (1  Jarm.  Wills,  803.)  Or,  as  it  ie  stated 
the  recent  case  of  Underhill  v,  Roden,  2  Law  Rep.  Ch.  Di 
496 :  "  Where  a  testator  gives  to  a  woman  a  life  interest,  if  si 
so  lung  remains  nnmarried,  and  then  directs  that,  in  the  eve 
of  her  marriage,  the  property  shall  go  over  to  another ;  altboog 
according  to  the  strict  langnage,  the  gift  over  is  expressed  on 
to  take  effect  in  the  event  of  the  marriage  of  the  tenant  1< 
life,  the  gift  over  is  held  to  take  effect,  even  though  the  tenai 
for  life  does  not  marry."  But  the  exception  does  not  appl 
when  there  is  an  absolute  estate  given  to  the  widow,  ai 
thereon  is  engrafted  a  devise  over,  to  take  effect  on  her  ms 
riage :  then  the  general  rule  applies,  that  a  clear  vested  intere 


Diqilized  by  Google 


)MPSOSS  ADMINISTRATOR.  3*1 

>u  the  happening  of  the  precise  con- 
Jarman  on  Wills,  Bigelow'a  ed.  804.) 
I  of  difficulty  in  determiaing  whether 
ig  IB  interwoven  into  the  original  gift, 
urante  viduitaU  only,  or  whether  it  is- 
ly  on  which  the  estate  is  to  be  devested 
bridge  v.  Cream,  16  Beav.  25 ;  Meads 
When  all  the  words  of  the  present 
the  intention  of  the  testator  is  plain, 
rhich  mnst  prevail — a  gift  of  an  abso- 
)  be  devested  and  determined  on  this 
liat  she  shonld  marry  again  ;  and  not  a 
nring  widowhood.  {Sheffield  v.  Lord 
pen  any  other  construction,  thongh  it 
Dtended  to  dispose  of  his  whole  estate, 
s  to  any  part  thereof,  real  or  personal, 
1  be  produced.  For,  in  the  event  of 
ow  there  is  no  gift  or  devise  over,  ex- 
;o  ber,  the  quantity  of  which  can  be 
i  statates  of  descents  and  distributions. 
coDBtme  wills  so  as  to  prodnce  partial 
1  Wills,  Bigelow's  ed.  851.)  The  par- 
em  clear ;  his  widow  was  the  primary 
I  mother  of  his  children.  If  she  did 
ildren  would  take  from  her,  as  they 
ihe  should  marry.  Having,  doubtless, 
]  be  just  and  generoos  to  her  and  his 
levises  to  her  the  absolute  estate,  sub- 
he  should  marry  again,  introducing  a 
[ler,  and  probably  having  issue  to  take 
alien  to  his  blood.  Besides,  tlie  gift 
lild's  part  of  the  estate,  real  and  per- 
licates  clearly  an  intention  to  make  a 
t  event,  which  defeated  and  devested 
y  given  to  her. 

ed  in  the  charge  given ;  and  the  judg- 
ed the  cause  remanded. 

EiMpper,  1  Am.  Prob.  R  311. 
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Hainbb  vs.  Allen. 

[IS  Ind.  100.] 

ChABTTABLE  TBUBT  fob  BIIPPBE68IN6   SALE   OF    nTTOXICATIIIS 
LIQ1T0BB. 

A  bcqnart  in  a  will,  deTiiiDg  to  tbe  truitees  of  a  certain  orgtminid  etrarch,  bit 
ing  trnsteaB,  and  to  their  gncceMora,  (3,000,  to  be  pat  at  intereat,  and  tiie  u 
terert  to  be  appTopriated  annnallj  to  the  sappreBBioD  of  the  mannfiuTtniv,  aal 
and  nse  of  intozicAtiiig  liqaon,  and  provldiag  that  ir  said  tnuteea  faiUd  ft 
tiro  tacceasiTe  foars  to  oie  the  interest  as  directed,  then  the  irhola  brqvn 
ebanld  go  to  the  heira  of  the  teitator,  la  valid. 

Fboh  the  Spencer  Circait  Court.  , 

J?.  T.  Laird  and  W.  H.  Thomas,  for  appellants. 

I.  S.  Moore  and  T.  F.  DeBruler,  for  appellees. 

BioEHELL,  0.  0.  The  last  will  of  James  D.  Allen  coi 
tained  the  following  provisions : 

"  Item  2.  I  will  and  beqneath  to  the  Trustees  of  tbe  Metl 
odist  Episcopal  Ghorch,  now  organized  in  Boctport,  Indiaiu 
and  to  their  successors  in  office,  $1,000,  to  be  pnt  at  interee 
and  the  interest  to  be  applied,  anunaUy,  to  the  payment  of  th 
salary  of  the  preacher  in  charge  at  tbe  time. 

"  Item  3.  I  will  and  bequeath  to  the  aforesaid  trustee 
$1,000,  to  be  pnt  at  interest,  and  the  interest  to  be  appropi 
ated,  annually,  to  the  suppression  of  manufacturing,  selling  c 
using  of  intoxicating  liquors.  Now,  should  the  said  tmstet 
refuse  or  neglect  for  two  sncceaaive  years  to  nae  the  aboi 
named  interest  as  directed,  in  either  or  both  cases,  any  one  ( 
my  legal  heirs  shall  bare  the  right  to  draw  out  both  principi 
and  interest,  acd  divide  it  equally  between  my  heirs. 

"  Item  S.  I  will  that  the  trustees,  heretofore  designate 
shall  superintend  the  carrying  out  of  this  will,  and  the  win( 
ing  ap  of  my  estate,  by  electing  one  of  their  body  as  executor 
but  if  none  of  their  body  be  willing  to  serve,  then  for  thei 
to  agree  on  some  good  man,  outside  of  their  body ;  then  afti 
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iie  aaid  trcetees  have  aeleoted  an  executor,  it  is  my  will  that 
:liey,  as  a  body,  shall  contiuae  to  see  that  the  will  be  folly  and 
Faithfully  carried  ont." 

The  will  was  dated  March  16th,  1878 ;  the  testator  died 
^agaBt  1st,  1878.  At  those  dates  the  trustees  of  the  Meth- 
)dist  Episcopal  Church,  in  Bockport,  were  Lewis  G.  Smith, 
rohn  Bayse,  James  F.  Bennett,  James  H.  Willian  and  Wil- 
iam  H.  Thomas.  Of  these  John  Bayse  undertook  to  act  as 
•xecotor  of  the  will,  but  he  soon  resigned,  and  Willis  Haines 
vas  appointed  administrator  with  the  will  annexed  de  bonis 
ion.  The  testator  died  a  widower  withont  ieene;  his  only 
leirs  at  law  were  his  brothers  and  sisters,  and  his  nephews  and 
lieces. 

These  heirs  at  law,  in  October,  1879,  bronght  this  snit 
gainst  the  administrator  de  bonis  non  and  the  troBteea,  stating 
Q  their  complaint  the  foregoing  facts  and  claiming  that  the  be- 
inest  to  the  tniBtees  was  void  for  nncertaiDty,  and  that  the 
aoney  belonged  to  the  heirs ;  and  they  prayed  that  the  probate 
if  the  will,  as  to  said  item  3,  ahonld  be  set  aside  and  declared 
oid,  and  that  said  administrator  shonld  be  reqoiced,  in  settling 
aid  estate,  to  pay  aaid  $1,000  to  the  plaintifis. 

A  demnrrei;  to  the  complaint,  for  insufficiency  of  facts,  was 
vermled,  and,  the  defendants  refusing  to  answer,  final  jndg- 
leot  was  rendered  against  them  upon  the  demurrer,  that  the 
tiird  item  of  the  wiil  is  void ;  that  as  to  said  |1,000  the  tee- 
it«r  died  intestate,  and  that  the  plaintiffs  are  entitled  to  it, 
ad  that  said  administrator  shall  pay  it  to  them  in  conrse  of 
istribution. 

From  this  judgment  the  defendants  appealed.  The  only 
rror  assigned  is  overruling  the  demurrer  to  the  complaint. 

There  is  no  brief  on  behalf  of  the  appellees. 

The  complaint  alleges  that  the  will  cannot  be  carried  into 
leention,  because  it  does  not  define  what  are  intoxicating 
qnors,  nor  authorize  the  tmsteea  to  do  so ;  and  does  not  point 
at  how  the  money  shall  be  ased  to  secure  the  object  of  the  be- 
aeet,  and  because,  if  the  trustees  should  fail  or  refuse  to  exe- 
ite  the  trust,  there  is  no  beneHciary  named  in  the  will,  with 
3wer  to  require  th»  enforcement  of  the  tmst. 
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These  objections  cannot  be  eostained.  The  phrase  "  into 
icating  liqaore"  meaoB  liquors  that  will  intoxicate;  no  defii 
tion  of  it  is  neoraeary. 

The  will  need  not  point  out  any  plan  by  which  the  objee 
of  the  bequest  shall  be  accomplished.  It  is  sufficient  if  tl 
will  appoints  trustees,  with  power  to  appropriate  the  mom 
in  aid  of  the  objeoffnamed,  in  sncb  manner  as  they  shall  thii 
fit.  Whitman  v.  Leas,  17  S.  &  K.  88 ;  Beekman  v.  Bonaor, : 
N.  Y.  298. 

The  will  provides  what  shall  be  done,  if  the  truBtees  fail 
execute  the  trust,  and  where  the  bequest  is  for  a  general  chi 
ity,  sncb  as  a  proviaion  for  a  class  of  indigent  persons,  or  f 
the  suppression  or  alleviation  of  any  of  the  forms  of  wretche 
nees  and  vice,  and  proper  trustees  are  appointed  to  execn 
the  bequest,  it  is  not  neoeBsary  that  any  individual  bene€cia 
be  named. 

Preventing  the  use  of  intoxicating  liquors,  regarded  a< 
means  of  promoting  individual  and  social  welfare,  may 
deemed  a  proper  subject  of  charitable  bequest,  and  whether  t! 
object  shall  be  sought  by  the  distribution  of  documents  or  1 
lectures,  or  by  other  reasonable  and  appropriate  means,  is 
matter  within  the  discretion  of  the  trustees.      * 

Where  certain  and  ascertainable  trustees  are  appoiott 
with  full  powers  to  select  the  beneficiaries  and  devise 
scheme  or  plan  of  application  of  the  fuuds  appropriated  to  t 
charitable  object,  the  court  will,  through  the  trustees,  execD 
the  charity. 

Where  trustees  capable  of  taking  the  legal  estate  were  oii 
inally  appointed,  so  that  a  valid  use  was  in  the  first  instan 
raised,  and  the  case  was  thus  brought  within  the  jurisdiction 
the  Court  of  Chancery,  that  court  will  supply  any  defect  whi 
may  arise  in  conseqnence  of  the  death,  or  disability  or  refui 
of  the  trustees  to  act.  Grtmea'  IMre  v.  Barmon,  35  In 
198.  The  following  cases  support  the  foregoing  condusioi 
and  show  that  the  will  under  consideration  was  valid.  J 
Bruler  v.  Ferguson,  54  Ind.  549;  McCord  v.  Ochiltree, 
Blacfcf.  15;  Vidal  v.  OirarcPa  la^ra,  2  How.  127;  Ortue 
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;  Oraig  v.  Secriat,  54  Ind.  419 ;  The  Board, 
.  297;  £a  parte  lAndUy,  32  Ind.  367. 
}iTed  in  orerrDling  the  demnrrer  to  the 
;ment  of  the  court  below  ought  to  be  re- 
remanded,  with  inetractionB  to  the  court 
lemnrrer  to  the  complaint, 
■dered,  npon  the  foiegoiog  opinion,  that 
court  below  be  and  it  is  hereby  in  all 
e  costs  of  the  appellees,  and  this  cause  is 
ictions  to  the  coort  below  to  sustain  the 
ilaint. 


nfra;  Maimers  t.  Philadelphia  Library  Co.,  infra; 


.OOBB  VS.   SaNDEBS. 
[1 E  South  CtroliDk,  440.] 

PEMDBNT  OS   BEPDOHAtlT  OOMDITIOM    BUB- 
SEQUBNT. 

;  "  I  give,  derise  and  beqaekth  mj-  whole  estate  both 
i  I  now  poBsaea  of  nuy  here&fter  became  poesewed  of, 
w.  Leaniiiig  tbkt  the  law  takes  cognizaDce  of  the 
all;  expressed,  1  de^re  to  express  my  wish  •«  strongly 
n  do  so  hy  will,  that  my  beloved  aon  Matthew  shall 
in  fee  simple,  all  my  worldly  goods — to  dispose  of  as 
loold  he  die  without  leaving  a  will,  then  the  whole  to 
le  limitation  over  depended  apon  a  condition  snbsa- 
caoee  repngoaiit  to  the  estate  devised,  and  that  Mat. 
bsolnte,  a  tract  of  land  derived  nnder  this  will. 

i-ersy  withont  action,  instituted  in  Febru- 
here  construed  bears  date  January  4th, 
tates  the  case. 
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J.  B.  Earle,  for  appellant. 
Blanding  <&  Blandvng,  for  appellee. 

SiHPSON,  C.  J.  This  is  a  case  sabmitted  without  actioi 
under  sectioD  389  of  the  code.  It  appears  that  Matthew  S 
Moore,  the  respondent,  barf!;ained  to  sell  and  eonvej,  in  fe 
simple,  a  certain  tract  of  land  to  Qeorge  M.  Sanders,  the  ap 
pellant,  for  $3,500.  Moore  offered  and  is  still  ready  to  execnt 
titles,  but  Sanders  declines  to  accept  his  deed,  ailing  tha 
Moore  cannot  convey  in  fee.  Moore's  title  is  derived  from  th< 
will  of  his  mother,  Mrs.  Sarah  J.  C.  Elliott,  deceased.  S< 
much  of  this  will  as  it  ie  necessary  to  consider,  is  in  the  follon 
ing  language :  "  I  give  and  bequeath  my  whole  estate,  boti 
real  and  personal,  tXi  that  I  now  possess  or  may  hereafter  b< 
come  possessed  of,  to  my  beloved  son,  Matthew  8.  Moon 
Learning  that  the  law  takes  cognizance  of  the  intention,  evei 
when  illegally  expressed,  I  desire  to  express  my  wish  as  strong! 
and  emphatically  as  I  can  do  so  by  will,  that  my  beloved  son 
Matthew  S.  Moore,  shall  inherit,  possess  and  own,  in  fee  sim 
pie,  all  my  worldly  goods,  to  dispose  of  as  he  may  think  fil 
But  should  he  die  without  leaving  a  will,  then  the  whole  t 
go  to  my  grandchildren,  share  and  share  alike.  The  child  o 
children  of  any  grandchildren  who  way  die  before  such  divi 
fiion  taking  the  share  which  the  parent  would  have  been  enti 
tied  to  had  said  parent  lived  to  the  period  of  said  distribntioi 
or  division." 

Upon  the  hearing  below  Judge  Thomson  decreed  that  th 
estate  devised  to  Moore  is  a  fee  and  that  lie  is  able  to  mak' 
good  and  safficient  titles  to  Sanders.  Sanders  excepted  to  thi 
decree.  His  appeal  brings  np  the  single  question :  Did  Moor 
take  under  the  will  of  Mrs.  Elliott  a  fee  indefeasible  in  th' 
land'  in  question  ? 

It  will  be  seen  on  reading  the  will  that  Mrs.  Elliott  in  th' 
beginning  of  the  clause  above,  bequeathed  and  devised  to  he 
aon,  the  respondent,  her  entire  personal  property,  and  also  i 
fee  in  all  of  her  real  estate ;  and  if  there  was  no  other  provis 
ion  in  her  will,  no  difficulty  whatever  conld  have  arisen  as  t( 
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B  constrnctioD.  She,  however,  with  the  view,  aa  ahe  thought, 
lore  diBtinctlj-  to  declare  her  inteotion,  went  farther,  and,  ae 
not  nncommoQ  in  Bnch  casee,  instead  of  more  cletirly  exprnss- 
ig  her  purpose,  said  juBt  enough  to  create  doubt  and  to  de- 
land  the  asBiBtanoe  of  the  conrtB  to  ascertain  and  declare  what 
le  really  did  mean.  After  giving  her  whole  estate  to  her  son, 
L  the  first  part  of  the  danse  above  quoted,  in  the  latter  she 
irected  that  if  her  8on  ehonld  die  without  leaving  a  will,  then 
le  whole  should  go  to  her  grandchildren,  ahare  and  share  alike. 
:  is  here  that  the  ambiguity  arises.  It  is  contended  that  thie 
ortion  of  the  clause  attached  a  condition  to  the  estate  previ- 
isly  given,  which,  if  not  complied  with  by  Moore,  will  forfeit 
le  estate,  and,  therefore,  that  he  is  not  able  to  convey  a  per- 
!ct  title,  absolute  and  indefeasible. 

Conditions  are  of  two  kinds — conditions  precedent  and  eon- 
itions  Bubsequetit.  A  condition  precedent  is  a  condition  upon 
le  happening  of  which  an  estate  will  vest.  A  condition  aab- 
tqnent  defeats  an  estate  already  vested.  It  is  contended  that 
lis  is  a  condition  subsequent. 

It  is  a  general  rule  as  to  conditioua  aubsequent,  that  to  be 
ilid  they  mnat  not  he  repugnant  to  the  estate  given  or  devised. 
hey  most  not  be  an  exception  to  the  very  thing,  that  is,  to 
le  substance  of  the  gift ;  if  ao,  they  are  void,  and  the  estate 
ranted  will  stand  unaffected  by  such  conditions.  Thus,  in 
HackaUme  Bank  v.  Davia,  21  Pick.  42,  it  was  held  that  "  a 
mditioQ  in  a  grant  or  devise  that  the  grantee  shall  not  alien- 
:e,  is  void,  because  repugnant  to  the  estate."  Also  in  Brad- 
y  V-  Peixoto,  3  Ves.  324,  it  was  held  that  an  exception  to  the 
sry  thing  itself  by  way  of  condition  is  null.  2  Bl.  C. ;  2 
Taahh,  on  Real  Prop.  6,  lay  down  the  doctrine  clearly  that  a 
)ndition  subsequent,  inconsistent  with  and  repugnant  to  the 
nplitude  of  the  powers  of  the  estate  granted  is  void,  and, 
lerefore,  no  condition. 

Now,  test  this  clause  of  Mrs.  Elliott's  wilt  by  this  principle. 
.  is  conceded  that  ao  estate  in  fee  was  devised  in  the  first  in- 
anee  by  Mrs.  Elliott  to  her  son.  The  power  of  alienation  be- 
ngs  to  a  fee ;  in  fact  it  is  the  very  essence  of  a  fee.  Is  the 
•ndition  which  the  latter  portion  of  the  clanae  attempts  to 
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aeh  to  the  devise  inconBtetent  with  and 
vise!  The  performaDce  of  the  conditi 
wre  to  die  in  poeecssion  of  the  real  eeta 

no  other  way  could  he  leave  a  will  dispofii 

The  condition,  then,  is  a  direct  and  ]>oeiti 
)  powers  of  alienation.  The  will  invests  ] 
e  condition  strikes  at  the  very  enbetance 
lid,  would  take  away  and  destroy  its  m 
jential  qoality — the  power  of  sale.     A  fi 

a  condition  which  is  independent  of  the  e 
e  happening  of  which  the  estate  is  lost ;  1 
'eet  of  which  is  to  cat  down  a  fee  to  a  let 
use  repognant  to  the  fee.  Snch  is  the  cl 
tion  in  this  case,  and  according  to  the  ai 
id. 

The   judgment  of  this  court  is  that  th 
rcnit  Court  he  affirmed. 
MoIteb  and  McGowah,  A.  JJ.,  concnrr 


SiHPSOK  vs.  Welcome 

[72  ii$iM.  49S.] 

)HABrrABLE  BEQITI8T  TO   PDBCUA8E    AND  DI] 
BOOKS. 

bcqnettot  "all  that  rotky  NmaiD"  oF  testator's  re&I  an< 
to  persona  named,  "  to  expend "  the  aame ''in  tlie  pan 
■aeh  reli^oos  boobs  or  reading  aa  they  shall  deem 
fnnds  shall  come  into  their  hands,"  is  sufficiently  defini 
valid  charitable  use. 

lie  word  "religiona,'  applied  to  books  and  reading,  nte 
the  religion  tanght  by  the  Christian  di 


Appeal  from  a  decree  of  judge  of  proha 
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Dfltrnctioii  of  the  fourth  item  of  the  will  of  Balph  Harley, 
ceased,  which  is  stated  sufficiently  m  the  opinion. 

A.  P.  Gould,  for  appellants. 

Byron  D.  Verrill,  for  esecators. 

Dahtorth,  J.  The  qnestion  involved  in  -thiB  case  is  the 
inatmctioti  of  the  fourth  item  in  the  will  of  the  late  Rdph 
arley,  or  the  validity  of  the  gift  contained  therein.  The 
sm  80  far  as  material  is  as  follows :  "  I  hereby  ^re,  devise  and 
iqneath  in  trust  to  L  C.  Welcome,  of  Tarmonth,  and  Frank- 
]  L.  Carney,  of  Newcastle,  all  that  may  remain  both  of  my 
al  and  personal  estate,  *  *  *  and  further  direct  the  said 
^elcome  and  Carney  to  expend  all  that  may  remain     *     *     * 

the  pnrchase  and  distribution  of  such  religious  books  or 
ading  as  they  shall  deem  best  and  as  fast  as  the  funds  shall 
ime  into  their  hands." 

The  objection  made  is  that  the  direction  as  to  the  appro- 
riation  of  the  fund  is  too  vague  and  indefinite  to  be  sus- 
ined. 

The  meaning  of  the  testator  is  not  obscure  or  open  to 
iuhi.  That  the  fond  is  given  in  trust,  that  the  whole  of  it  is 
)  be  expended  in  religious  books  or  reading,  that  all  the  books 

■  reading  so  purchased  are  to  be  distributed,  and  that  the  class 
'.  persons  to  whom  distribution  is  to  be  made  is  limited  only  by 
le  discretion  of  the  trustees,  are  all  so  clearly  within  the 
:eaning  of  the  testator  as  expressed  in  bis  will,  as  not  to  admit 

■  doubt.  But  it  is  claimed  that  vagueness  and  uncertainty 
taches  both  to  the  character  of  the  books  to  be  distributed 
id  the  persons  or  class  who  are  the  beneficiaries  under  the 
ift. 

The  word  "  religions  "  is  the  only  expression  descriptive  of 
le  character  of  the  books  to  be  bought  and  distributed,  and 
ascribes  snch  as  teach  or  incnlcate  religion.  It  is  true  that  re- 
^on  in  its  broadest  sense,  may  include  all  the  different  systems 
f  faith  and  worship  which  can  be  found  in  the  world.  In 
lis   sense   it   may  be  conceded  that  the  trust  is  one  which 


Diqilized  by  Google 


00  AMERICAN  PROBATE   REPORTS. 

either  law  nor  equity  would  sustaiD.  In  the  great  variety  c 
eligions  prevailiug,  and  bo  great  the  conflict  between  them,  i 
II  were  to  be  included,  the  intention  of  the  testator  could  nc 
e  executed ;  if  one,  or  more,  bis  intention  conld  not  be  aece 
ained.  Bnt  happily  we  are  not  reduced  to  this  dilemm; 
Vords  used  in  a  will,  as  in  other  instruments,  are  conetmed  i 
onnection  with  the  words  in  whose  company  they  are  foant 
B  well  as  in  the  light  of  the  circnmstances  in,  an(l  under  whid 
tiey  are  ueed. 
In  tbiB  case  the  teetator  had  his  domicile  and  made  his  wi 

1  a  country  where,  though  there  is  no  religion  established  b 
Lw,  there  is  one  general  system  which  is  universally  recognize 
s  embodying  the  true  faith,  and  whatever  difference  ther 
lay  be  in  the  detail,  as  to  belief  or  form  of  worship,  all  th 
ifferent  denominations  are  equally  entitled  to  the  protettioi 
f,  and  are  equally  recognized  by,  the  law.  Under  these  cu 
amstances  when  religious  books  or  reading  are  spoken  of 
bose  which  tend  to  promote  the  religion  taught  by  the  Chrie 
ian  dispensation  must  be  considered  as  referred  to,  unless  thi 
leaning  is  so  limited  by  associate  words  or  eircumBtancee  as  U 
bow  that  the  speaker  or  writer  bad  reference  to  some  othe: 
lode  of  worship.  There  is  no  such  limitation  iu  this  case 
Whether  this  testator  or  his  trustees  were  or  are  believere  ii 
ny  form  of  religion  which  may,  ex  cathedra,  be  pronouncet 
uperstitious,  or  erroneous,  does  not  appear.  Nor  can  we  assumi 
iich  to  be  the  fact  from  the  absence  of  any  evidence  upoi 
bat  point.  The  inference  is  the  other  way,  and  we  most  con 
lude  that  the  meaning  to  be  attached  to  the  word  "  religious ' 
i  used  in  the  will,  is  the  same  aa  that  which  is  usually  givei 
0  it  in  the  community  under  like  circumstances.  If  snscepti 
le  of  two  or  more  meanings,  the  better,  that  which  is  mort 
onsonant  with  the  policy  of  the  law  and  productive  of  th( 
welfare  of  society,  is  to  be  taken  rather  than  the  other. 

It  is  true  that  no  beneficiaries  are  specifically  named.  11 
ttis  is  a  public  charity  it  is  not  necessary  that  any  should  be 
'he  persons  to  be  reached  are  left  to  the  discretion  of  tht 
rustees,  and  are  otherwise  unlimited  in  numbers  or  class.  Tht 
bject  to  be  accomplished  may  be  considered  the  general  wel 
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partienkrly  applicable  to  this  case.  "  The  don 
larly  designated,  the  tmst  is  clear,  the  general  o 
\y  indicated  to  bind  the  consciences  of  the  tros 
der  them  liable  in  equity  to  account  for  the  e: 
trust,  by  a  suit  to  be  instituted  in  the  name  ( 
general,  representing  the  public;  and  that  t] 
sufficiently  certain  and  definite,  to  be  carried  in 
ing  to  the  established  principles  of  law  and  e<] 
donations  to  charitable  uses." 

Decree  of  Probate  Court  affirmed. 


See  Haines  t.  AlleD,  ante,  page  342,  and  refereDi 


MoKlU  VS.  AULBAOH. 
[ISO  HMtftchiiMtta,  4S1.] 

LlABILITT    OF   OO-EZB0DTOB8. — EfFBOT  OP  JO 

An  szeoutor  nho  gives  a  Mp*r»te  bond  ii  not  liable  for  a 
negligence  on  hie  part,  by  the  dehnlc  of  Us  co-eiecntor. 

A  joint  receipt,  or  >  joint  reiossa  of  a  mortgage,  dgned  by  t 
prvnafaae  erideuee  that  (be  money  derived  Oierefraiit  i 
non  or  under  the  oontrol  of  liath,  and  this  preaomptlon 
proof  that  the  money  was  in  faot  received  by  one,  and 
only  aa  matter  of  form. 

J,  G.  Abbott  and  £.  Dean,  for  the  plaintiff 

A.  Rubs  and  D.  A,  Dorr,  for  the  defendac 

Colt,  J.  The  defendant  is  sued  upon  a  prol 
by  him  as  one  of  two  executors.  A  judgmc 
ordered  for  the  penalty  of  the  bond,  the  ques 
how  much  of  the  penalty  is  due  in  equity  and  \ 
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for  which  an  executioD  should  be  awarded.  Several  breaches 
of  the  bond  are  assigned.  Upon  two  of  these,  namely,  the 
failure  to  file  an  inventory,  and  the  failure  to  render  an  account 
within  a  year,  the  defendant  is  liable  for  nominal  damages. 

The  principal  qnestion  arises  on  an  alleged  breach  by  the 
defendant,  in  negligently  permitting  his  co-execntor  Wellbrock 
to  appropriate  the  personal  estate  of  the  testator  to  his  own 
nse,  whereby  it  was  lost.  The  bonds  given  by  the  two  ezecn- 
tors  were  several  and  not  joint,  and  neither  is  liable  for  losses 
cansed  esclnsivelj  by  the  default  of  the  other.  In  order  to 
chaise  the  defendant,  the  bprden  is  on  the  plaintiff  to  show 
that,  in  the  administration  of  the  estate,  the  defendant  was  neg- 
ligent in  the  performaiice  of  some  duty  which  the  law  devolves 
upon  him  personally.     {Austin  v.  Moore,  7  Met.  116,  134.) 

A  mortgage  dne  to  the  testator,  in  the  State  of  Ohio,  which 
by  his  will  the  executors  were  authorized  to  collect  and  invest 
as  they  might  judge  to  be  for  the  interest  of  the  estate,  was 
collected  upon  a  joint  release  and  discharge,  signed  by  both 
executors,  which  was  farwarded  to  the  mortgagor  through  an 
express  company.  The  money  when  returned  by  the  express 
company  was  received  by  the  eo-execntor  Wellbrock  without 
the  defendant's  knowledge,  and  deposited  bj  him  in  a  savings 
bank  in  good  standing,  partly  in  his  own  name  and  partly  in 
his  name  as  trustee.  He  afterwards  took  the  money  from  the 
bank  without  the  knowledge  of  the  defendant,  and  it  was  Xcat 
to  the  estate  by  bis  misappropriation  of  it.  It  is  sought  to 
charge  the  defendant  for  the  loss  of  this  money. 

The  report  finds  that  'Wellbrock  had  almost  exclosive  man- 
agement of  the  estate ;  that  he  was  a  neighbor  and  friend  of 
the  testator,  and  had  relations  more  intimate  than  the  defend- 
ant with  parties  interested  under  the  will ;  and  that  the  de- 
fendant was  not  familiar  with  laws  and  forms  of  business,  or 
with  the  English  language,  and  was  content  to  leave  the  busi- 
ness in  the  hands  of  his  co-executor.  It  appears  that  the  de- 
fendant accounted  for  all  the  estate  which  actually  came  into 
his  individual  possession.  In  their  first  account,  which  was 
filed,  assented  to  by  the  parties  in  interest,  and  allowed,  after 
the  mortgage  was  coUected,  the  executors  charged  themselves 
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with  the  amoont  paid  tbereon ;  and  in  a  few  da;8  after  it  wu 
allowed,  the  defendant  reeigned  biB  tniBt.  Two  other  acoonnts 
were  afterwards  filed  bj  "Wellbrocb,  the  remaining  ezecdtor, 
which  were  assented  to  by  the  parties  in  interest,  by  which  he 
charged  himself  with  the  amonnt  collected  on  the  Ohio  mon- 
g»ge- 

It  was  the  right  of  each  executor  to  receive  and  hold  the 
fnnds  of  the  estate.  {EdrMmda  t.  Orenahaus,  14  Pet  166.) 
Neither  can  be  held  responsible  for  the  waste  or  miacondnct  of 
the  other,  nnleas  there  be  some  act  or  agreemsit,  on  the  part 
of  the  one  sought  to  be  charged,,  by  which  the  estate  has  gone 
into,  or  Jias  been  negligently  suffered  to  remain  in,  the  exclu- 
sive possession  and  control  of  the  one  by  whose  miscondaet  the 
loss  oocQrB.  Thus  both  were  held  liable  In  a  case  where  money 
was  delivered  to  one  ezecator,  and  immediately  handed  over  to 
the  other,  who  appropriated  it  to  his  own  use.  {Laniard  v. 
Qaacoyne,  11  Yes.  S3S.)  But  an  executor  is  not  held  uiy  far- 
ther than  he  is  shown  to  have  participated  in  the  misappropri- 
ation. "Merely  permitting  hie  oo^xecntor  to  possess  the 
assets,  without  going  farther  and  concurring  in  the  application 
of  them,  does  not  render  him  answerable  for  the  receipts  of  his 
eo-execator.  Each  executor  is  liable  only  for  his  own  acts,  and 
what  he  receives  and  applies,  unless  he  joins  in  the  direction 
and  misapplication  of  the  assets."  (Peter  r.  Bmerlyy  10  P^ 
532,  562 ;  Brazer  v.  Clark,  5  Pick.  96,  104 ;  8tfrret^«  AppetU, 
2  Penn.  419.) 

It  is  contended  that  the  defendant  is  hable  in  this  case,  be- 
caose  he  must  be  treated  as  having  concurred  in  the  wrong,  by 
joining  in  the  release  by  which  his  co-executor  was  enabled  U> 
obtain  possession  of  the  money  doe  on  the  mortgage,  and  to 
mingle  it  with  his  own  property.  The  rules  which  govern  the 
liability  of  co-executors  follow  in  most  respects  the  rules  which 
prevail  as  to  co-tmatees.  But,  while  the  latter  are  not  liable 
for  the  money  which  they  have  not  received,  although  they 
join  in  receipts  given  for  the  same,  it  was  at  one  time  held 
that  the  former  were  liable  in  soch  cases.  The  reaeoo  given 
for  this  distinction  was  that  co-executors,  unlike  oo-trUBteee, 
have  each  an  independent  power  over  the  personal  property  of 
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le  testator,  and  ma;  dispose  of  it,  receive  pay,  and  give  re- 
apts  in  their  own  names,  and  therefore,  that,  if  one  joins  with 
B  co-execntor  in  giving  a  receipt,  he  does  an  unmeaning  act, 
iless  he  intends  to  render  himself  jointly  answerable  for  the 
oney.  But  this  mie,  which  does  not  seem  to  have  been  main- 
ined  with  entire  nniformity,  is  declared  in  Williams  on  Ex- 
iutors  (6th  Am.  ed.),  1938,  to  have  been  greatly  relaxed  in 
vor  of  execntors  ;  and  Lord  Eldon,  in  Shipbrook  v,  Binchin- 
•ook,  16  Tea.  478,  declares  it  to  have  been  broken  down- 
In  Joy  V.  CampbeU,  1  Sch.  &  Lef.  328,  341,  Lord  Redes- 
Je  states  the  distinction  thus :  "  If  a  receipt  be  given  for  the 
ere  purposes  of  form,  then  the  signing  will  not  charge  the 
srson  not  receiving."  "  The  tme  question  in  all  those  cases 
ems  to  have  been,  whether  the  money  was  under  the  control 
both  executors.  If  it  was  so  considered  by  the  person  pay- 
g  the  money,  then  the  joining  in  the  receipt  by  the  executor 
ho  did  not  actaally  receive  it,  amounted  to  a  direction  to  pay 
s  co-executor ; "  "  he  became  responsible  for  the  application 
'  the  money  JDst  as  if  he  had  received  it."  In  Hovey  v. 
•lakernan,  4  Tes.  59^,  608,  Lord  Alvanley,  the  Master  of  the 
oils,  referring  to  the  earlier  rule,  declared  that  he  would  not 
insider  the  fact  that  an  executor  joins  in  the  receipt  as  abso- 
tely  conclosive;  and,  in  Sourfidd  v.  Howes,  3  Bro.  Ch,  91, 
i  stated  his  dissent  from  the  rule,  when  an  executor  joins  in 
awning  a  receipt,  if  it  appears  that  he  joined  for  conformity 
ily.  In  M  Navr^s  Appeal,  4  Eawle,  148,  157,  the  Supreme 
3urt  of  Pennsylvania  declares  that  ''  there  is  no  good  reason 
r  making  executors  or  administrators  liable  more  than  trus- 
ee  for  moneys  which  they  have  never  actually  received, 
erely  because  they  have  joined  in  a  receipt  with  the  co-execa- 
r  or  co-administrator  who  did  receive  it.  The  receipt  when 
■oved  must  always  be  considered  prima  fade  evidence  against 
icb  of  the  signers  that  he  received  the  money ;  and  if  he 
ishes  to  avoid  the  consequent  liability,  it  will  lie  upon  him  to 
■ove  that  it  was  not  received  by  him."  The  weight  of  mod- 
■n  authority,  both  English  and  American,  is  that  a  joint  re- 
:ipt  is  only  presumptive  evidence  that  the  money  came  into 
le  possession  or  under  the  control  of  both.    {MoneU,  v.  MoTieU, 
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5  Jobna.  Ch.  2SS.)  And  this  preeumption  may  be  rebutted  i>j 
proof  that  the  money  was  in  fact  received  by  one,  and  that  the 
other  joined  only  as  matter  of  form  and  for  the  sake  of  con- 
formity. (See,  also,  Mcmahan  v.  Giibona,  19  Johns.  427; 
OchUiree  v.  Wriffht,  1  Dev.  &  Bat.  Eq.  336 ;  Perry  on  TniBt*. 
§§421^26.) 

It  IB  farther  contended  that,  even  if  the  defendant  cannot 
be  charged  upon  the  gronnd  of  hie  having  joined  in  the  release 
of  the  mortgage,  and  having  allowed  the  money  due  thereon  to 
be  collected  and  deposited  by  Wellbrock  alone,  yet  that  the 
finding  of  the  master  in  favor  of  the  plaintiff  is  supported  by 
the  facts  stated  in  the  report,  that,  in  April,  1873,  within  i 
month  after  Wellbrock  received  and  deposited  the  moaey,  and 
before  the  greater  part  of  it  had  been  drawn  oot  again  by  him, 
*'  either  the  defendant  was  warned  and  pat  on  his  guard,  as  tes- 
tified to  by  one  of  the  parties  in  interest,  or  his  suspicions  were 
aroused ; "  and  that  "  since  that,  whereas  before  that  time  re- 
ceipts for  rent  had  been  given  in  the  name  of  Wellbrock  alone, 
he  insisted  that  thereafter  they  should  he  signed  by  both  of  the 
executors." 

But  this  statement  of  the  master  is  too  meagre  and  ambign- 
ouB  to  enable  as  to  come  to  a  satiBfactory  conclusion  on  this 
branch  of  the  case ;  and,  for  the  purpose  of  a  fuller  and  clearer 
ascertaining  and  statement  of  the  facts  and  circnmetances  relied 
on  to  charge  the  defendant  by  reason  of  negligence  and  breach 
of  duty  on  his  part  since  the  original  receipt  and  deposit  of  the 
money  by  Wellbrock,  the  case  must  be  recommitted  to  the 
master. 


Liability  of  executor  for  «to  of  co-executor— It  is  familUr  Uwthit 
one  executor  in  not  responsible  for  the  dmattacii  of  hia  co-esecnlot  ibj 
further  than  be  is  abown  to  have  known  or  asBented  toil.  As  a  general  rule, 
each  executor  U  answerable  odIj  for  so  much  of  the  Bsaeta  aa  he  receiTee. 
BoBch  T.  Hubbaid,  6  Litt.  (Ky.),  285;  Fennimorev.  Fennimore.  8  N.  J.  Eq. 
393;  Knox  v.  Rckett,  4  DesMua.  (a  C.)  199;  Kerr  v.  Waters,  1«  Ga.  1»: 
Oaultney  v,  Nohm,  88  Hiss.  069;  Fisher  t.  Skillman,  18  N.  J.  Eq.  229;  8atli- 
erland  v.  Brush,  T  Johns.  Cb.  17 ;  Whitney  v.  Phtsnix,  4  Redf .  (N.  Y.)  180; 
Peter  v.  Beverly,  10  Pet.  582 ;  Kerr  v.  Kiritpatrick,  8  Ired.  Eqs,  187.  Q»i»- 
tra,  Girodv.  Faigood,  11  La.  Ann.  839;  Bobinson'sEstate,  7Fhila.  (Pa.)n. 
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Each  executor  is  liable  for  hit  own  negligence  or  wrongful  act,  and  for 
thoee  of  hia  co-executora  if  he  in  tuy  waj  join  in  it  or  neglect  to  prevent  it. 
JohDMin  V.  Corbett,  11  Paige,  366;  Clark  v.  Oark,  S  Id.  162 ;  Holcombe  v. 
Holcombe,  ISN.  J.  Eq.  413;  Weigand's  Appeal,  38  Penn.  Bt.  471;  Irwin's 
Appeal,  85  Id.  3M:  Wood  t.  Brown.  84  N.  T.  887 ;  Heath  v.  AUen,  1  A. 
K.  Marsh.  443 ;  Kincade  t.  Conley,  64  N.  C.  887 ;  Pulton  v.  Daridson,  8 
Heisk.  (Teon.)  614. 

Or  if  he,  in  an;'  way,  do  any  act  which  enables  his  co-executor  to  act 
fraudulently,  or  if  be  make  him,  actually  or  constructively,  his  agent  to  do 
an  act,  and  he  waste  or  misapply  the  assets,  then  he  becomes  liable  for  the 
wrongful  acts  of  bis  co-executor,  though  he  himself  be  without  fault  Ed- 
monds V.  Crenshaw,  14  Pet.  166;  Adair  t.  Brimmer,  74  N.  Y.  S89;  Worth  t. 
McAdeo,  1  Der.A  Bat.  Eq.  109;  Joseph  Black's  Estate,  1  Tucker,  145; 
Fiaber  t.  SkUlmon,  cited  above;  U.  a  v.  Rose,  i  Crancb's  C.  Ct.  67. 

If  one  executor  permits  a  co-executor,  who  be  knows  to  be  lusoWent,  or 
whom  he  does  not  know  to  be  responsible,  to  take  possession  of  assets,  he  is 
liable.  Croft  v,  Williams,  38  Hun,  103 ;  s.  o.  88  N.  Y.  866,  and  irifra  ;  Gates 
V.  Wbetsione,  8  B.  C.  344;  Anderson  r.  Barle,  9  Id.  460;  Clark  v.  Jenkins, 
8  Rich.  Eq.  818. 

Each  executor  is  entitled  to  receive  any  part  of  the  assets,  and  to  collect 
any  of  the  debts,  and  is  accountable  as  executor  for  all  the  money  be  receives, 
though  he  pay  it  over  to  bis  co-executor.  Btewart  r.  Conner,  9  Ala.  808 ;  U. 
B.  V.  Rose,  cited  above. 

In  Penosylvania,  in  such  a  case,  if  be  have  paid  over  to  his  co-executor 
what  he  received,  he  is  liable  for  it  only  to  creditors,  being  discharged  as  to 
legatees.  Brown's  Appeal,  1  Dall.  811;  HcNair's  Appeal,  4  Rawle,  148. 
Qmira,  Sterrel's  Appeal,  3  P.  &  W.  419. 

But  in  Connecticut  all  the  executors  are  accountable  for  what  any  of  them 
receive.    Knapp  v.  Hanford,  7  Conn.  ISS. 

Even  though  it  be  received  from  one  of  the  co-executors.  Edmunds  v. 
Crenshaw,  dtedabove.  And  It  has  been  so  held  in  New  York.  James  Daly's 
Estate,  1  Tucker,  96. 

An  executor  is  not  liable  in  Kentucky  and  Iowa  for  such  of  the  assets  as 
come  into  the  hands  of  his  co-executor  only.  Uoore  v.  Landy,  8  Bibb.  97; 
Nettman  v.  Schramm,  38  Iowa,  631. 

Nor  Id  Delaware  for  the  separate  acts  of  his  co-executor.  State  v.  Belin, 
S  HarT.'400. 

If  an  executor  allows  his  co-executor  to  retain  the  aaaeta  for  a  long  time, 
without  seeing  to  their  proper  investment,  he  may  be  held  liable.  Hays  v. 
Hays,  8  Tenn.  Ch.  88. 

If  one  executor  having  posseadon  of  choses  in  action  lose  them  from  a 
failure  to  exercise  ordiuary  care,  hlB  co-executor  is  not  absolutely  liable,  be- 
cause he  is  to  be  held  responsible  for  his  own  negligence  rather  than  for  that 
of  another.    Hall  v.  Carter,  8  Oa.  888. 

If  executors  divide  a  fund  in  their  joint  possession,  each  taking  part,  one 
is  responsible  for  any  misappropriatioa  by  the  other.  Duconunun's  Appeal, 
17  Penn.  asa 
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If  the  will  direct  that  one  of  the  ezecutora  h&ve  possesaioii  of  tlie  pni)i- 
erty,  a  co-executor  is  not  liable  for  a  misappropriation,  unless  be  couent  to 
it.    Van  Pelt  t.  Veighte,  14  N.  J.  207. 

Co-adminiatnt^irB  are,  in  law,  but  one  person.  A  receipt  from  one  to  the 
other  is  not  a  legal  voucher,  or  of  an;  le^  etFecL  They  cannot  by  mutod 
receipts  release  each  other  from  reBpcoalbilitj.  Black's  Estate,  1  Tnder, 
145;  BcruggB  v.  Driver's  Ei'rs,  31  Ala.  274. 

The  acts  of  one  co-executor  are  the  acts  of  all.  Their  action  b  joint  uid 
entire.     WUkereonT.Wootten.  aeOa.  B68;  Oilman  v.  Healey,  55  Me.  130. 

If  a  legatee  take  the  note  of  one  of  two  co-executors  as  security  for  the 
payment  of  his  legacy  the  other  executor  is  discharged.    31  Qa.  664- 

An  executor  who  permits  bis  co-executor  to  act  as  receiver,  without 
proper  supervision,  is  liable  for  what  he  does.  Cressman's  Appeal,  2  Fhilt. 
76;  Hess'e  Estate,  Id.  243. 

If  execQtorB  unite  in  selecting  an  agent  they  are  liable  Jointly  for  his  mit- 
conduct.    Brown's  Accounting,  16  Abb.  Pr.  (N.  B.)  467. 

An  executor  may  act  as  clerk  for  his  co-executor  at  a  sale  of  the  testator'i 
goods,  and  even  receive  notes  payable  to  himself  and  co-executor  as  eiec- 
Utors.  without  iocuning  any  liability  as  executor,  provided  he  acted  merdy 
as  agent,  and  never  had  actual  possession  and  control  of  any  of  the  asitia. 
Toung  V.  Wickliffe,  7  Dana,  449. 

A  co-executor  can  no  more  be  made  personally  liable  by  the  new  promiK 
of  another  executor  than  in  any  other  matter  where  tbe  validity  of  the  act 
of  the  individual  executor  in  binding  the  estate  may  be  unquestioned.  Sireve 
V.  Joyce,  38  N.  J.  Law,  44. 

How  far  an  executor  is  liable  for  the  acts  of  his  co-executor  depends  veiy 
much  upon  the  circumstances  of  each  case.  Noland  v.  Calvit,  12  Smed.  & 
H.  273;  Fonte  v.  Horton,  36  Hiss.  850;  Clarke  v.  Blount,  2  Dev.  Eq.  SI. 

If  there  be  a  Joint  administration  of  the  estate,  each  is  surety  for  the 
other,  and  responsible  for  the  proper  execution  of  the  whole  trust  Kincade 
V.  Kincade,  64  N.  C.  387;  De  Haven  v.  WLlUms,  80  Penn.  8t480;  Robert* 
v.  Thomas,  32  Qa.  81 ;  Fonte  v.  Horton,  cited  above ;  Andre  v.  Rachal,  3 
La.  Ann.  574. 

Where  executors  jointly ,eettle  the  final  balance  they  are  jointly  liable  for 
the  balance  so  ascertained.    Laroe  v.  Douglass,  2  Beas.  (N.  J.)  308. 

If  the  bond  bo  joint,  each  is  liable  thereon  as  piincipal.  and  they  are  snre- 
tiee  each  for  the  other,  both  to  creditors  and  legatees.  Newton  v.  Newton. 
53  N.  H.  587 ;  South  v.  Hay,  3  T.  B.  Mon.  88;  Anderson  v.  Miller,  6  J.  J. 
Marsh  508;  Jeffries  v.  Lawson,  89  Miss.  791;  Moore  v.  State,  4»  Indiana, 
558;  Pearson  v.  Darrington,  82  Ala.  327.  Centra,  Turner  v.  Wilkins,  M 
Ala.  178. 

On  such  a  bond  each  is  also  surety  for  the  rest  as  to  tbe  sureties  on  the 
bond,  and  is,  as  to  them  also,  primarily  liable.  Ames  v.  Armstrong,  IM 
Mass.  15;  Pritchard  v.  State,  84  Indiana,  137;  Overton  v.  Owens,  17  Mo. 
45:t ;  Newton  v.  Newton,  cited  above.  Contra,  Collins  t.  Carlisle,  7  Ben. 
(Mu.)  18 ;  Morrow  v.  Peyton,  8  Leigh,  64. 
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PaE8D«PnOK    OF   DISPOSITION   OF    ENTtKE    ESTATE. — DkVISB  OF 
LANDS    IN    CEBTAIN    LOCALITIEa. 

A  devisa  of  kll  "  properties,  real  and  peraoaal,  of  every  deseription,  in  the  citj  of 
C'hica|{o,  conaty  of  Cook,  and  in  OgU  ooaaty,  State  of  niioois ;  tlio  »U  monaj 

*  tod  properties  which  may  hereafter  come  to  me,"  will  paaa  rual  oatate  ODtalda 
the  city  of  Cbica^,  and  in  Cooli  coaoty. 

The  preaomption  ia  that  a  testator  intends  to  dispose  of  Us  whole  estate. 

Appeal  from  the  Appellate  Court  of  the  First  District. 
Van  H.  Higgina,  appelUot  in  person. 
Jaanea  Darlon,  for  appellees. 

Walkeb.  J.  This  was  a  bill  for  a  Bpecific  performance  of 
a  contract  for  the  sale  and  purchase  of  forty-two  acres  of  land 
in  Cook  county.  The  vendor  tendered  a  deed,  and  the  pnr- 
chaser  was  willing  to  receive  it  and  pay  for  the  land  if  he  could 
obtain  a  perfect  title,  bat  denies  that  the  vendor  can  make  such 
a  title. 

There  are  no  disputed  facts  in  the  case,  and  it  all  depends 
on  the  qnestion  whether  James  G.  Dwen  took  title  to  this  land 
by  the  will  of  his  wife,  Ellen  L.  Dwen,  deceased.  The  circuit 
court  held  he  did,  and  the  decree  was  affirmed  on  appeal  to  the 
Appellate  Conrt  for  the  First  District,  and  the  case  is  brought 
by  appeal  to  this  court. 

The  controversy  grows  out  of  the  construction  of  this  clause 
of  the  will :  "  I  give  and  bequeath  to  my  husband,  James  G. 
Dwen,  all  moneys  and  properties,  real  and  personal,  of  every 
description,  in  the  city  of  Chicago,  county  of  Cook,  and  in 
Ogle  county,  State  of  Illinois ;  also,  all  money  and  properties 
which  may  hereafter  come  to  me,  by  reason  of  will  or  other- 
wise, he  to  pay  all  my  just  debts,"  etc. 

On  the  one  side  it  is  claimed,  that  the  true  meaning  of  the 
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luigiuj^  gives  Dveo  only  the  property  id  the  city  of  Chicago 
and  in  Ogle  county,  and  not  in  Cook  county  oateide  of  the 
limits  of  the  city.  On  the  other  hand  it  is  c]4imed,  that  title 
to  all  real  estate  situated  in  the  city,  and  in  Cook  coanty  ont- 
gide  of  the  city,  ae  well  as  any  sitDf^ed  in  Ogle  connty,  paseed 
to  the  devisee,  nnder  the  langoage  of  the  will.  This  is  the 
question  presented  for  determination  by  this  record. 

The  question  may  not  be  altogether  free  from  donbt,  but 
we  are  of  opinion  the  latter  view  is  correct.  The  language 
will  bear  that  construction  equally  well,  if  not  better,  than  the 
other.  Testatrix  held  real  estate  in  the  city,  and  in  Cook 
county  out  of  the  city,  also  in  Ogle  connty,  and  on  considering 
the  clause  the  intention  aeems  to  have  been  to  devise  the 
entire  property  of  testatrix  to  her  husband.  Had  snch  not 
been  the  case,  after  using  the  language  employed  some  reser- 
vation or  exception  would  have  been  made  to  exclude  Buch 
an  ap^rent  intention.  The  first  member  of  the  clause  givea 
"  all  moneys  and  properties,  real  and  personal,  of .  every  de- 
scription." Had  it  stopped  here,  no  doubt  could  have  existed 
that  the  intention  was  to  invest  the  devisee  with  all  of  her 
property,  of  every  description,  wherever  situated.  The  fur- 
ther clause,  "  also  all  money  and  properties  which  may  here- 
after come  to  me,  by  reason  of  will  or  otherwise,"  etc,  seems 
clearly  to  manifest  an  intention  to  devise  all  of  her  property  to 
him.  These  general  descriptions  are  sofficient  to  have  that 
effect,  and  show  such  an  intention. 

Nor  does  the  local  or  special  description  of  the  location  or 
situation  of  the  property  overcome  the  general  description. 
To  apset  or  overcome  this  general  description,  and  to  repel  the 
intention  it  implies,  language  equally  clear  should  have  been 
employed  in  the  local  description.  It  is  presamed  that  a  tee- 
tator,  when  he  makes  and  pnblishes  his  will,  intends  to  dispose 
of  his  whole  estate,  unless  the  presumption  ia  rebutted  by  its 
provisions,  or  evidence  to  the  contrary.  Smith  v.  Smith,  17 
Gratt.  268 ;  Irwin  v.  Zane,  15  W.  Va.  646. 

Applying  that  preaomption  in  this  ease,  if  testatrix  did  not 
intend  to  devise  the  real  estate  eutside  of  the  city,  but  in  Cook 
connty,  to  her  hosbaDd,  she  would  in  all  probability  have  de- 
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vised  it  to  some  one  else.  Tlie  fact  that  she  made  a  will,  Ib  a 
strong  presumption  that  ehe  inteaded  to  and  did  diepoBe  of  the 
whole  of  her  eetate.  This  presnmption  13  strengthened  from 
the  fact  that  langnage  was  employed  that  reasonably  bears  that 
constmction,  and  do  clause  in  the  will  contradicts  it. 

We  are,  after  a  careful  consideration  of  the  qnestion,  of 
opinion  that  the  land  outside  of  the  city  in  Cook  county  passed 
by  the  will  to  James  G.  Dwen,  precisely  as  did  the  city  proper- 
ty and  the  property  in  Ogle  county. 

The  decree  of  the  Appelate  Court  is  therefore  affirmed. 

Decree  affirmed. 


See  Oriocom  t.  Ereiu,  1  Am.  Prob.  R  ISO ;  Horeland  t.  Bndj,  1  Id.  441. 


Patbioe  vm.  Mobbheas. 

[86  North  CaroliDft,  6!.] 
LiFB  ESTATIi  WtPH  POWEB  OF  DIBPOSmON  OF  FEE. — KlTLE  IN 

Shelley's  case, 

A  Uatstor  g>v«  to  his  grandson  Junes,  a  oertain  pUntatioa  "  to  hold  daring  bU 
lifetime,  and  if  it  «liell  so  bappea  that  he  has  any  lawful  heirs,  1  give  It  to 
them  or  any  of  them  that  he  may  thiah  proper ;  and  abonid  it  BO  happen  that 
he  diet  irithont  any  lawful  issne  for  the  land  to  be  eqoalJy  divided  among  all 
my  graBdcbildreD."  At  the  time  of  eiecnting  the  will  testator  bad  a  eon  and 
daoghter  who  had  children  living.  Htld,  that  Jamei  was  than  unglo  but  sub- 
■aqnently  married  and  had  children.  James  took  a  life  estate  only,  and  the 
remainder  in  fee  veeted  in  hie  children  aa  purchaaere. 

CoNTEovEasT  without  action  for  the  construction  of  a  will. 

James  Patrick,  Senior,  died  in  1835,  learing  a  will  dated 
March  28th,  in  that  year,  which  was  probated  at  the  ensuing 
May  term  of  the  county  court. 

The  material  portion  of  his  will  is  set  out  in  the  opinion. 
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At  the  time  of  the  testator's  death,  James  D.  Patrick  was 
AD  infant  abont  fourteen  years  of  age  and  unmarried.  He 
died  about  the  first  of  May,  1879.  About  the  year  1&49  or 
1850,  several  creditors  recovered  judgments  against  him 
amounting  to  Bome  $579,  upon  which  executions  issued  and 
vere  levied  npon  the  land  in  controversy,  and  the  interest 
of  the  said  James  B.  in  the  same  was  sold  by  the  sheriff  and 
boQgfat  by  James  T.  Morehead,  Sen.  (deceased),  and  John  A. 
Gilmer  (deceased),  and  Gilmer  conveyed  his  interest  in  the 
land  to  Morehead,  Sen . 

The  conrt  below  decided  in  favor  of  defendants. 

E.  S.  Martin,  iat  plaintiffs. 

Abhb,  J.  This  case  comes  up  by  appeal  from  a  judgment 
rendered  in*the  conrt  below  on  a  statement  of  facts  agreed 
npon  by  counsel  in  a  controversy  sabmitted  without  action. 
The  statement  contains  the  following  clause  in  the  last  will 
and  testament  of  James  Patrick,  Sen.,  namely :  "  I  give  to  my 
grandson  James  D.  Patrick,  the  plantation  known  as  the  old 
'  Iron  Works,'  containing  about  eight  hundred  acres  of  land,  to 
bold  during  his  lifetime,  and  if  it  shall  so  happen  that  he  has 
any  lawfnl  heirs,  I  give  it  to  them  or  any  of  them  that  he  may 
think  proper ;  and  should  it  so  happen  that  be  dies  withont 
any  lawfnl  issue,  for  the  land  to  be  equally  divided  between  all 
my  male  grandchildren." 

The  plaintiffs  claim  that  James  D.  Patrick,  their  father, 
under  the  third  clause  of  his  grandfather's  will,  took  a  life 
estate  in  the  land,  and  they,  the  remainder  in  fee  simple  after 
his  death ;  and  that  the  sheriff's  deed  to  Morehead  and  Gilmer 
conveyed  only  the  interest  of  James  D.  Patrick,  which  tenni- 
nated  at  his  death  on  the  first  of  May,  1879.  The  defendants, 
on  the  other  hand,  resist  this  construction  of  the  will,  and  claim 
that  James  D.  Patrick,  by  the  devise  to  him,  acquired  an  abso- 
lute estate  in  the  land,  and  that  they,  as  heirs  of  James  T.  More- 
head,  deceased,  have  the  fee  simple  title.  And  we  are  now- 
called  upon  to  determine  the  true  construction  of  the  above 
recited  clause  in  the  will  of  James  Patrick,  Sen.,  and  to  decide 
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whether  Jamee  D.  Patrick  took  thereby  aa  estate  in  fee  simple 
or  only  an  estate  for  life  with  remainder  to  his  children  or  de- 
Bcendantfi. 

It  is  the  well  settled  mle  in  the  judicial  conetruction  of 
willa,  that  the  intention  of  the  testator  shall  prevail  unless 
it  contravenes  some  estaWished  principle  of  law.  It  is  there- 
fore our  duty  to  aactrtain  what  the  intention  of  the  testator 
was,  and  to  effectnate  that  intention  if  warranted  by  law  in  so 
doing. 

There  perhaps  is  no  branch  of  the  law  that  has  given  rise 
to  more  conflicting  decisions,  or  a  greater  display  of  legal  learn- 
ing, than  the  application  of  the  rule  in  SheUey^a  case  to  the 
construction  of  deeds  and  wills.  Bat  fortunately,  in  this  case, 
we  are  not  compelled  to  grope  our  way  through  the  mist 
with  which  the  subject  has  been  enveloped  by  the  mauy  clash- 
ing decisions,  to  reach  what  we  conceive  to  be  th^  correct  inter- 
pretation of  the  will  under  consideration.  A  few  decisions  of 
our  own  court  with  some  others  lead,  we  think,  to  a  satisfactory 
solution  of  the  question. 

It  has  been  settled  upon  onquestionable  authority,  that  if 
an  estate  be  given  by  will  to  a  person  generally  with  a  power 
of  disposition  or  appointment,  it  carries  the  fee ;  but  if  it  be 
given  to  one  for  life  only  and  there  is  annexed  to  it  such  a 
power,  it  does  not  enlarge  his  estate,  but  gives  him  only  an 
estate  for  life. 

In  the  case  of  Jackson  v.  Jlobbina,  16  Johnson's  Rep.  537, 
the  court  say  :  "  We  may  lay  it  down  as  an  incontrovertible 
rale  that  where  an  estate  is  given  to  a  person  generally  or  in- 
definitely vrith  a  power  of  disposition,  it  carries  a  fee,  and  the 
only  exception  to  the  rule  is  where  the  testator  gives  to  the 
first  taker  an  estate  for  life  only,  by  certain  and  express  words, 
and  anneses  to  it  a  power  of  disposition.  In  that  particular 
and  special  case,  the  devisee  for  life  will  not  take  an  estate  in 
fee,  notwithstanding  the  distinct  and  naked  gift  of  a  power  of 
disposition  of  the  reversion." 

In  this  State,  in  the  case  of  Alexander  v.  Cunninffkam,  5 
Ired.  430,  which  was  a  petition  for  dower,  depending  upon  the 
construction  of  a  will  which  read,  "I  will  to  my  son,  M.  W. 
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Alexander,  all  nay  estate,  real  and  pcrBonal,  for  his  nee  and 
benefit,  and  then  to  be  divided  off  and  distribated  among  hie 
children,  as  he  may  think  proper,  that  ia  to  say,  my  land  to  be 
used  by  him  and  the  proiits  thereof  to  be  to  him,  but  the  land 
to  be  by  hini  divided  and  distributed  as  he  may  think  proper,'' 
Chief  Justice  HufRn  in  delivering  the  opinion  of  the  conit, 
said  :  "  We  are  of  the  opinion  that  the  son  took  bat  an  estate  for 
life,  with  the  power  of  dividing  the  land  and  the  other  proper- 
ty within  his  lifetime  or  at  his  death  among  hie  children  bb 
purchasers  from  the  testator ;  and  that  until  such  an  appoint- 
ment, the  remainder  in  fee  either  vested  in  the  children,  or  de- 
scended to  the  heirs  of  the  testator.  It  is  very  clear  that  where 
there  ia  an  express  estate  for  life  to  one,  and  a  power  to  him  to 
appoint  the  estate  among  certain  persons,  thefirat  taker  gets  but 
an  e«tatefor  life."  Same  principle  in  Sugden  on  Powers,  15 
Law  Lib.  66  ;  Bass  v.  Bass,  78  N.  C.  374. 

It  is  true  the  word  employed  in  the  will,  in  Alexander  v. 
Cunningham,  was  "  children,"  bnt  that  does  not  affect  the  ap- 
prtsiteness  of  the  authority,  for  it  is  evident  the  testator  in  this 
will  did  not  use  the  words  "Jawful  heirs"  in  their  technical 
sense,  but  as  synonymous  with  issue  or  children.  The  father, 
the  brothers  and  sisters,  and  aunt  of  James  D.  Patrick  were 
all  alive  at  the  date  of  the  will.  Several  uf  them  were  the  objects 
of  the  testator's  bounty.  He  knew  if  James  D.  died  imme- 
diately after  the  publication  of  his  will  that  his  brothers  and 
sisters  would  be  his  heirs,  aud  the  very  male  grandchildren,  to 
whom  the  estate  was  devised  in  the  event  of  James  D.  Pat- 
rick's dying  without  issue,  would  have  been  his  heirs,  if  all 
others  standing  in  nearer  degree  had  died  before  him.  If  he 
meant  heirs  general,  why  say  "  if  it  should  so  happen  that  he 
has  any  lawful  heirs,"  &e.,  knowing  at  the  time  that  the  peraons 
were  then  living  who  must  be  his  lawful  heirs,  in  the  event  of 
his  dying,  and  that  he  must  continue  to  have  such  heirs,  so  long 
as  those  to  whom  the  land  was  limited  in  remainder  continued 
to  live.  The  words  "  if  it  shall  so  happen,"  Ac,  refer  to  the 
future,  not  to  the  class  of  heirs  the  devisee  then  had,  but  to  a 
class  yet  to  come  into  existence,  and  who  conld  only  be  com- 
posed of  his  lineal  descendants.     If  this  be  so,  and  we  think  it 
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is  too  plain  to  admit  of  controversy,  then  the  will  shonld  be 
conBtraed,  as  reading,  I  give  onto  uij  grandBon,  James  I).  Pat- 
rick, the  plantstioQ,  &c.,  to  hold  during  hie  lifetime,  and  if  it 
ehoold  BO  happen  that  he  has  any  heirs  of  hiB  hodj,  I  give  it  to 
them,  or  any  of  them  that  he  may  think  proper,  &c.  And  if 
the  devise  had  stopped  with  the  words  "  1  give  it  to  them,"  it 
would  hare  been  a  case  clearly  falling  within  the  rale  in  Shel- 
ley't  case,  and  by  operation  of  the  act  of  1784,  the  defendants 
would  have  a  title  in  fee  simple.  But  the  superadded  words 
"  or  any  of  them  that  he  may  think  proper,"  have  an  important 
bearing  apon  the  qnestion  of  interpretation,  and  we  think  pre- 
vent the  application  of  the  rule. 

In  Alien  v.  P<U8, 4  Dev.  &  Bat.  77,  Judge  Gaston  used  the 
following  language:  "Before  the  ^plication  of  the  rule  in 
SKelley'a  case,  it  ia  always  proper  first  to  ascertain  whether,  on 
the  tme  interpretation  of  the  words  of  the  gift,  there  is  a  limi- 
tation of  the  inheritance  in  remainder  to  the  heirs,  or  to  the 
heira  of  the  body,  of  one  to  whom  a  precedent  estate  is  given — 
Buch  a  limitation  does  exist  when  the  limitation  is  to  them  in 
the  quality  of  heirs — embracing  the  same  nnmber — in  snccea- 
sion  of  objectB  and  conferring  the  same  extent  of  interest,  as 
wonld  be  embraced  and  conferred  when  the  inheritance  has 
been  limited  to  the  ancestor."  He  proceeds  to  say  that  when 
these  reqnisites  are  embraced  in  the  terms  of  a  devise,  the  rule 
in  6'^Z^'a  case  applies.  But  he  adda:  "On  the  other  hand, 
as  the  law  will  not  entrap  men  by  words  incautiously  used,  if 
ill  the  limitation  of  a  remainder  by  any  instrument  of  convey- 
ance, the  phrase  heirs  or  heirs  of  the  body  be  expressed,  but  it 
is  uneqnivocally  seen  that  the  limitation  is  not  made  to  them 
■in  that  character,  bnt  simply  as  a  number  or  class  of  individ- 
uals thns  attempted  to  be  described,  then  the  whole  force  of 
the  phrase  is  restricted  to  this  desigiation  or  description — it 
ehall  have  the  same  operation  as  the  words  would  have,  of 
which  it  is  the  representative ;  there  is  not  in  fact  a  limitation 
to  heirs,  and  of  course  there  is  no  room  for  the  application  of 
the  rule." 

And  in  the  more  recent  case  of  Ward  v,  Janes,  5  Ired. 
Eq.  400,  Chief  Justice  Pearson  says:  "The  rule  in  SheUey's 
case  only  apphes  where  the  same  persons  will  take  -the  same 
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estate,  whether  they  take  by  descent  or  parchase;  in  wLMi 
case  they  are  made  to  take  by  descent,  it  being  more  favor- 
able to  dower,  to  the  feodal  iocidente  of  seigDories,  and  to 
tlie  rights  of  creditore,  that  the  first  taker  should  have  u 
estate  of  inheritance ;  but  where  the  persons  taking  by  pur- 
chase would  be  different  or  have  different  estates,  then  they 
wonid  take  by  descent  from  the  first  taker,  the  role  does  not 
apply,  and  the  first  taker  is  confined  to  an  estate  for  life,  and 
the  heirs,  heirs  of  the  body,  or  issne  in  wills,  take  as  purchaseni " 

In  our  case  it  was  by  no  means  certain,  when  the  will  was 
made,  whether  one  or  more  or  all  of  the  issne  which  Jas.  D. 
Patrick  might  happen  to  have,  wonld  take  the  estate.  It  wu 
in  his  power,  if  he  would  have,  as  he  did,  more  than  one  child, 
to  give  the  land  to  one  of  them ;  and  that  one  wonld  not  have 
taken  the  same  estate  which  he  wonld  have  taken  if  the  lanil 
had  come  to  him  by  descent,  for  in  the  latter  case  he  wonld 
have  taken  as  tenant  in  common  with  his  brothers  and  sisters, 
but  as  appointee  the  whole  estate  would  have  vested  in  him ; 
and  we  do  not  conceive  that  it  can  make  any  difference  that  the 
power  has  not,  in  fact,  been  exercised.  It  is  the  existence  of 
the  power  that  affected  the  quality  of  the  estate.  It  coald  not 
be  foreseen  whether  it  wonld  be  exercised  or  not,  bnt  it  was 
enongh  to  prevent  the  application  of  the  mle,  that  the  limita- 
tion to  the  heirs  of  the  devisee  was  coupled  with  a  power,  the 
exercise  of  which  would  prevent  them  from  taking  the  same 
estate  they  would  have  taken  if  the  land  had  come  to  them  by 
descent  from  him. 

Upon  the  authorities  above  cited,  and  the  deductions  ^e 
have  drawn  from  them,  we  are  of  the  opinion  that  the 
judgment  rendered  in  the  conrt  below  was  erroneous  and  that 
the  plaintiffs  arc  entitled  to  the  land  described  in  the  pleadings 
in  fee  simple.  The  judgment  of  the  Superior  Court  of  Rock- 
ingham is  therefore  reversed  and  judgment  must  be  rendered 
n  this  conrt  in  behalf  of  the  plaintiffs^ 

Error.     Reversed. 


1  Bhelley'a  case,  StillweU  v.  Enapper,  1  Am. 
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Mansbes  tfs.  Philadelphia.  Libbabt  Company. 

[98  Petia.  St.  les.] 

ChABITABLE  USB. — CoNDmOU  IN  BBQDBST  FOB  LIBBABT  TO  EZ- 
,OI.DDE  OKBTAm  BOOKS  AND  FUBLIBH  OTHERS  CLAmEI)  TO  BE 
ATBBISTIOAL. 

A  direction  that  tbe  tntatees  of  ■  pafallc  library  shall  not  azclnda  anj  book  be- 

cuiM  of  ItB  differing  from  tbs  oonventional  Dotiona  on  the  aubjecta  of  theoloi^, 

morala,  medidne,  etc,  does  not  avoid  the  trnst ;  it  U  a  ne^tive  recommenda- 

tioa  oiilj. 
A  direeUon  to  pnbliah  certt^  vorka  which  are  averred  to  be  athoiatio,  coupled 

with  a  gift  to  found  and  endow  a  library,  does  not  avoid  the  gift;  U  is  not  a 

condition  precedent,  and  if  illf^,  it  will  be  diaregarded. 
Where  a  charity  ia  a  reeiduary  deviaee  of  land,  a  pnrchaae  by  the  testator,  within 

thirty  days  of  the  testator's  deeeaae,  thoogh  expreesly  In  tnigt  for  that  charity, 

paaaes  to  the  charity  as  reaidnary  devisee. 

Appeal  from  the  Conrt  of  Common  Pleaa  of  Philadelphia 
connty. 

Bill  in  equity  to  contest  the  validity  of  trueta  and  deviees 
in  the  will  and  codicils  of  Dr.  James  Rnsh,  deceased. 

By  his  will,  dated  in  1866,  Dr.  Rush  devised  the  whole  of 
hie  estate,  after  payment  of  debts,  annmties  and  legacies,  to  H. 
J.  Williams,  in  trnst,  to  select  and  purchase  a  lot  and  erect 
thereon  a  bailding,  according  to  directions  to  be  given  by  tbe 
testator;  and  npon  its  completion,  to  convey  the  same  to  tbe 
Library  Company  of  Philadelphia,  for  the  uses  of  their  library. 
Proviso,  that  before  conveyance,  the  library  company  should 
bind  themselves  to  certain  conditions  not  important  to  be  here 
stated.  And  also,  in  trnst,  to  assign  the  residue  of  the  assets 
to  the  company,  npon  certain  trusts  as  to  administration,  tbe 
surplus  income  to  be  applied  to  the  increase  and  extension  of 
the  library. 

By  the  first  codicil  of  1866,  he  directed  that  certain  rules 
for  administration  should  be  inserted  in  the  act  of  assembly, 
which  would  be  required  to  carry  out  the  provisions  of  the 
will.  He  then  added  a  clanse,  which  is  set  out  in  the  judg- 
ment of  the  conrt,  on  which  the  charge  of  immorality  tnms. 
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And  also  a  clause,  directing  the  deviBee,  on  the  refusal  of  the 
library  company  to  accept,  or  their  failure  to  comply  with,  the 
preliminary  stipulations,  to  found  and  endow  a  library,  with 
the  estate  devised  to  him ;  and  added  that  the  annuities,  u 
they  fall  in,  will  be  amply  stifficient  for  the  legitimate  porpoaeB 
of  a  library. 

He  remarked,  that  he  was  compelled  to  make  his  will  by 
separate  instruments,  lest  by  bis  declaration  a  month  after  ■ 
formal  and  harmonions  testamentary  disposition,  it  sboald  be 
avoided. 

By  a  codicil  of  1867,  he  directed  that  the  whole  of  hU 
residuary  estate  should  be  expended  on  the  purchase  of  the  lot 
and  erection  of  the  building,  leaving  the  library  company  only 
a  sufficient  income  to  defray  ordinary  and  strictly  appropriate 
expenses.  He  then  directed  that  every  ten  years  or  oftener, 
editions  of  his  works  should  be  published  exactly  as  he  left 
them.  And  then  declared  the  library  company  a  trostee  for 
the  objects  and  purposes  of  his  will;  and  gave  certain  visito- 
rial  powers  to  a  commercial  institution  in  this  city  and  to  all 
citizens. 

All  these  documents  wore  admitted  to  probate  in  May,  1869. 
The  bill  was  filed  in  March,  1878. 

The  defendants  demurred,  and  the  court  below  sastained 
the  demurrer. 

F.  Carroll  Brewster  and  Wm.  A.  Porter,  for  appeUants. 

W.  H.  Bawle  and  R.  (J.  McMurta^,  for  the  library  com- 
pany. 

Pazsok,  J.  This  was  a  bill  in  equity  filed  in  the  court 
below  by  Robert  Manners,  of  Loudon,  one  of  the  heirs-at-lsw 
of  Dr.  James  Knsh,  deceased,  against  Henry  J.  Williams  and 
Tlie  Library  Company  of  Pliiladelphia.  Subsequently  Eliza- 
beth Murray  Kush,  a  daughter  of  James  Murray  Rash,  de- 
ceased, and  a  grand-niece  of  the  said  Jamee  Rush,  upon  appli- 
cation to  the  court  below,  was  allowed  to  become  a  party 
plaintiff.     The  defendant  Williams  was  the  executor  of  the  last 
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trill  and  testameDt  of  Dr.  Kush,  and  the  defendant  corporation 
was  the  residuary  legatee  under  hiB  will,  and  the  recipient  of 
nearly  the  whole  of  his  large  estate.  The  object  of  the  bill, 
briefly  stated,  was  to  recover  from  the  defendants  the  reaidnary 
estate,  and  the  conrt  below  was  asked  to  declare  that  the  pro- 
visions of  the  testator's  will  in  regard  to  the  Philadelphia  Li- 
brary were  impracticable  and  impossible  of  execution,  or  if  ca- 
pable of  execntion,  that  they  were  contrary  to  pnblic  policy 
and  sound  morals,  and  that  the  defendant  Williams  be  declared 
a  tmstee  for  plaintitT.  The  defendants  flled  separate  demurrers, 
Qpon  which  iesne  was  joined.  The  demurrers  were  sustained, 
and  the  bill  dismissed,  with  costs.  It  is  the  appeal  from  this 
decree  we  are  now  called  npon  to  consider. 

We  need  not  dwell  at  length  iipoii  that  part  of  the  bill 
which  charges  that  the  provisions  of  the  will  are  impossible  of 
execntion.  The  argument  npon  this  branch  of  the  ease  rests 
npoD  the  fact  that  the  testator,  in  and  by  the  last  codicil  to  his 
will,  directed  that  the  "  whole  remainder"  of  his  estate  should 
be  expended  "  in  the  purchase  of  a  lot  and  the  erection  of  the 
library  building,  construction  of  book-casee,  &c.,  leaving  the 
said  company  only  an  income  sufficient  to  defray  the  ordinary 
and  strictly  appropriate  expenses  of  such  an  iustitntion."  It 
was  ni^ed  that  here  was  a  direction  for  the  construction  of  a 
magnificent  shell  Vithont  any  provision  to  purchase  books; 
that  to  erect  a  building  of  the  character  indicated,  and  line  its 
walls  with  shelves  upon  which  no  books  could  ever  be  placed, 
would  not  be  creating  a  library,  bat,  on  the  contrary,  would 
defeat  the  very  object  the  testator  had  in  his  mind,  and  would 
serve  no  nsefal  purpose  which  a  conrt  of  equity  would  be  un- 
der a  duty  to  enforce  ae  against  the  heir-at-law.  It  is  sufficient 
to  say,  by  way  of  answer  to  this,  that  the  allegation  of  want  of 
funds  to  sustain  the  library  is  unfonnded.  The  codicil  relied 
on  by  the  plaintifls  provides  that  the  annuities,  amounting  to 
$10,400,  shall  be  applied  to  the  support  of  the  library  as  they 
shall  respectively  fall  in.  In  addition,  this  was  the  gift  of  a 
building  to  a  library  company  already  organized,  which  had 
been  in  existence  for  many  years,  and,  as  we  learn  from  the 
will  of  Dr.  Bnsh,  with  funds  and  income  of  its  own.     The 
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chief  object  of  the  testator  was  to  enlat^  the  scope  of  a  char- 
it;  already  in  esietenee,  not  to  foand  a  new  one.  it  cannot  be 
seriously  conteuded  that  the  devise  of  a  building  to  a  librarr 
company  for  the  safe  keeping  and  convenient  nse  of  its  books 
is  void  or  incapable  of  execotion,  because  unaccompanied  with 
the  beqnest  of  a  fund  to  purchase  books,  pay  the  taxes,  or  pro- 
vide for  any  of  the  other  expenses  of  sach  inBtitutione. 

Tlie  entire  weight  of  the  able  argninents  on  behalf  of  the 
plaintiffs  was  brought  to  bear  npon  tbe  single  point,  that  to 
carry  out  the  provisions  of  the  will  of  Dr.  Kueh  would  be  con- 
trary to  every  principle  of  good  morals  and  religion,  and  against 
the  policy  of  the  law ;  the  amended  biU  expressly  charging 
"  that  the  works  directed  by  the  said  Dr.  James  Knsb  to  be 
published  every  ten  years,  and  earlier  and  oftener  if  called  for, 
in  the  paper  writing  dated  April  18th,  1867  (last  codicil),  con- 
tain infidel  and  atheistical  sentiments,  teachings  and  argnmente, 
and  that  said  works  deny  the  truths  of  the  Christian  religion, 
and  of  revelation,  and  the  existence  of  a  God ;  and  the  plaintiff 
charges  that  the  eff'ect  of  carrying  ont  and  executing  said  trust 
would  be  the  propagation  of  infidel  and  atheistical  doctrines, 
and  would  be  contrary  to  good  morals  and  to  law."  The 
amendment  containing  the  foregoing  grave  averments  was  filed 
in  the  court  below  after  the  case  had  been  argued  and  the  day 
before  it  was  decided.  The  defendants  contend  that  it  wa« 
filed  irregularly,  and  ought  not  to  be  considered  here,  Tet  it 
comes  np  regularly,  no  motion  has  been  made  here  or  in  the 
court  below  to  purge  the  record,  and  for  the  purposes  of  this 
case  we  shall  consider  it  as  before  us,  without,  however,  decid- 
ing any  question  of  its  regularity.  The  only  other  matter  re- 
lied on  by  tbe  plaintiffs  to  sustain  their  position  is  the  fifth 
section  of  the  first  codicil  of  the  testator's  will,  which  is  as 
follows : 

"  I  do  not  wish  that  any  work  should  be  excluded  from  the 
library  on  account  of  its  difference  from  the  ordinary  or  con- 
ventional opinions  on  the  subjects  of  science,  government,  the- 
ology, morals  or  medisine,  provided  it  contains  neither  ribaldry 
nor  indecency." 

Following  immediately  after,  in  the  same  section  of  the 


DiqilizedbyGoOt^IC 


MANNERS  y.  PHILADELPHIA  UBRABT  COMPANY.         271 

same  codicil,  the  teetator  adds,  evidentlj  in  explanation  and 
vindication  of  the  above,  the  following : — 

"  Temperate,  sincere  and  intelligent  inquiry  and  discuesion 
are  only  to  be  dreaded  bj  the  advoeateB  of  error.  The  truth 
need  not  fear  them,  nor  do  I  wish  the  Ridgway  Branch  of  the 
Philadelphia  Library  to  be  encnmbered  with  the  ephemeral 
biographieB,  noyels  and  works  of  fiction  or  amasement,  news- 
papers or  periodicals,  which  form  so  large  a  part  of  the  current 
literatnre  of  the  day.  The  great  object  of  a  public  library  is 
to  bring  within  the  reach  of  the  reader  and  student  works 
which  private  collections  do  not  and  cannot  contain,  and  which 
in  no  other  way  conld  be  acceasible  to  the  public.  Its  excel- 
lence will  depend,  not  upon  the  number  of  its  volumes,  but 
upon  their  intrinsic  value;  and  I  wish  this  principle  to  be  car- 
ried out  by  the  managers,  who,  1  hope,  will  never  be  influenced 
by  the  too  common  ambition  for  mere  numerical  superiority." 

The  plaintiffs  contend  that  the  will  aud  codicils  of  Dr.  Knsh 
contain  a  foundation  for  atheism  and  infidelity ;  that  the  law, 
while  tolerating  the  freest  discussion,  will  never  lend  its  hand 
for  the  protection  and  support  of  immorality;  that  in  a  land 
where  religion  and  sound  morals  are  recognized  as  the  founda- 
tion stones  of  government,  no  trust  can  exist  for  the  protection 
of  that,  which  destroys  the  State. 

No  fault  is  found  with  this  statement  of  the  law.  It  may 
be  regarded  as  settled  in  Pennsylvania,  that  a  court  of  equity 
will  not  enforce  a  trust  where  its  object  is  the  propagation  of 
atheism,  infidelity,  immorality  or  hostility  to  the  existing  form 
of  government.  A  man  may  do  mauy  things  while  living 
which  the  law  will  not  do  for  him  after  he  is  dead.  He  may 
deny  the  existence  of  a  God,  and  employ  his  fortune  in  the 
dissemination  of  infidel  views,  but  should  he  leave  his  fortune 
in  trust  for  such  purposes,  the  law  will  strike  down  the  trust 
as  ooTitra  honos  tnorea.  We  need  not  elaborate  this  question 
nor  extend  the  illustrations.  The  whole  subject  is  thoroughly 
discussed  in  a  number  of  casis  which  fully  sustain  the  princi- 
ple above  stated.  (See  Updegraph  v.  The  Co'imonweaUh,  11 
S.  &  E.  894 ;  Vidal  v.  Girard's  Beecutors,  2  Howard,  127 ; 
Zemoeias  v.  Jatnes,  13  P.  F.  Smith,  465.)    In  the  case  last  cited. 
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the  testator  devised  all  hie  property  to  his  grand-niecee  for 
their  lives  and  the  life  of  the  survivors,  remainder  to  "The 
laAdel  Society  in  Philadelphia,  hereafter  to  \>e  incorporated 
for  the  purpose  of  bnilding  a  hall  for  the  free  diacnaaion  of 
religion,  politics,"  &c.  This  coart  said,  referring  to  the  trust 
for  the  infidel  society :  "  It  is  plain  that  no  conrt  would  ever 
undertake  to  administer  snch  a  charity." 

This  brings  us  to  the  eicaminatioQ  of  the  groiudB  npon 
which  it  is  alleged  that  the  trusts  of  Dr.  Rash's  will  are  not  fit 
to  be  enforced  in  a  state  where  good  order  and  sound  morals 
prevail,  and  where  Christianity  is  the  popular  and  recognized 
religion. 

Much  stress  is  laid  upon  the  expression  by  the  testator  in 
the  first  codicil,  of  the  wish  that  no  work  should  be  excluded 
from  the  library  on  account  of  its  difference  from  the  ordinary 
or  conventional  opinions  on  the  subject  of  science,  government, 
theology,  morals  or  tnedicino.  This  langnage  is  coDstroed  by 
the  plaintiffs  as  a  direction  or  command  that  every  work  thali 
be  included,  however  mnch  it  may  be  at  variance  in  its  teach- 
ings or  doctrines  from  the  ordinary  or  coDventioual  opinions 
on  the  subject  referred  to,  provided  it  contains  neither  ribaldry 
nor  indecency.  That  is  to  say,  all  works  advocating  atheiam^ 
infidelity  and  immorality  genei^ly  shall  be  inclnded ;  and  that 
no  discretion  is  left  to  the  executor  under  the  will  to  exclude 
such  books.  While  the  words  '^  I  wish "  in  a  will  are  soine 
times  construed  as  a  command  and  not  as  merely  precatory,  we 
do  not  so  regard  them  here.  The  testator  evidently  intended 
to  express  a  preference  merely,  and  however  binding  the  exec- 
utor might  regard  it  in  fi-ro  consoientia,  it  would  not  be  held 
to  be  binding  opon  him  legally. 

We  must  examine  this  clause  of  the  will  from  the  testator's 
standpoint,  so  far  as  that  is  possible,  in  order  to  ascertain  his 
meaning  in  the  paragraph  in  qaestion.  He  was  an  edacated 
man,  of  scholarly  habits,  and  of  no  mean  scientific  attainments. 
The  ample  fortune  which  he  enjoyed  gave  him  the  opportani- 
ties  of  indulging  his  tastes  fully.  He  says  in  his  will :  "  My 
property  has  enabled  me  to  devote,  happily  and  nndistwbed, 
the  latter  part  of  my  life  to  pursuits  of  scientific  inquiry,  which 


Diqilized  by  Google 


MANTTERS  t.   PHILADELPHIA  LIBRAKY  COMPAMY.         278 

I  have  deemed  to  be  more  beneficial  than  tlie  mere  common 
enjoyment  of  an  ample  fortune."  In  hie  researcheB  in  the 
paths  of  Bcience,  even  in  the  line  of  his  own  profession,  it  is 
not  nnlikely  he  fnlly  realized  that  the  conventional  opinions  of 
yesterday  may  not  be  those  of  to-day,  and  are  not  likely  to  be 
those  of  to-morrow.  He  posaihly  remembered  that  when  he 
commenced  the  practice  of  medicine,  a  patient  burning  with 
fever  was  not  allowed  a  breath  of  fresh  air  or  a  drink  of  cold 
water ;  that  bleeding  was  resorted  to  in  almost  every  disease ; 
that  the  introduction  of  antesthetice  was  by  some  regarded  as 
impions  and  nnscriptDral,  and  an  attempt  on  the  part  of  fe- 
males to  defy  the  primeval  course ;  that  before  Ids  day,  Har- 
vey's theory  of  the  circnlation  of  the  blood  was  treated  with 
derision  and  cost  that  eminent  physician  a  large  portion  of  his 
practice,  and  that  Jenner's  discovery  of  vaccination  was  de- 
□oonced  by  his  own  profession  as  empirical,  and  by  the  clergy 
as  wicked.  And  outside  of  his  own  profession,  in  science,  gov- 
ernment, theology  and  morals,  he  would  have  seen  substantially 
the  same  thing ;  one  discovery  treading  quickly  upon  the  heels 
of  another ;  one  conventional  opinion  after  another  giving  way 
before  the  spread  of  learning  and  the  advance  of  science. 
From  his  own  experience  in  his  variooB  researches  the  testator 
probably  realized  the  importance  and  value  to  educated  men  of 
a  public  library  which  should  place  within  their  reach  such 
books  as  are  not  readily  accessible.  With  a  desire  to  promote 
temperate,  sincere  and  intelligent  inquiry  and  discussion,  he 
imposes  no  restriction  upon  the  character  of  the  books  except 
that  they  shall  not  contain  either  ribaldry  or  indecency  He 
would  make  his  library  a  place  where  the  student,  whether  of 
science,  government  or  theology,  could  find  the  information 
for  which  he  longed.  His  recommendation  in  regard  to  books 
was  negative  merely.  Beyond  his  own  writings,  which  will  be 
noticed  hereafter,  he  directed  no  book  to  be  placed  upon  the 
shelves.  This  ia  as  trae  in  regard  to  theology  as  to  any  of  the 
other  subjects  mentioned.  It  can  hardly  be  said  that  the  inter- 
ests of  Christianity  and  sound  morality  require  that  the  stu- 
dent of  theology  shall  be  debarred  access  to  all  books  that  may 
be  regarded  as  objectionable  from  an  orthodox  standpoint.  He 
TOL,  11.-18 
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u  beet  aimed  to  defend  ChriBtiftuity  who  is  familiar  with  srgn- 
mentB  againBt  it.  To  enforce  snch  a  rule  would  exclnde  from 
this  library  a  vast  amonnt  of  the  choice  literature  of  the  past; 
the  works  of  an&ors  who  merely  wrote  according  to  the  light 
of  their  day  and  generation.  We  may  now  safely  enjoy  all  tbtt 
is  good  of  their  writings.  The  world  has  outgrown  their  erroB. 
The  amendment  to  the  bill  presents  a  different  qnestioD. 
It  is  there  distinctly  charged  that  the  works  of  Dr.  Bush, 
which  by  bis  will  he  directs  to  be  pnbhshed  every  ten  years, 
contain  atheistical  and  infidel  sentiments,  and  deny  the  tntlu 
of  the  Christian  religion,  of  revelation,  and  the  existence  af  a 
Qod.  As  this  averment  comes  np  npon  the  record,  and  standi 
anchallenged,  we  most  assume  it  to  be  trae.  The  works  of 
Dr.  Bosb  are  not  before  ns,  and  we  state  merely  the  legil 
effect  of  the  pleadings.  We  have  already  seen  that  no  trnst 
can  be  sustained  in  Pennsylvania  for  the  propagation  of  eatii 
sentiments.  Hence,  if  the  primary  object  of  the  tmsts  of  the 
will  is  to  disseminate  infidel  views,  or  to  attack  the  popnlir 
religion  of  the  country,  it  would  be  the  duty  of  a  court  of 
equity  to  declare  such  tmsts  to  be  against  pablic  policy  and 
therefore  void.  Bnt  the  devise  in  his  will  is  to  a  pnblic  libmy; 
to  extend  the  usefulness  of  one  already  in  existence  if  his  de- 
vise is  accepted,  or  to  found  a  new  one  if  his  mnnificent  ^t  a 
declined.  This  is  an  object  which  the  law  favors,  and  a  tnut 
which  equity  will  administer.  It  was  recently  held  by  thia 
conrt  that  the  Philadelphia  Library  was  a  public  charity,  and 
its  property,  the  very  building  in  question,  free  from  taxation 
for  that  reason.  {Donohugh  v.  Library  Company,  6  Noiris, 
306.)  The  devise  to  the  library  being  for  a  lawful  purpose, 
and  having  vested,  and  the  primary  intent  of  the  testator  being 
to  assist  what  this  court  has  declared  to  be  a  "  purely  pnblie 
charity,"  is  the  intent  of  the  testator  to  be  defeated,  and  tbe 
trust  set  aside  because  one  of  the  directions  or  conditions  uf 
the  bequest  as  to  a  secondary  intent  may  happen  to  be  ill^^i 
The  answer  to  this  question  is  not  difficult.  It  is  at  least 
doubtful  since  the  passage  of  the  act  of  26th  of  April,  1&!>5 
(Famph.  L.  331),  whether  the  heir-at-law  has  any  standing  in 
court  upon  a  bill  to  set  aside  the  trusts  of  a  will.    Conceding, 
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however,  that  said  act  does  not  apply  to  this  case,  the  authon- 
ties  are  clear  that  the  law  will  strike  down  the  unlawful  direc- 
tion and  leave  the  primary  intent  nntoached.  To  this  extent 
the  doctrine  of  cy  prea  is  part  of  the  law  of  Pennsylvania.  We 
need  not  load  this  opinion  with  an  extended  citation  of  authori- 
ses. The  subject  is  fully  discussed  and  the  authorities  col- 
lected in.  the  recent  case  of  City  of  Philadelphia  v,  (HrariF^ 
Beirs,  9  Wright,  9.  The  principle  is  there  stated  that  "  it  is  a 
rule  of  law  and  equity  that  where  a  vested  estate  is  distinctly 
given,  and  there  are  annexed  to  it  conditions,  limitations,  pow- 
ers, trusts  (including  tmsts  for  accumulation)  or  other  re- 
straints relative  to  its  use,  mauiigement  or  disposal,  that  are 
not  allowed  by  law.  It  is  these  restraints,  and  the  estates  lim- 
ited on  them  that  are  void,  and  not  the  principal  or  vested 
estate."  The  clause  in  Dr.  R^ish's  will  regarding  the  character 
of  the  works  to  be  placed  in  the  library,  and  the  provision  in 
the  codicil  for  the  publication  of  his  own  works  are  not  condi- 
tions precedent  to  the  vesting  of  the  estate.  If  they  are  un- 
lawful they  will  be  disregarded.  If  the  fact  be  that  the  testa- 
tor's works  are  of  the  character  alleged  in  the  bill  it  is  not 
likely  the  defendants  will  ever  publish  them.  N"o  court  would 
compel  them  to  do  so. 

The  averment  in  the  sixth  paragraph  in  the  bill,  that  the 
library  company  have  not  finally  accepted  the  devises  con- 
tained in  the  will  and  codicils,  and  have  declined  to  accept  the 
same  upon  the  trusts  and  cooditious  therein  contained,  does 
not  help  the  plaintiffs.  The  bill  does  not  allege,  that  the  time 
has  yet  arrived  for  the  defendant  company  to  elect  or  refuse 
the  trusts  referred  to ;  while  it  is  expressly  provided  in  the 
will,  that  in  case  of  such  refusal,  the  estate  shall  be  held  by  the 
executor  in  trust  "  to  found  and  endow  a  public  library,  en- 
tirely distinct  from  and  independent  of  the  Philadelphia  Li- 
brary, to  be  named  and  called  the  Ridgway  Library,  under  the 
rules,  regulations,  conditions  and  stipulations  in  my  said  last 
will,  and  the  codicils  thereto  expressed  and  contained," 

The  twelfth  paragraph  of  the  bill  avers,  "  That  within  one 
calendar  month  prior  to  his  decease,  the  said  Dr.  Jamea  Rush 
parchaaed  a  lot  of  ground  situate  on  the  southeast  corner  of 
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Broad  and  Ohrietiaa  Btreets,  in  the  city  of  Philadelphia,  which 
said  lot  was  purchased  by  him,  and  was  sabaeqnently  conveyed 
for  a  charitable  nee,  as  set  forth  in  the  trnata  and  conditioag 
contained  in  the  aforesaid  writings,  alleged  to  be  bifi  last  will 
and  eodicile." 

It  was  further  averred  that  said  transaction  is  void  by  re«* 
eon  of  the  purchase  for  the  nse  of  said  charity  having  bera 
tnade  within  one  calendar  month  of  the  decease  of  the  said  tes- 
tator, contrary  to  the  provisions  of  the  act  of  aasemblj  of  the 
commonwealth  of  Pennsylvania,  entitled,  "An  act  relating  to 
corporations  and  estates,  held  for  corporate,  religions  and  char- 
itable uses,"  approved  26th  April,  1855.  It  was  urged,  that  la 
the  facts  are  admitted  by  the  demurrer,  upon  this  point  at  least, 
the  plaintifis  are  entitled  to  a  decision  in  their  favor.  It  is 
true  that  a  demurrer  admits  aU  the  facts  well  and  sufficiently 
pleaded.  It  requires  but  a  glance  at  this  section  of  the  biU, 
however,  to  see  that  it  is  evasive  and  uncertain.  There  is  no 
statement  how  the  lot  was  so  purchased  and  conveyed;  nor 
whether  it  was  conveyed  by  the  testator  or  to  the  testator;  nor 
when,  by  whom,  or  in  what  manner  it  was  conveyed  for  a  char- 
itable use.  The  act  of  assembly  is  in  derogation  of  the  com- 
mon law  right  of  conveyance,  and  the  averments  of  the  bill 
must  be  so  distinct  and  clear  as  to  bring  the  case  within  the 
terms  of  the  law.  Instead  of  these  defects  being  cured  by  the 
demnrrer,  the  law  has  always  been,  that  upon  special  demurrer, 
such  defects  are  fatal.  One  of  the  principal  mles  laid  down 
by  Stephen  in  his  Treatise  on  Pleading,  at  page  378,  lA  the  fol- 
lowing :  "  Pleadings  must  not  be  ambiguous  or  doubtful  in 
meaning;  and  when  two  different  meanings  present  tbemselvu. 
that  constraction  shall  he  adopted  which  is  most  unfavorable  to 
the  party  pleading,"  To  the  same  point  is  the  third  of  Bacon's 
maxims :  "  You  shall  find,  that  in  all  imperfections  of  plead- 
ings, whether  it  be  in  ambiguity  of  words  and  double  intend- 
ments, or  want  of  certainty  and  aveimente,  or  impropriety  of 
■words,  or  repugnance  and  absurdity  of  words :  ever  the  plea 
shall  be  strictly  and  strongly  taken  against  him  that  pleads.' 
And  Evans,  in  his  work  on  Pleading,  referring  to  the  above 
rule  laid  down  by  Stephen,  says,  at  page  188;  "  This  rnle,  which 
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IB  applied  hy  oor  law  to  all  writings  whatever,  has  its  origin  in 
the  just  and  obviooe  policy  of  discouraging  a  crafty  ambiguity. 
Its  application  is  more  rigorons  in  some  cases  than  in  others. 
Rigor  is  more  or  leas  proper  as  the  probability  of  a  designed 
ambiguity  is  greater,  and  that  of  ignorance  less.  In  pleadings 
which  are,  or  ought  to  be  drawn  with  great  care,  by  men 
thoroughly  acquainted  ^yith  the  effect  of  langnage,  a  case 
proper  for  the  utmost  rigor  is  presented."  A  host  of  authori- 
ties are  cited  by  Stephen  in  support  of  his  text.  "We  need  not 
refer  to  them,  as  the  mle  is  well  settled. 

Aside  from  the  defective  averments  in  the  bill,  it  is  mani- 
fest, from  an  examination  of  Dr.  Rush's  will,  that  the  provis- 
ion for  the  endowment  of  this  library  was  written  years  before 
his  death,  and  that  the  purchase  of  the  lot  ih  question  was  but 
an  investment,  or  a  change  of  investment,  and  has  no  more 
significance  for  the  purposes  of  this  case  than  if  he  had  in- 
vested a  corresponding  amount  in  city  loan  or  other  securities. 
It  has  never  been  held  that  where  a  testator  devised  the  hulk 
of  his  fortnue  to  a  charity  that  a  change  of  investment  made 
within  one  calendar  month  prior  to  his  death,  avoided  the 
prior  devise  or  trusts  of  his  will.  Such  a  rule  would  seriously 
embarrass  the  management  of  his  property  by  a  testator  and 
serve  no  useful  purpose.  In  Schulis'e  Appeal,  30  P.  F.  Smith, 
396,  the  testator  devised  his  estate  unconditionally  to  an  iudi- 
ridual  with  the  intent  to  evade  the  statute,  and  it  was  held 
that  the  devisee  not  being  a  party  to  the  fraud,  the  estate 
vested  iu  him,  and  the  case  was  not  within  the  statute,  though 
he  designed  to  carry  out  the  testator's  verbal  directions,  *'  the 
bequest  was  not  within  the  words  of  the  statute." 

We  need  not  pursue  the  subject  further,  nor  discus  the 
minor  qaestions  involved.  With  the  failure  to  establish  the 
main  proposition,  that  the  trust  fails  by  reason  of  the  objec- 
tionable character  of  Dr.  Rush's  works,  the  superstructure  of 
this  bill  cmmbles. 

The  decree  is  affirmed  and  the  appeal  dismissed  at  the  costs 
of  the  appellants. 


Bee  Haines  v.  Alien,  ante,  p.  313,  and  leferences  in  note. 
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Shabffbr,  Executor  vs.  Shabfper. 

[S4  HiTjlMid,  679.] 
What  are  PBOPiix  fdnekai  expenses} 

Diibaraementa  for  dlauer  tnd  hone  feed  fumiahed  to  peraosB  nho  attendad  d*' 

ceesed's  Ameral  are  not  proper  chmrgei  u  part  of  the  fnnenl  ezpanwi. 
Snch  a  claim  canDOt  be  cootrolled  or  aided  bj  a  custom  of  the  aeighbortiood. 

The  facte  of  the  case  are  fallj  set  forth  in  the  opinion  of 
the  eonrt. 

WUliam  P.  Mauhiyy  for  appellant. 

John,  E.  Smith  and  WiUiam  E.  McKeU^,  for  appellees. 

Alvet,  J.  This  action  was  brought  against  the  defendant 
in  his  represeDtative  character  of  execntor ;  and  the  claim  songfat 
to  be  recovered  is  for  work,  Berrices,  and  board  furnished  the 
deceased  in  bis  lifetime,  and  for  things  charged  as  funeral  ex- 
penses. The  case  was  tried  on  the  general  issne  plea  of  non- 
assumpsit. 

We  think  the  court  below  was  clearly  right  in  its  mling  as 
stated  in  the  first  bill  of  exception.  The  fact  allowed  to  be 
proved  was  the  ooly  part  of  the  offer  by  the  defendant  that 
would  appear  to  have  any  relevancy  to  the  iaane  on  trial ;  and 
all  the  rest  of  the  ofEer,  therefore,  was  properly  excluded.  To 
have  admitted  in  evidence  all  the  offer  as  made,  would  have 
tended  to  raise  a  false  issue  before  the  jury,  and  that  the  court 
should  always  be  careful  to  avoid. 

The  principal  subject  of  controversy  on  this  appeal  is  the 
claim  of  the  plaintiff  for  $100,  charged  in  his  account  as  for 
funeral  and  other  expenses.  As  we  have  stated,  the  action  is 
against  the  defendant  in  his  representative  character  as  exec- 
utor, and  the  proof  on  the  part  of  the  plaintiff  shows  that  the 
charge  in  his  account  of  $100,  as  for  funeral  and  other  ex- 
penses, was  for  dinner  and  horse  feed,  furnished  at  the  house 
of  the  plaintiff  on  the  day  of  the  burial  of  the  deceased,  but 
after  the  funeral  had  taken  place,  to  persons  who  had  attended 
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the  funeral.  The  deceased  had  lived  for  a  conBiderable  time 
with  the  plaintifE,  and  died  in  the  house  of  the  latter.  On  the 
day  of  the  funeral,  the  body  was  taken  to  a  chnrch  some  five 
miles  distant  for  interment,  and  after  the  funeral  services  were 
over  and  the  body  buried,  the  plaintiff  caused  an  invitation  to 
be  given  to  those  present  to  repair  to  his  house  for  dinner ;  and 
the  proof  shows  that  some  seventy  or  eighty  persons  accepted 
the  invitation  and  dined  with  the  plaintiff,  and  that  twenty-five 
-or  thirty  horses,  of  parties  so  dining,  were  also  fed  by  the 
plaintiff.  It  nowhere  appears  that  this  entertainment  was  pro- 
vided at  the  instance  or  request  of  the  defendant;  bnt  it  seems 
to  have  been  the  unsolicited  and  voluntary  act  of  the  plaintiff. 
The  cbai^  is  sought  to  be  maintained  by  what  is  said  to  be  a 
custom  in  the  neighborhood. 

By  the  Code,  Art.  93,  sec.  5,  as  modified  by  the  Act  of 
1874,  ch.  155,  it  is  provided,  that  funeral  expenses  shall  be  al- 
lowed at  the  discretion  of  the  Orphans  Court,  according  to  the 
■(KMidiiion  and  circumstances  of  the  deceased.  And,  as  lias 
been  very  properly  said,  no  precise  sum  can  be  fixed  to  govern 
in  all  eases.  It  will  vary  in  every  instance,  not  only  with  the 
station  in  life  of  each  particular  decedent,  but  also  with  the 
price  of  the  requisite  articles  at  the  particular  place ;  and  it 
must  also  vary  with  respect  to  the  circumstances,  and  extent  of 
the  decedent's  estate.  2  Wms.  Ex'rs,  831.  For  while  a  par- 
ticular allowance  for  funeral  expenses  out  of  an  ample  estate 
to  pay  debts  and  legacies  might  be  r^;arded  as  in  all  respects 
reasonable  and  proper,  such  an  allowance  might  be  far  other- 
wise as  against  creditors  of  an  insolvent  estate.  Hence  the 
allowance  is  placed  at  the  discretion  of  the  Orphans  Court, 
supposing  that  that  court  would  exercise  a  sound  and  rational 
discretion,  with  reference  to  the  circumstance  of  each  particular 
case.  The  plaintiff's  claim  was  laid  before  the  Orphans  Court, 
and  that  conrt  declared  that  the  account  would  pass  when  paid  ; 
but  tfiat  order  has  no  effect  to  establish  the  validity  of  the 
claim  as  against  the  opposition  of  the  executor.  He  is  entirely 
at  liberty  to  contest  the  claim,  and  the  plaintiff  is  required  to 
prove  it  as  if  no  such  order  had  passed.  Code,  Art.  93,  sees. 
100,  101.     The  whole  import  of  the  order  is,  that  if  the  exee- 
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Qtor  Bhotild  think  proper  to  pa;  the  claim  he  woald  be  entitled 
to  receive  credit  therefor  in  hie  account. 

Bnt  ie  the  charge  for  dinner  and  horse  feed  famished  t» 
persons  who  had  attended  the  fnneral  of  the  deceased,  a  proper 
and  legitimate  charge  as  part  of  the  faneral  ezpenaest  Clear- 
ly, we  think  not.  Nor  can  the  claim  be  aided  or  controlled  in 
any  manner  by  neighborhood  costom.  If  cnetom  could  enter 
into  the  matter,  and  shape  the  claim  of  the  plaintiS,  that  cus- 
tom, if  allowed  to  he  nniform  in  its  operation,  wonid  to  a  large 
extent,  control  the  discretion  of  the  Orphans  Court,  without 
respect  to  the  condition  and  circnmstances  of  the  deceased.  If 
cnetom  eonld  authorize  the  giving  of  funeral  dinners  at  the  ex- 
pense of  the  estate  of  the  deceased,  the  allowance  therefor 
woald  be  proper,  whether  the  estate  proved  to  be  solvent  or  in- 
solvent, or  whether  the  number  of  persons  attending  them  be 
eighty  or  five  hundred,  or  even  more.  Snch  entertainments 
are  not  the  ordinary,  and  certainly  not  the  necessary,  incidents 
of  fnnerals,  nor  are  they  within  the  contemplation  of  the  law 
which  provides  for  the  allowance  of  reasonable  faneral  ex- 
penses, having  reference  to  the  condition  and  circumstances  of 
the  deceased.  Those  who  think  proper  to  furnish  ench  enter- 
tainments must  do  80  from  motives  of  hospitality,  and  not  with 
design  of  charging  the  estate  of  the  deceased. 

There  ie  no  evidence  or  pretence  that  the  dinner  and  horse 
feed  were  furnished  at  the  special  instance  and  request  of  the 
defendant ;  but  if  such  had  been  the  case,  there  could  be  no 
recovery  in  this  action  against  the  defendant  in  his  representa- 
tive character.  In  such  case,  recovery  could  only  be  had 
against  the  defendant  personally.  Curiiis  Ea^TS  v.  £ani  of 
Someraet,  7  H.  &  J.  25  ;  Comer  v.  Shew,  3  M.  &  W.  350,  356; 
2  "Wms.  Ex'rs,  1525. 

It  follovrs  from  what  we  have  said,  that  the  conrt  below 
was  in  error  in  granting  the  first  and  eecond  prayers  offered  by 
the  plaintiff,  and  in  rejecting  the  firet,  eecond,  third,  foarth, 
fifth,  fourteenth,  fifteenth,  sixteenth  and  seventeenth  prayers 
offered  by  the  defendant.  Of  theee  prayers,  those  on  the  put 
of  the  plaintiff  affirm  the  right  to  recover  for  the  dinner  and 
horse  feed,  and  those  on  the  part  of  the  defendant  deny  such 
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right.  We  think  the  court  below  was  right  in  rejecting  all  the 
rest  of  the  defendant's  prajera,  some  becauBS  thej  were  mis- 
leading, and  others  for  the  want  of  evidence  upon  which  to 
found  them.  The  judgment  will  therefore  be  reversed,  and  a 
new  trial  awarded. 

Judgment  reyersed,  and  new  trial  awarded. 


See  Samuel  v.  Estate  of  ThoDUU,  anb,  p.  100,  and  caaes  in  nol«. 


Johnson  vs.  Johnson. 

[SS  Dlinoia,  SM.] 
Devise  ra  fee  ob  fob  life. — Wben  obaboe  on  devisee  sh- 

LABQE8    XBTATE. 

K«a1  eat«t«  vu  dsTised  to  tcBUtrii's  dangbterB,  "  to  be  divided  eqnall j,"  conpled 
with  the  atatrmetit  thftt  In  cam  of  the  death  of  a  daughter  withoDtiBsue  her 
•hare  should  go  to  her  li^tera,  and  if  tbere  were  iasae  it  Bhoald  be  divided 
equally  between  her  ol^ring.  In  coDflideratioo  of  which  the  danghtera  were 
to  prOTide  for  tbeir  bther  if  be  became  deetltnte.  H^d,  tbat  the  danght«n  did 
Dot  take  a  fee  but  only  a  life  eetate. 

The  impodtlon  of  a  cliarge  upon  a  devisee  operates  to  enlarge  Qie  ettat«  granted 
Um  only  where  the  tenne  of  the  deriee  are  indefinite. 

Smr  in  chancery  to  partition  certain  real  estate  alleged  to 
be  held  bj  the  parties  aa  tenants  in  common. 

The  questions  presented  arise  on  the  will  of  Sarah  M.  Peck, 
the  material  portion  of  which  is  set  forth  in  the  opinion. 

Helen  M.  Peck  and  Marian  A.  Peck,  the  wife  of  Egbert 
Johnson,  survived  the  testatrix.  Marian  A.  Johnson  had  one 
eon  bom  in  1878. 

The  testatrix  died  in  1875. 

Poffe  and  Plum  for  plaintifTs  in  error. 
M.  F.  YaUeite,  for  defendants  in  error. 
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Cbaio,  J.  The  only  question  presented  b;  this  record 
is,  whether,  under  the  fourth  cUuse  of  the  will  of  Sarah  M. 
Peck,  deceased,  her  daughters,  Marian  A.  Johnson  and  Helen 
M.  Peek,  took  a  life  estate  or  the  fee  in  and  to  the  land 
therein  described.  The  proviaion  of  the  will  in  question  is  aa 
follows : 

4th.  "  I  give  and  beqneath  to  m;  above-named  daughtras 
an  andivided  third  of  ten  acres  of  laud,  situated  in  the  south- 
east quarter  of  section  4,  town  of  Lake,  county  of  Cook,  State 
of  Illinois,  to  be  divided  equally.  In  case  of  the  death  of  either 
of  the  above  daughters  without  issue,  the  share  of  the  deceased 
ahall  revert  to  the  remaining  daughter.  If  either  die  leaving 
children,  deceased's  share  shall  be  divided  equally  between  her 
offspring.  In  consideration  of  the  above  bequests,  which  shall 
be  shared  equally  between  my  above-named  daughters,  if  thear 
father,  Charles  E.  Peck,  shall  become  destitute,  they  shall  pro- 
vide him  with  the  actual  needs  of  life." 

In  making  the  will,  if  the  testator  had  stopped  at  the  first 
«onclading  clause  with  the  word  "  equally,"  then  it  is  clear  the 
two  daughters  would  have  taken  the  fee  in  the  property  de- 
vised ;  hut  the  testator,  for  some  reason,  saw  proper  not  to  do 
£0,  but  added  another  provbion,  which  materially  changes  and 
limits  the  clause  first  written.  If,  in  placing  a  construction  on 
the  will,  the  latter  clause  conld  be  rejected,  then  there  woold 
be  no  difficulty  in  holding  that  the  fee  passed  to  the  two 
danghters ;  but  we  are  aware  of  no  authority  which  would 
aanction  a  construction  of  that  character.  One  of  the  familiar 
rultis  of  construction  of  a  will,  or  other  instrument  of  writing, 
is,  where  there  is  uncertainty  and  doubt,  all  of  its  parts  should 
be  considered  together,  and,  if  possible,  give  every  clause  and 
provision  effect  according  to  the  intention  of  the  maker. 
Brimnfidd  v.  Wilson,  78  111.  467. 

If,  in  tliis  case,  full  force  and  cfTect  are  given  to  each  clause 
of  the  will,  what  estate  in  the  land  devised  did  the  testatw 
intend  to  give  to  the  two  daugliters  ?  Was  it  an  estate  in  fee, 
or  for  life  only !  If  the  language  used  in  the  last  clause  is  to 
be  considered  and  given  force  and  effect,  which  we  are  bound 
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to  do,  it  seems  plain  that  tbe  daughters  took  only  a  life  estate 
in  the  property. 

In  Bergan  v.  CahiU,  55  lU.  160,  it  was  expressly  held  that 
a  devise  of  the  fee  may  be  restricted  by  sabsequent  words  in 
the  will,  and  changed  to  an  estate  for  life.  Here,  the  testatrix, 
after  devising  tbe  property  to  her  two  daughters,  declaree 
that  if  either  die  leaving  children,  tbe  share  of  the  daughter  so 
dying  shall  descend  to  her  offspring,  and  be  divided  equally 
between  them.  This  is  a  plain  and  unambiguous  declaration, 
and  means,  in  as  plain  terms  as  the  English  language  could 
well  express  it,  that  the  daughters  are  to  hold  this  laud  for  life, 
and  upon  tbeir  death  it  shall  descend  to  their  children,  who 
shall  take  the  fee. 

It  is,  however,  urged,  that  the  personal  charge  upon  tbe 
dangbters  in  respect  of  the  property,  for  the  support  of  the 
father,  is  conclusive  evidence  of  tbe  intention  of  tbe  testatrix 
to  pass  tbe  fee.  We  perceive  no  reason  why  a  charge  may  not 
be  placed  upon  the  devisee  of  property  devised  for  life  as  well 
as  property  devised  in  fee,  and  we  are  well  satisfied  that  where, 
by  the  terms  of  a  will,  it  clearly  appeared  that  tbe  testator  de- 
vised a  life  estate,  a  charge  imposed  upon  the  devisee,  however 
great,  in  consideration  of  the  bequest,  could  not  change  tbe 
construction  of  the  will.  If  the  devise  was  indefinite,  a  differ- 
ent rule  would  prevail. 

The  doctrine  on  this  question  is  clearly  stated  in  Jarman  on 
"Wills,  vol.  2,  page  126,  as  follows :  "  The  rule  under  considera- 
tion, however,  is  confined  to  indefinite  devises ;  for  where  tbe 
direction  to  pay  is  imposed  on  a  person  to  whom  there  is  given 
an  express  estate  for  life,  or  an  estate  tail  (whether  limited  in 
express  terms,  or  arising  constructively  by  implication  from 
words  introducing  the  devise  over),  the  charge  is  inoperative  to 
enlarge  such  estate  for  life  or  estate  tail  to  a  fee  simple."  See, 
also,  OoodtiUe  v.  Edmundt,  7  Dum.  &  E,  635 ;  Willia  v.  Lueaa, 
1  P.  W.  474 ;  Dmn  v.  Slater,  5  Dum.  &  E.  335 ;  Doe  v.  Owens, 
1  Barn.  &  Adol,  318. 

There  is  nothing  indefinite  in  regard  to  tbe  devise  in  this 
case,  but,  on  the  contrary,  it  is  clear  and  definite.    The  terms 
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of  the  will  are  so  plain,  that  there  ib  no  room  for  doubt  in  re- 
gard to  the  intent  of  the  testator. 

We  are  of  opinion  that  the  decision  rendered  in  thia  case, 
that  the  daughters  took  ouljr  a  life  estate,  was  correct,  and  it 
will  be  affirmed. 


DerlM  for  life  when  enlarged  to  fee  hj  personal  shar^e.— It  ia  tie 

common  law  that  where  there  ie  a  dtjftnite  deriM  for  life  no  charge  impmed 
upon  the  devisee  can  enlarge  the  estate  to  a  fee.  But  in  caae  of  ut  inde/lMli 
derise,  It  la  umallf  held  that  chargei  operate  to  create  a  fee. 

A  personal  charge  will  not  enlarge  to  a  fee  an  estate  spedaUy  Hrohwl  ei- 
tail,— Dixon  V.  Bowage,  3  WattB.  &  8.  142;  Be  WlH  v.  Eldred,  4  Id.  414: 
Den  7.  Small,  30  N.  J.  Law,  IBl ;  Burkhart  t.  Bucher,  Z  Blnn.  4SG ;  Litbgow 
T.  Kavanagh,  9  Mass.  ]ei ;  or  for  life,— Fi«het  v.  Herbell,  7  Watta  A  &  SS; 
Oernet  t.  Linn,  81  Fenn.  Bt.  94;  Stuart  t.  Walker,  73  He.  146;  a  c.  aaie, 
page  79,  and  note;  Anderegg  t.  Boas,  IS  Indiana,  418;  Miller  v.  Bhlelda,  SS 
Indiana,  71 ;  Moore  v.  Dimond,  0  R.  L 131 ;  HarkUle  t.  Rc^bood,  77  ^linoi^ 
98;  Goodell  v.  Hubbard,  82  Mich.  47;  Bowets  v.  Porter,  4  Pick.  108;  Dear. 
Cook,  a  Halst.  [N.  J.)  41 ;  Tanner  t.  Livingston,  13  Wend.  8a 

Where  a  testator  deviaed  a  house  to  his  wife,  and  the  remainder  of  hit 
property,  viz. :  to  hia  wife  one  part,  and  to  each  of  his  six  children  one  part, 
adding,  "  My  mother-in-law,  A.  B.,  to  live  in  the  bouse  with  my  wife  tnd 
children,  or,  if  she  prefers  It,  to  receiTS  in  lieu  thereof  $300,"  it  nu  held  Chst 
the  widow  by  accepting  the  devise  bdcame  contingently  liable  for  the  charge, 
and  that  bet  estate  was  thereby  enlarged  to  a  fee  simple.  Coa&e  v.  I^ 
mentier,  10  Penn.  Bt.  73. 

A-  devised  3S  acres  to  bia  son  O.,  and  then  added,  "  I  give  to  my  wifeX. 
all  tbe  remainder  of  my  homestead  farm,  and  everything  belonging  or  ■(- 
tacbed  to  said  farm,  except  the  35  acres  given  to  G."  Hie  wife  was  also  te- 
qutred  to  pay  all  debts  and  certain  legacies,  and  to  give  a  yonngv  aoa  > 
good  education.  It  was  held  that  tbe  wife  took  a  fee  In  all  tbe  homesl«Mi 
except  the  36  acree.    Jones  v.  Iveeman,  6B  He.  489. 

Tbe  following  cases  (Mintdn  similar  doctrine;  Wharton  v.  Mmagoe,  H 
Ala.  201;  Qark  v.  Barton,  Gl  Indiana,  16S;  Baldwin  v.  Bean,  GQ  Me.4SI; 
Eennedy's  Appeal,  60  Penn.  St.  611 ;  Spraker  v.  Tan  Als^ne.  18  Wend.  300; 
Fox  T.  Phelps,  17  Id.  898;  a  c.  30  Id.  4S7 ;  Dumond  v.  Stringham,  »  Bart. 
104 ;  Buckley  v.  Coose,  1  N.  J.  £q.  611. 
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Wood's  Appeal. 
[ss  P«DD.  St.  iia.] 

Pledge  of  testator's  btook  bt  executor  for  personal 
DEBT. — Bona  ftde  pledgee's  biohts. 

One  of  MTeral  execniora  placed  certlficstea  of  itook  belangiDg  to  hii  testitvr  with 
a  broker  as  collateral  aecai^ty  for  hU  pertonal  indebtedDesB,  deliTering  alio  a 
blank  bill  □(  sale  and  power  of  attorney  eiecnted  b;  hitoMlf  aa  eiecalor.  The 
broker  pledged  the  stock  to  one  wbo  advanced  money  tbereon,  belieriiiK  the 
broker  to  be  the  real  owner  of  the  stock.  SM,  that  there  conid  be  qo  recov- 
ery of  tbe  atock  by  the  remuning  ezecators  nnUl  tbe  advaneea  niade  thereon 

Bill  to  compel  deliver}'  to  plaintiffs  as  executors  of 
Charles  S.  Wood,  deceased,  of  certain  certificates  of  stock  in 
the  Cambria  Iron  Company,  standing  in  the  name  of  decedent 
at  the  time  of  filing  the  bill,  but  in  the  pOBeession  of  defend- 
ant D.  C.  Wharton  Smith. 

George  K.  Wood,  defendant  in  this  action,  was  a  eo-exee- 
ntor  with  the  plaintiffs.  Without  the  knowledge  of  his  co- 
execntors  he  speculated  in  stocks  throngh  MacDowell  &  Wil- 
kins,  stockbrokers,  transferring  to  them  as  margin  for  his 
operations,  shares  of  the  Cambria  Iron  Company's  stock. 
Hiese  shares  stood  in  the  decedent's  name,  aod  each  certificate 
was  accompanied  by  a  blank  bill  of  sale  and  power  of  attorney 
to  Eell  and  transfer,  signed  ''  George  B.  Wood,  acting  ex- 
ecutor." 

MacDowell  &  Wilkins  transferred  some  of  the  certificates 
so  pledged  to  D.  0,  Wharton  Smith,  a  banker,  as  collateral  to 
advances  of  money  made  by  him  to  the  firm.  One  certificate 
was  witnessed  by  MacDowell  and  the  other  by  Wilkins. 
Smith  testified  that  he  believed  MacDowell  &  Wilkins  owned 
the  stock,  and  he  dealt  with  them  as  owners. 

The  court  below  dismissed  plaintiff's  bill. 

J.  B.  Toumaend  and  R.  0.  McMurtrie,  for  appellants. 
L.  W.  Smith  and  Wm.  Henry  Raiole,  for  appellees. 


Diqilized  by  Google 


386  AUERICAN  PSOBATE   BEFORTS. 

Trunebt,  J.  The  able  and  elaborate  report  of  the  master  so 
well  Bustaioe  his  conclusion  and  the  decree  of  the  court,  u  to 
obviate  labor  in  affirmance. 

The  appeUants  concede  :  1.  That  where  the  owner  sells  stock 
and  gets  his  price,  and  delivers  the  certificate,  together  with  a 
blank  bill  of  sale  and  irrevocable  power  of  attorney,  signed  by 
himself,  the  title  vests  in  the  purchaaer;  and  2.  When  a  living 
owner  signs  sach  papers  in  blank,  if  he  has  not  actnaJly  eoM 
and  got  his  price  for  the  stock,  by  intrusting  them  to  anoth^, 
he  delegates  all  his  powers  in  respect  to  the  stock,  which  being 
unlimited,  he  by  estoppel  will  lose  his  property,  if  his  agent 
abuses  his  confidence.  They  deny  that  snch  papers  pass  title 
by  delivery,  and  allege,  they  are  only  symbols  in  the  hands  of 
the  holder,  affording  no  presamptlon  that  he  is  the  owner  of 
the  stock,  bnt  are  consistent  with  an  agency  to  act  for  the 
signer. 

The  rights  of  a  hona^a  holder,  as  against  the  tme  owner 
of  the  stock,  to  whom  the  apparent  owner  has  either  sold  or 
pledged,  do  not  depend  on  a  negotiable  character  in  the  certifi- 
cates, but  rest  OB  another  principle ;  "  namely,  that  one  who 
has  conferred  npon  another  by  a  written  transfer  all  the  indicia 
of  ownership  of  property,  is  estopped  to  assert  title  to  it  as 
against  a  third  person,  who  has  in  good  faith  purchased  it  for 
value  from  the  apparent  owner."  Aa  a  general  rule,  the  ven- 
dor or  pledgor  can  convey  no  greater  right  or  title  than  he  has. 
Simply  intmsting  the  possession  of  a  chattel  to  another  as  i 
depositaiy,  pledgee  or  other  bailee,  is  insufficient  to  prevent 
the  real  owner  reclaiming  his  property  in  case  of  an  unanthor- 
ized  disposition  of  it  by  the  person  so  intrusted.  The  mere 
possession  of  chattels,  without  evidence  of  property  or  author- 
ity to  sell  from  the  owner,  will  not  enable  the  possessor  to 
give  good  title.  But  if  the  owner  intrusts  to  another  the 
poseeasion  of  property,  and  also  written  evidence  of  title  and 
power  of  disposition  over  it,  as  respects  innocent  third  persons, 
he  is  deemed  as  intending  it  shall  be  disposed  of  at  the  pleas- 
ure of  the  depositary.  If  there  be  conditions  on  which  this 
apparent  right  of  control  is  to  be  exercised,  not  expressed  on 
the  face  of  the  instroment,  the  case,  in  principle,  is  like  that  of 
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sn  agent  who  receives  secret  instructions  qualif jing  or  restrict- 
ing an  apparent  absolute  power.  If  tlie  owner  of  the  stock 
Tolontarily  give  certiGcatee  with  blank  assignment  and  power 
to  make  transfers,  to  his  brokers,  who  betray  the  confidence  re- 
posed in  them,  such  owner  must  Buffer  the  loss,  rather  than  in- 
nocent strangers  whose  money  the  brokers  were  thereby  enabled 
to  obtain.  The  principle  applies  to  pledges  of  stock,  and  one 
who  pnrchases  from  the  pledgee  may  hold  against  the  pledgor. 
And  if  the  pledgee  pledge  it  to  secure  payment  of  his  own 
debt,  the  second  pledgee  may  hold  it  as  security  till  his  debt  be 
paid.  "A  person  loaning  money  on  sncfa  certificate  and  power, 
has  a  right  to  believe  that  the  borrower  from  whom  he  re- 
ceives them  has  an  absolute  right  to  pledge  the  stock."  By 
commercial  nsage,  a  certificate  of  stock  accompanied  by  an  irre- 
vocable power  of  attorney,  either  filled  up  or  in  blank,  is,  in 
the  hands  of  a  third  party,  presumptive  evidence  of  ownership 
in  the  holder.  And  where  the  party  in  whose  hands  the  certifi- 
cate is  found  is  a  holder  for  value,  without  notice  of  any  inter- 
vening equity,  his  title  cannot  be  impeached.  Moore  v.  Metro- 
politan National  Bank,  55  N.  Y.  41 ;  McNeil  v.  Tenth  Na- 
twnai  Bank,  46  Id.  335 ;  Pratt  et  al.  v.  TUt  et  al.,  28  N.  J. 
Eq.  480 ;  Bridgeport  Bank  v.  New  York  and  New  Samp- 
shire  BaUroud  Co.,  30  Conn.  275 ;  Mount  Holly  Turnpike 
Co.  y.  Ferree,  2  C.  E.  Green,  117. 

The  doctrine  of  these  and  kindred  cases  is  not  in  the  least 
shaken  or  qaalified  by  the  late  decision  in  iSAaw  et  al.  v.  The 
Merchants'  National  Batik  of  St.  Louis,  S.  C.  U.  S.,  37  Leg. 
Int.  135,  where  the  distinction  between  nugotiable  paper  and 
bills  of  lading  is  pointed  out  with  great  clearness.  Between 
such  paper  and  certificates  of  stock,  the  distinction  may  be  as 
wide.  Perhaps;  under  similar  circumstances,  a  like  rule  would 
be  applied  to  the  holder  of  a  stolen  certificate  as  to  the  holder 
of  a  stolen  bill  of  lading,  but  such  is  not  this  case.  There  the 
court  say :  "  It  may  be  that  the  true  owner,  by  his  negligence 
or  carelessness,  may  have  pat  it  in  the  power  of  a  finder  or 
thief  to  occapy  ostensibly  the  position  of  a  true  owner,  and  his 
carelessness  may  estop  him  from  asserting  bis  right  against  a 
purchaser  who  has  been  misled  to  his  hart  by  that  carelessness. 
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But  the  present  is  no  such  oase.  It  is  eBtablished  b;  the  rer^ 
diet  of  the  JQiy  that  the  bank  did  not  lose  ita  possession  of  the 
bill  of  lading  negligently.  There  is  no  estoppel,  therefore, 
Against  the  bank's  right.*'  The  bill  of  lading  having  bea 
atolen  without  fault  in  the'owner,  he  was  held  entitled  to  re- 
cover against  a  parchaser  who  had  reason  to  believe  that  hig 
vendor  was  not  the  owner,  but  held  it  to  secnre  the  payment  of 
an  outstanding  draft.  Nothing  in  the  case  tends  to  show  that 
if  the  owner  had  voluntarily  given  that  bill  of  lading  to  an- 
other, he  could  have  recovered  against  a  parchaser  for  valoe 
who  took  it  in  good  faith. 

We  are  convinced  that  the  master  adopted  the  true  princi- 
ple applicable  to  the  papers  in  qneetion ;  he  neither  held  that 
they  were  negotiable,  nor  that  it  was  a  mere  matter  of  the 
actual  agency  or  authority  of  IkfacDowell  &  Wilkins. 

Do  the  same  rules  apply  to  these  stocks  ae  if  they  belonged 
to  a  living  owner  1  An  executor  holds  under  a  trust ;  he  is  the 
minister  or  dispenser  of  the  goods  of  the  dead.  He  has  the 
same  property  in  the  personal  effects  as  the  deceased  had  wfaoi 
living.  It  is  a  general  rule  of  law  and  equity,  that  an  executor 
has  an  absolute  power  of  disposal  over  the  personal  effects  of 
his  testator,  and  they  cannot  be  followed  by  creditors  nor  l€^ 
ateee  into  the  hands  of  the  alienee.  This  results  from  the  fact 
that  in  many  instances  the  executor  must  sell  in  order  to  per- 
form his  dnty  in  paying  debts,  &c. ;  and  no  one  would  deal 
with  him  if  liable  afterwards  to  be  called  to  au  account.  Co- 
executors  are  regarded  in  law  as  an  iudividuid  person ;  and  the 
acts  of  any  one  of  them,  in  respect  to  the  administration  of  the 
effects,  are  deemed  to  be  the  acts  of  all ;  as  where  one  releasee 
a  debt  or  settles  an  account  of  a  person  with  the  deceased,  or 
Burrenders  a  term,  or  sella  the  goods  and  chattels  of  the  estate, 
his  act  binds  the  others.  An  exception  to  this  general  power 
will  be  found  in  those  cases  only  when  collusion  exists  between 
the  executor  and  purchaser.  That  the  executor  may  waste  the 
money  is  not  aloue  sufficient  to  invalidate  the  sale ;  it  mnet 
further  appear  that  the  purchaser  participated  in  the  deva^vit 
or  breach  of  dnty  in  the  executor.  Thus,  when  the  person  to 
whom  the  executor  passes  the  property,  knows  that  the  exeo- 
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ntor  JB  acting  in  violatioB  of  hia  trnst  and  in  fraud  of  those  in- 
terested in  the  due  administration  of  the  aesetB,  the  fraud  viti- 
ates the  transaction,  and  the  attempted  transfer  is  void.  These 
jfamiliar  elements,  the  base  of  the  master's  reasoning,  are  its 
Bnre  sapport. 

Were  MacDowell  "A  Willdns  defendants  instead  of  their 
pledgees,  the  appellants'  argnment  would  be  irresistible ;  for 
they  participated  in  the  wrongful  act  of  George  R.  Wood.  As 
executor,  he  conld  not  make  a  valid  sale  or  pledge  of  the  stock 
as  a  security  for  or  in  payment  of  his  own  debt  to  them ;  the 
transaction  itself  gave  them  notice  of  the  misapplioation,  and 
involved  them  as  participants  in  the  breach  of  duty.  Where 
money  was  obtained  on  the  security  of  stock  belonging  to  an 
estate,  the  borrowers,  sons  of  the  testator,  represented  that  they 
owned  and  had  the  right  to  pledge  it,  but  the  transfer  was  made 
by  the  executrix  to  the  lenders,  who  gave  her  a  receipt  stating 
the  purpose  for  which  they  held  it,  and  that  it  was  to  be  re- 
turned to  the  estate  if  their  debt  was  paid,  the  transaction  gave 
the  lenders  notice,  and  the  tmst  was  not  divested.  PraU  v. 
Hamil,  28  N.  J.  Eq.  66, 

An  executor's  duty  is  not  like  that  of  a  trustee,  in  whom 
property  is  vested,  not  for  administration  or  sale,  but  custody 
and  management  for  his  o^iuis  que  trust.  The  party  taking 
stock  on  pledge  from  such  trustee  deals  with  it  at  his  peril,  for 
there  is  no  presumption  of  a  right  to  sell  it,  as  there  is  in  the 
case  of  an  executor.  Duncan  v.  Joudon,  15  Wall.  165 ;  Shaw 
T.  Spenoer,  100  Mass.  382. 

-"The  executor  has  the  right  to  sell  and  transfer,  and  one 
who  buys  of  him  in  good  faith,  and  pays  in  money  the  price 
agreed  upon,  is  not  reepousible  for  the  application  of  the  pur- 
chase-money." Per  Hunt,  J.,  Leitoh  et  al.  v.  WdU  ei  al.,  48 
N.  Y.  585.  Letters  of  administration  are  always  sufficient  evi- 
dence of  authority  to  transfer,  because  a  sale  and  transfer  of 
stock  is  in  the  line  of  the  duty  of  an  administrator.  The  powers 
of  an  executor  or  administrator  differ  from  those  of  an  ordinary 
trustee ;  the  duty  of  the  latter  being  custody  and  management, 
of  the  former  to  dispose  of  ths  personal  property,  to  pay  debts, 
&c.  Executors  may  use  specific  legacies  to  pay  debts,  if  nec- 
ToL.  IL— 19 
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eeesry.  bayard  v.  Fa/rmeri  and  Mechanic^  Bank,  3  P.  F. 
fimith,  332.  The  fact  that  the  legal  title  to  the  stock  w» 
known  to  have  previoDslj  been  in  the  executor,  and  that  the 
title  of  the  holder  appeared  on  its  face  to  have  been  derival 
from  him  in  his  repreaentatiTe  capacity,  will  not  raise  a  suspi- 
cion, or  pat  a  pnrchiiBer  on  inqniry,  for  the  reason  that  it  is  the 
ezecotor's  primary  dnty  to  dispose  of  the  assets  and  settle  the 
estate.  PraU  v.  TUt,  aupra.  We  think  the  master  was  ri^t 
in  holding  "  that  the  same  principle  which  prevails  in  the  case 
of  an  absolute  owner  applies  in  the  ease  of  an  execntor  vho  in- 
vests  the  holder  with  apparent  ownership." 

The  defendants  had  a  right  to  infer  that  HaeDoweU  &  Wil- 
kioe  were  the  owners  of  the  stock,  altboagh  the  certificates 
showed  title  in  Charles  8.  Wood,  and  the  blank  assignmrnts 
and  powers  were  signed  bj  G-eorge  H.  Wood  as  acting  exee- 
ntor.  They  found  MacDowell  &  Wilkins  clothed  with  ap- 
parent ovnership.  The  testator  had  given  George  R.  Wood 
the  strongest  expression  of  confidence  in  making  him  an  exee- 
Qtor  of  his  will,  thereby  vesting  abeolate  power  in  him  to  sell 
and  transfer  the  stock  in  the  line  of  his  duty.  He  was  acting 
execntor.  Neither  bin  co-execators,  nor  others  interested  in 
the  estate,  had  taken  a  step  to  prevent  him  from  commitUag 
waste.  The  law  casts  no  dnty  upon  a  pnrchaeer  to  aacertain  if 
the  trusted  executor  of  the  decedent's  will  is  mismanagiDg  the 
estate  in  fraud  of  creditors  or  1«^teee.  The  defendants  had 
no  knowledge  of  the  collusive  transaction  between  the  exeentiar 
and  MacDowell  &  Wilkios,  nor  reason  to  believe  that  thejr,  the 
pledgors,  were  not  the  real  owners,  as  they  appeared.  If  it  be 
that  the  perfidious  conduct  of  the  execntor  results  in  loss  to  in- 
nocent persons,  either  those  interested  in  the  estate  or  the 
pledgees  of  the  stock,  it  must  fall  on  thoee  whose  interest  be 
betrayed. 

Decree  affirmed,  at  the  cost  of  appellants,  and  appeal  die- 
miaeed.  * 

Justice  Paxbon  dissented. 


Aa  to  power  of  an  azecntor  to  pladge  poaon&l  proper^  of  estate,  wee  Otr- 
ter  V.  Uanofactareis'  Bank,  1  Am.  PtoIil  R.  198. 
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AliBXANDEB  V8.  WALLAGB. 
[8  B.  J.  Lm,  BBS.] 

DiBBanoH  TO  divide  beal  and  febsokal  estate  aooobding 

TO   LAW. — POWEE   OF   BALK. 

A  db'Adaini  thtt  tha  remainder  of  tefltetior'i  e>t«t«,  both  reel  mod  penonki,  be 
divided  "ataaog  mj  (hiB)be!ra  accordiog  to  the  law*  of  the  State  of  Teaneuee 
now  in  force,  none  preferred,  none  discriniiDRtcd  agunat,"  veAa  the  realty  in  the 
hein,  as  prMoribed  in  Ihe  etatnte  of  desceat,  and  the  persoiialty  in  ths  next  of 
kiD,  as  specified  ia  the  statute  of  diaCribotJons. 

An  aathoiitf  to  an  executor  to  take  entire  cbar^  of  the  estate  "  without  any 
bond  or  Miy  UabUity,"  "  relying  on  his  iotegritj  and  jndgmeDt  entirely,'  con- 
fcrs  DO  power  of  sale  or  anOioil^  3ot  wdlntirlly  posseased  by  an  executor  si 


Appeal  from  the  CbanceiT'  Court  at  GlaUatin. 

(A  </.  Turner,  for  complaioaat. 

S.  F.  WUaon,  for  defeodanta. 

CuoFEB,  J.  Bill  filed  by  the  execatore  of  the  last  will  and 
testament  of  James  WaUace,  deceased,  against  the  heirs  and 
diHtribatees,  wbo  are  also  devieees  and  legatees,  for  a  constrnc- 
tioa  of  the  will.  The  testator  died  in  October,  1881,  abont 
eighty-three  years  of  age,  without  wife  or  child.  He  was  the 
yoangest  of  twelve  children,  and  had  sorvived  all  of  his 
brothers  and  sisters,  each  of  whom  left  children  sarviving. 
Many  of  these  children  died  before  the  testator,  leaving  chil- 
dren, and  some  of  these  latter  children  also  died  before  the  tes- 
tator, leaving  children.  The  descendants  of  his  brothers  and 
osters  are  the  heirs  and  distribatees  of  the  testator.  They  are 
namerons,  and  reside  in  various  States  and  territories.  The 
testator  owned  at  his  death  over  nine  hundred  acres  of  land  in 
this  State,  and  about  eighteen  hundred  and  eighty  acres  in  the 
State  of  Texas.  He  had  a  lai^  personal  estate.  The  will  was 
written  by  one  of  the  subscribing  witnesses,  a  man  of  age,  and 
of  fine  bosinese  eapaoity,  a  cashier  of  a  bank  for  a  number  of 
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years,  and  in  the  habit  of  drawiog  Dp  legal  instranieiitB,  but 
not  a  lawyer. 

The  testator  proTides  by  hie  will  for  the  payment  of  his 
debts  and  for  certain  old  servants,  who  are  named.  His  will 
then  proceeds  as  follows : 

"  Fonrth.  I  direct  that  the  remainder  of  my  estate,  both 
real  and  personal,  be  divided  among  my  heirs  according  to  the 
laws  of  the  State  of  Tennessee  now  in  force,  none  preferred, 
110 lie  discriminated  against. 

"  Fifth.  I  desire  and  direct  that  no  portion  of  my  estate 
shall  be  subject  to  any  sapervision  of,  or  liability  to  any  court 
whatever. 

"  Sixth.  1  hereby  appoint  my  long  tried  and  faithful  friend, 
James  Alexander,  my  execntor,  to  take  charge  of  my  entire 
estate,  and  execute  this,  my  last  will  and  teetament,  and  to  do 
80  without  any  bond,  or  any  liability  for  errors  and  defecla, 
either  to  my  heirs  or  to  any  court,  relying  upon  his  int^ritr 
and  judgment  entirely." 

It  is  conceded  that  the  last  provision  in  relation  to  the  noo- 
liability  of  the  executor  for  any  abuse  of,  or  default  in  the 
trust  conferred  upon  him,  is  contrary  to  public  policy,  aad  of 
no  avail.  And  it  mnst  be  admitted  that  the  testator's  direction 
that  no  portion  of  his  estate  shaU  be  subject  to  the  superviMon 
of  the  courts,  has  proved  an  ignominions  failure.  The  executor 
has  himself  come  into  court,  and  brought  all  parties  interested 
in  the  estate  with  him.  What  portion  of  the  estate  will  go  lo 
the  officers  of  the  court  remains  to  be  seen. 

The  impression  made  upon  the  mind  by  the  language  of  the 
fourth  clause  of  the  will  is,  what  the  facts  render  probable. 
that  the  testator  had  no  choice  among  the  numerous  and  BOt- 
tered  descendants  of  his  brothers  and  sisters,  and  was  willing 
that  they  should  take  his  property  as  the  law  would  divide  it. 
The  words  "  according  to  the  laws  of  the  State  of  Tenneesee." 
would,  in  this  view,  not  only  ascertain  the  persons  to  take,  but 
determine  the  quantum  of  estate  or  interest  each  of  those  per- 
sons should  receive.  The  testator,  being  himseJf  indifferent, 
leaves  all  to  the  law. 

The  "heirs"  of  the  testator,  by  the  laws  in  force  at  his 
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death,  to  inherit  the  realty,  were  the  issue  of  his  deceaBed 
brothers  and  eietera,  such,  issae  in  each  descending  line  taking 
by  way  of  representation  of  a  deceased  parent,  and  therefore 
per  Btirpea,  without  any  limit  to  the  representation.  (Code, 
sees.  2420,  2421 ;  The  Miller  Wills,  2  Lea,  54.)  The  distribn- 
tees  of  the  personal  estate,  hy  the  same  law,  were  the  children 
of  the  brothers  and  sisters,  to  the  exclusion  of  the  remoter  de- 
scendants, there  being  no  representation  among  collaterals  in 
the  distribution  of  personalty  after  brothers'  and  Bisters'  chil- 
dren. (Code,  sees.  3429,  2430 ;  Penniman  v.  Francisco,  1 
Heisk.  511.)  And  these  children  would  take^^  alirpea.  The 
resnlt  would  be,  if  the  testator's  property  be  divided  among  his 
heirs  and  distributees  according  to  the  laws  of  the  State  in 
force  at  the  testator's  death,  that  the  heirs  would  take  the 
realty  in  the  descending  line,  without  limitation,  by  way  of 
representation  and  ^mt  stirpes,  and  the  distributees  to  take  the 
personalty,  wonld  be  the  children  of  brothers  and  sisters  to  the 
exdnsion  of  the  remoter  descendants, 

In  view  of  this  inequality  of  benefit  among  the  deecend- 
ante  of  iite  s^me  stirpes,  &h\e  and  exhaustive  arguments  have 
been  presented  in  support  of  a  different  construction  of  the 
will.  In  the  first  place,  it  is  contended  that  the  word  ''  heirs," 
SB  used  in  the  fourth  clause  of  the  will,  omst  be  taken  in  its 
strict  technical  sense,  as  designating  the  objects  of  testator's 
bounty,  and  that  the  entire  estate,  real  and  personal,  will  go  to 
the  same  persons.  Like  all  other  legal  terms  the  word  "  heir  " 
or  "  heirs,''  when  unexplained  and  nacontrollod  hy  the  context, 
is  nsnally  interpreted  according  to  its  strict  and  technical  im- 
port, in  which  sense  it  designates  the  person  or  persons  ap- 
pointed by  law  to  succeed  to  the  real  estate  in  case  of  intes- 
tacy. (2  Jar.  on  Wills,  61,  5tb  Am.  ed.)  But  an  intention 
actoally  expressed,  or  to  be  gathered  from  the  language  used, 
will  prevail  over  the  technical  meaning  of  the  word.  Where  a 
mixed  fund  of  realty  and  personalty  is  given  to  the  heir,  less 
difficulty  has  been  found  in  treating  the  person  answering  the 
description  as  taking  both  funds.  {DeBewuvoir  v.  DeSeauvoir, 
3  H.  L.  Cas.  524,  558;  Gwynne  t.  Muddook,  14  Ves.  488.) 
Bnt,  as  said  by  the  great  judge,  Sir  William  Qrant,  who  deliv- 
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ered  the  opinioD  in  the  last  of  these  cases,  "it  is  alwa^B  i  qnes- 
tioQ  of  intention  what  the  testator  means  by  the  use  of  eodi 
description."  And  the  Btate  of  the  authorities  is  sach  that  the 
vice-chancellor  of  England  felt  constrained  to  say  in  a  compan- 
tivtly  recent  case :  "  I  cannot  aesent  to  euch  a  proposition  of  law 
BB  that  where  real  and  personal  estate  are  blended,  the  pei«n- 
alty  goes  as  the  realty.  Such  a  proposition  is,  I  think,  bad  law, 
and  aathority  is  the  otber  way."  (Herrick  v.  FranJdin,  L.  R. 
6  Eq.  594.)  In  a  still  more  recent  case,  where  a  direction  to 
divide  a  sam  of  money  "  amongst  the  heirs  of  jnj  late  brother," 
was  held  to  give  the  money  to  the  next  of  kin  of  the  brother 
according  to  the  statnte  of  distributions,  another  vice-chancellor 
said :  "  In  the  midst  of  the  *  confusion  worse  confounded' 
which  exists  among  the  anthorities  on  this  subject,  I  most  oi- 
deavor  to  put  snch  a  construction  upon  the  language  of  tbii 
will  as  the  general  sense  of  the  instrament  requires."  {In  rt 
Sieivens'  Trusts,  L.  R.  15  Eq.  110.) 

In  this  State  we  have  held  that  the  word  "heirs"  is  flexi- 
ble, and  may  mean  heir  at  law  or  next  of  kin,  according  to  the 
natnre  of  the  property  given,  and  the  construction  can  be  ap- 
plied to  a  mixed  devise  reddendo  singiila  singulis.  (  Ward  v. 
Saimders,  3  Sneed,  337  \  Ingram  v.  Smith,  1  Head,  412,  436 ; 
Gosling  V.  Galdtoelly  1  Lea,  454.)  The  weight  of  authority  is 
in  favor  of  the  flexible  character  of  the  word.  {Oittings  v. 
MoDermoit,  2  M.  &  K.  69 ;  Yaux  v.  Henderson,  IJ.  &  W. 
388  n, ;  Vrown  v,  B^nesey,  4  Hawks.  392 ;  Ferguson  v.  Stewart, 
14  Ohio,  140 ;  ClarJc  v.  Lynch,  46  Barb.  68 ;  Boons  v.  GodhoUl, 
6  Rich.  Eq.  26 ;  Jforton  v.  Barrett,  23  Me.  257.) 

It  is  next  contended  that  the  will  provides  for  equal  diviucoi 
among  the  heirs.  If  the  testator  has  introduced  into  the  gift 
expressions  requiring  an  equality  of  distribution,  the  statutoiy 
mode  is  in  general  exclnded,  and  the  class  of  heirs  or  devisees 
designated  take^wr  capita.  {Puryear  v.  £!dmondson,  4  Heisk. 
43 ;  Parrish  v.  Gromnes,  1  Tenn.  Ch.  581 ;  Low  v.  Smith,  25 
L.  J.  Cb.  293.)  But  this,  too,  is  controlled  by  the  inteuticm  of 
the  testator,  and  if  that  intention  leaves  it  doubtful  in  what 
proportions  the  class  is  to  take,  and  a  fortiori,  if  it  expresses 
or  fairly  implies  the  contrary,  the  rule  of  equality  will  not  pre- 
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vaiL  {Harru?  EstaU,  74  Penn,  St.  452.)  And  if  it  can  be 
fairly  ^thered  from  the  will  tliat  the  testator  intended  that  his 
propertj  aboiild  go  according  to  the  etatntee  of  descent  and  dis- 
tribntion,  even  the  expreea  use  of  the  words  "  equally  divided," 
or  "  Bbare  and  share  alike,"  will  not  change  the  resnlt.  {Fiel- 
der T.  AahtooHh,  L.  R.  20  Eq.  410 ;  RoUoway  v.  BadcUffe,  23 
Bear.  163 ;  Booth  y.  Vioars,  1  Coll.  C.  C.  6 ;  Flinn  v.  Jinkins, 
1  ColL  C.  C.  365 ;  .g*ny  v.  Savage,  121  Maaa,  303.)  In  Hoi- 
loway  Y.  Ba^AAiffe,  ut  supra,  the  diviBion  was  to  be,  "  equally 
amongBt  my  l^al  personal  representatiree,  in  such  and  the  like 
manner  as  if  the  same  bad  been  to  be  paid  nuder  the  statute  of 
dietribations,"  and  the  same  point  was  made  as  in  the  case  now 
before  as.  "  It  ie  contended,"  aays  the  Master  of  Kolle,  "that 
the  trne  reading  is  to  refer  to  the  statute  to  ascertain  who  are 
the  persona  to  take  nnder  the  description  of  '  legal  representa- 
tives,' and  nothing  more,  and  thereby  gire  effect  to  the  words 
'  equally  amongst.'  It  will  be  seen  that  though  the  testator 
^ve  this  moiety  equally  between  the  persons  so  ascertained, 
still  the  statute  of  distribution  is  referred  to,  not  only  for  the 
purpose  of  pointing  ont  who  are  the  persons  to  take,  but  also, 
for  the  purpose  of  pointing  out  the  manner  in  which  they  are 
to  take."  In  Fielder  v.  AahvMrth,  ut  supra,  the  words  of  the 
will  were :  '^to  distribute  the  residue  to  my  relatives,  share  and 
ehare  alike,  as  the  law  directs."  8ays  the  vic&Kihancellor ; 
"  What  does  he  mean  by  this  1  Does  he  mean  that  the  rela- 
tives arc  to  take  share  and  share  alike,  or  does  he  mean  them 
to  take  as  the  law  directs  nnder  the  statute  of  distributions  \ 
I  think  that  the  intention  of  the  testator  was  that,  not  having 
made  up  his  mind  how  to  divide  his  property,  and  probably 
not  knowing  exactly  how  it  would  go  under  the  statute  of  dis- 
tributions, he  thought  it  better  to  leave  it  entirely  to  the  taw, 
having  contidence  that  it  would  then  be  divided  in  the  most 
proper  manner.  The  only  mode  of  effecting  this  object  is  to 
disregard  the  words  '  share  and  share  alike,'  and  order  the  prop- 
erty to  be  divided  as  the  law  directs — that  is,  according  to  the 
Btatute  of  dietribations." 

The  obvious  intention  of  the  testator  in  the  clause  in  the 
will  now  before  us,  was  to  refer  to  the  laws  of  Uie  State  of 


Diqilized  by  Google 


296  AMBSICAN  PROBATE   REPORTS. 

TenneBBee  now  in  force,  not  only  for  the  pnrpoae  of  pointing 
oat  the  pereoDB  who  are  to  take,  but  alao  for  the  pnrpoee  of 
pointiDg  out  the  mauaer  in  which  they  are  to  take.  The  teeti- 
tor,  not  having  made  ap  his  mind  how  to  divide  his  propertj, 
and  probably  not  knowing  exactly  how  it  would  go  ander  the 
statutes,  thoQght  it  better  to  leave  it  entirely  to  the  law.  And 
he  has  not  hampered  hie  general  intent  by  any  ench  inconoB- 
tent  and  clearly  expressed  phrases  aa  those  exUting  in  the  two 
English  cases  cited.  The  only  additional  words  nsed  by  him 
are:  "None  preferred,  none  discriminated  against."  Pre- 
cisely what  was  meant  by  these  words  is  doubtfnl.  Bnt  proba- 
bly the  testator  only  intended  to  say,  no  matter  where  my 
heirs  may  be,  nor  who  they  are,  let  them  take  the  share  of  mj 
estate  which  the  law  gives  them.  At  any  rate,  they  are  not 
directly  inconsistent  with  the  residue  of  the  clause,  and  cannot 
control  its  plain  meaning. 

There  is  no  ground  in  the  language  of  the  will  for  the  con- 
tention of  the  executor  that  he  is  authorized  to  sell  the  land  of 
the  estate.  There  is  no  conveyance  of  the  land  to  him,  nor 
any  authority  given  to  him  to  sell.  The  general  power  ccHi- 
ferred  upon  the  executor  by  the  sixth  clause  is  only  sach  as 
would  belong  to  him  as  executor,  to  take  charge  of  the  estate 
and  execute  the  will.  Whatever  may  bare  been  the  intention 
of  the  testator,  the  actual  language  used  does  not  admit  of  any 
other  constmction.  There  is  not  the  slightest  indication  of  an 
intent  to  convert  the  land  into  money  to  be  distributed  as  sach. 

No  question  of  advancement  can  be  raised  under  this  wilL 
For,  whether  the  heirs  and  next  of  kin  take  under  this  will,  or 
by  law,  the  interest  being  the  same,  the  whole  ratate  is  dis- 
posed of,  rendering  equajity  impossible.  The  testator  had 
made  no  advancements  in  his  lifetime. 

There  is  no  error  in  the  chancellor's  decree,  and  it  must  be 
affirmed.  The  costs  will  be  paid  oat  of  the  estate,  and  the 
cause  remanded. 
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Afpuoatiom  fob  ashinistkation  bt  attobhet  in  fact  of 

LBOATEZ. — PbOOF  OF   FOBBIOH   WILL   BT   OOXXIBSION. 

An  igrot  of  a  legBtee  appomtsd  by  jnwer  of  attorni  j  to  ask  for  and  rsceire  l«t- 
l««  of  admlniatratioD,  la  "  a  penon  Interested  io  the  eatate  "  within  the  ilatiita, 
and  tha  amrogBte  haa  jortadlctioD  to  award  the  latten  aiked  for  on  each  agent'* 
petition. 

Whore  a  testator,  not  an  Inhahitaat  of  thts  State,  diM  ont  of  it,  laaring  assata, 
the  anrrogate  of  the  conntj  where  the  auels  are  haa  jmiadiotioD  to  take  proof 
of  the  will,  and  may  aet,  thongh  the  ori^nal  will  i«  In  tha  poeeewloD  of  a  conrt 
of  another  eonntry,  and  cannot  be  produced  before  him. 

In  proeoedinga  fbr  the  probata  of  such  a  will,  the  azhihllion  of  the  ori^^aal  docv- 
awnt  before  ctwoDiistioDerB  appointed  by  the  aorrogale  to  take  tesUmapy  in 
the  foreign  conntry  is  sabstsntlaUy  a  prodtictlon  of  the  same  before  anch  anrro- 
gat«L 

Affeal  from  a  jadf^ent  of  the  Supreme  Court,  G}«Der&I 
Term,  affirming  a  decree  of  the  sarrot^te  of  Ulster  coantj, 
admitting  to  probate  the  will  of  John  Bnasell,  "  late  of  Broom- 
park,  Denny  Sterlingshire,  Scotland,  deceased,"  bb  a  will  of 
real  and  personal  estate. 

The  will  had  been  previously  admitted  to  probate  in  Scot- 
land, and  was  in  the  cnstody  of  the  coort  there.  It  disposed  of 
real  estate  eitnate  in  Ulster  county,  and  of  personal  property 
in  this  State,  as  well  ae  of  real  and  personal  property  in  Soot- 
land.  It  was  executed  according  to  the  laws  of  Scotland,  and 
also  according  to  the  laws  of  this  State.  The  evidence  of  the 
subscribing  witnesses  to  the  will  was  taken  by  commission 
iBsned  by  said  surrogate  to  commissioDerB  residing  in  Scotland^ 
a  copy  of  the  will  was  annexed  to  the  commission,  and  certified 
by  the  commissioners  as  a  correct  copy. 

The  further  material  facts  pertinent  to  the  questions  dis- 
cnsaed  are  stated  in  the  opinion. 

Charles  A .  bowler,  for  appelUnt. 

S.  L.  St^binSy  for  reepondents. 
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FiNOH,  J.  The  jarisdietion  of  the  surrogate  of  ITlater  conntj 
to  take  the  proof  of  a  will  of  real  and  personal  estate,  executed 
in  Scotland  b;  a  citizen  of  this  State  temporarily  resident  is 
that  conntry,  in  accordance  both  with  the  foreign  law  and  widi 
onr  own,  upon  the  production  of  an  exemplified  copy  of  the 
will,  the  original  remaining  in  the  cnatody  of  the  foreign  triba- 
nal,  is  qneetioned  upon  thiB  appeal. 

That  jurisdiction  is  first  assailed  npon  the  gronnd  of  the 
inenfficiency  of  the  petition  with  which  the  proceedings  for 
probate  began.  Janet  Knseell  was  a  legatee  and  devieee,  aod 
named  as  execatriz  in  the  will  of  the  testator.  Her  right  to 
ask  for  ita  probate  is  not  at  all  questioned,  bnt  that  is  claimed 
to  be  a  personal  right  which  coald  not  be  devolved  upon  ■ 
stranger  to  the  estate,  or,  if  so,  was  not  in  the  present  case 
formally  and  safficiently  acted  upon.  The  l^atec  and  execn- 
trix,  by  a  power  of  attorney  dnly  and  properly  executed,  and 
which  recited  at  large  the  circnmstances  rendering  it  neceesaiy, 
appointed  the  respondent  Hartt  her  agent  and  attorney,  in  her 
name,  place  and  stead,  to  present  the  will  ordnly  anthenticated 
copies  thereof  to  the  proper  sorrogate  for  probate,  and  to  have 
the  same  dnly  proven  as  a  will  of  real  and  personal  estate,  and 
to  aek  for  and  receive  letters  of  administration,  and  take  pos- 
seseion  of  and  administer  npon  the  estate  of  the  deceased. 
Hartt  thereafter  presented  to  the  sorrogate  of  Ulster  connty  a 
petition  setting  forth  the  nsnal  and  necessary  facts,  and,  in  ad- 
dition, detailing  the  pecnh'ar  circnmstances  of  the  case,  and  ask- 
ing for  the  probate  of  the  will  and  the  issae  to  himself  of  lettos 
of  administration  with  the  will  annexed.  This  petition  wasae- 
companied  on  its  prodaction  to  the  surrogate  by  the  original 
letter  of  attorney.  Upon  these  papers  the  surrogate  acted,  and  is- 
sued the  usnal  citations.  It  is  now  objected  that  nnder  the  power 
of  attorney  the  respondent  was  only  authorized  to  petition  for 
probate  "in  the  name"  of  the  executrix,  and  that  the  petition 
actually  presented  was  in  hie  own  name  and  not  in  that  of  his 
principal.  The  criticism  has  very  little  just  force  beyond  its 
purely  technical  character,  and  touches  rather  the  form  than  the 
sabstance  of  the  proceeding.  The  petition  and  letter  of  attor- 
ney taken  together  substantially  make  Janet  Russell  the  real 
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petitioner ;  but  if,  by  reaeon  of  the  form  adopted,  some  doubt 
shoold  remain,  it  is  enfficient  to  say  further  that  the  letter  of 
attorney  traaeferred  to  Hartt  the  right  of  the  ezecntrix  to  let- 
ters of  adminiBtratioD,  and  that  a  person  having  such  a  light  is, 
in  oar  opinion,  a  person  "  interested  in  the  estate  "  (8  K.  S.  [6th 
ed.]  65,  §  52),  and  so  has  a  right  to  ask  hy  petition  fortheissae 
of  the  letters  of  administration  to  which  he  is  entitled.  The 
Barrogate,  therefore,  properly  acted  upon  the  petition  and  had 
joriBdiction  to  entertain  the  proceeding. 

Dnring  its  progress,  and  while  it  was  pending,  Janette  Os- 
trander,  one  of  the  contestants,  died,  learing  infant  heirs.  A 
aapplementary^  petition,  signed  "  James  C.  Hartt  by  S,  L.  Steb- 
bins,"  was  therenpon  presented  to  the  surrogate,  setting  forth 
such  death  of  one  of  the  parties  and  the  names  of  the  infant 
heirs.  Citations  were  issued  to  such  infants,  and  on  their  re- 
turn a  special  guardian  was  appointed.  It  is  now  objected  that 
Stebbins,  who  was  merely  counsel  for  Hartt,  had  no  right  to 
make  the  petition  and  the  surrogate  gained  no  jurisdiction  over 
the  infants.  We  are  not  able  to  see  the  necessity  of  a  petition 
by  Harrt  or,  indeed,  of  any  petition  to  jastify  the  surrogate  in 
bringing  in  the  infants.  The  officer  had  already  acquired  juris- 
diction of  the  proceeding  and  of  the  parties  who  were  entitled 
to  be  heard  at  its  commencement.  The  statute  proTidea  that 
tapon  an  application  for  the  probate  of  a  will,  the  surrogate  shall 
"  ascertain  "  whether  any  of  the  pei«ons  interested  are  minors, 
and  if  so,  their  names  and  places  of  residence,  and  if  there  be 
flu^rh,  appoint  a  special  guardian  to  take  care  of  their  interests. 
(Laws  of  188t,  chap.  460,  §  6  ;  3  R.  S.  [5th  ed.]  147,  §  51.) 
While  it  is  common  to  fnmish  the  requisite  information  in  the 
original  petition,  we  know  of  no  rule  which  compels  the  surro- 
gate to  "  ascertain  "  it  in  that  way  alone.  And  when,  after 
proceedings  for  probate  actually  begun,  a  minor  becomes  intei^ 
ested  by  reason  of  the  death  of  one  of  the  parties,  and  the  sur- 
rogate *'  ascertains  "  that  fact,  his  duty  and  right  to  bring  in  such 
minor  and  appoint  for  him  a  special  guardian  is  equally  plain. 
How  the  officer  ascertains  the  fact  and  the  necessity  is  not  made 
material.  The  affidavit  of  an  attorney  or  counsel  in  the  case  is 
quite  sufficient  to  give  the  information  and  authorize  the  snr- 
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rogate  to  act.  In  a  case  before  the  surrogate  of  New  York, 
the  omission  of  a  minor  as  a  part;  to  the  proceeding  waa  dis- 
covered, by  the  BQrrogate  himself,  after  twelve  years  oi  litiga- 
'  tion,  and  a  special  gnardian  appointed.  (StUtu^  £gkUe,  I 
Tncker,  330.) 

Passing  these  preliminary  objections  we  reach  the  graver  and 
more  important  claim  that  the  Bmrogate  had  no  jaiisdiction  to 
take  proof  of  the  will  as  a  will  of  real  estate,  because  it  wae  in 
the  possession  of  a  court  or  tribunal  of  justice  in  another  coontiy, 
whence  it  could  not  be  obtained.  The  dispute  comes  down  to 
a  single  point.  The  appellant  insists  that  prior  to  the  act  of 
1830  (Chap.  320)  there  was  no  jurisdiction  or  authority  lodged 
anywhere  to  take  the  proof  of  foreign  willa,  and  for  that  reason, 
expreaaly  so  stated  by  the  revisers,  seven  new  sections  were 
added  conferring  snch  power  apon  the  chancellor.  On  behalf 
of  the  respondent  it  is  said,  that  jurisdiction  to  take  the  proof 
of  foreign  wills  was  vested  in  the  Surrogate's  Court,  but  was  so 
hampered  and  rendered  inefiectnal  in  cases  where  tfaewitnessec 
could  not  be  produced  by  the  inability  of  that  court  to  iseue  a 
commiBBion  as  to  make  necessary  and  occasion  the  authority 
conferred  upon  the  chancellor,  that  such  jurisdiction  in  equity 
was  concurrent  with  that  of  the  Surrogate's  Coort  and  did  not 
exclude  it ;  and  that  the  difficulty  in  the  way  of  the  latter  court 
of  its  want  of  power  to  issue  a  commission  was  removed  in 
1837  (Chap.  460,  g  77).  In  IsAam  v.  Oibions  (1  Bradf.  69), the 
learned  surrogate  very  satisfactorily  demonstrates  tliat  jurisdic- 
tion has  always  been  with  the  surrogate  to  take  the  proof  of 
foreign  wills,  having  been  conferred  by  the  general  authority 
to  take  the  proof  of  wills  of  non-inhabitants  where  assets  have 
been  left  in  or  have  come  into  his  county  (Act  of  1787, 1  Greenl. 
366;  act  of  1801,  1  R.  L.  449),  and  that  the  practice  has  been 
uniform  to  issue  letters  testamentary  or  of  administration  on 
the  production  of  an  exempli  fication  of  the  foreign  decree  of 
probate.  The  very  learned  opinion  of  Judge  Daly  in  the  case 
oi  Brickie  £state  (15  Abb.  Pr.  31),  traces  out  and  explains  the 
early  authority  and  joriadiction  of  the  surrogates'  conrte,  with 
a  patience  and  accuracy  of  research  which  leaves  nothing  to  be 
added.    It  seems  to  as  most  probable  that  by  the  phrase  "  foi^ 
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eign  wills"  the  reTiaers  meant  sach  willa  as  could  only  be 
proved  abroad,  becauBe  the  witnesBee  resided  abroad.  (Isham 
V.  Gibbone,  supra.)  In  tbat  sense  the  defect  they  pointed  out 
existed.  It  conld  be  remedied  in  two  ways.  One  was  to  give 
the  necesBary  probate  juriediction  to  the  courts  of  Chancery, 
which  could  Ibsuq  a  commiasion  to  examine  the  foreign  wit- 
nesses ;  and  the  other  was  to  arm  the  Surrogate's  Court  with 
authority  to  isane  a  commisBion.  The  revisers  adopted  the  first 
method,  but  the  legislatnre  in  1837  added  the  second.  It  is 
said,  however,  and  that  appears  to  be  the  preciBe  and  ultimate 
point  of  the  argument  made  by  the  learned  couuBel  for  the  ap- 
pellant, that  except  in  the  ease  provided  for  by  chapter  384  of 
the  Laws  of  1840,  no  authority  has  ever  been  given  to  a  Bur- 
rogate  to  act  on  a  will  the  original  of  which  cannot  be  prodaced 
before  him.  We  think  the  act  of  1837  is  broad  enough  to  cover 
the  case.  It  expressly  authorizes  the  surrogate  of  each  couq- 
ty  to  take  proof  of  the  last  wills  of  all  deceased  persons  where 
the  testator,  not  being  an  inhabitant  of  this  State,  shall  die  out 
of  the  State  leaving  aBBctB  in  the  county  of  such  Burrogate  (§  1) ; 
and  then  restoreB  the  incidental  powers  of  surrogates,  and  au- 
thorize them  to  issue  commissions  to  take  testimony  in  foreign 
countries.  And  the  right  of  the  surrogate  to  admit  a  will  to 
probate  within  this  State,  upon  the  producSion  of  an  exempli- 
fication of  the  foreign  record  thereof,  is  distinctly  recognized  by 
chapter  403  of  the  act  of  1863.  But  the  point  pressed  upon  us 
is  also  well  answered  by  the  suggestion  of  the  learned  surrogate 
who  admitted  the  will  to  probate,  that  the  commission  issaed  by 
the  surrogate  made  the  commissioners  officers  of  the  court  for 
the  purposes  for  which  it  was  issued  ;  that  in  the  execution  of 
the  authority  conferred  they  stood  in  the  place  of  and  repre- 
sented the  court;  and  that  the  exhibition  of  the  ori^nal  will 
before  them  in  Scotland  was  substantially  a  production  of  the 
will  before  the  court.  Certainly  no  really  useful  or  beneficial 
purpose  to  be  derived  from  such  production  was  lost  to  the 
parties,  when  the  commissioners  appointed  by  the  court  were 
enabled  to  see  and  examine  it,  and  to  certify  personally  to  the 
correctness  of  the  copy  returned. 

The  final  point  taken  by  the  appellant  is  founded  upon  an 
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tilled  fact  whicli  the  Biim^;ata  hu  fonnd  a^ainat  bim,  and  ire 
think  correctly  upon  the  evidence.  The  finding  is  expreadj 
that  the  deceased  was  an  inhabitant  of  Scotland  at  the  time  of 
his  death,  and  not  of  this  State. 

The  jadgment  of  the  General  Term  affirming  the  decree  of 
the  Borrogate  shonld  be  affirmed,  with  costs. 

All  coDCor. 

Judgment  affirmed. 


PwMgnUmwt  of  wtn  by  penon  inlensted.    BeMu^on  t.  Bramtmoa,  1  Am. 
ProhR4n, 


GlLBEBT  VS.  WELSOB. 

[76  Indlns,  OBl] 

iHrxmoNTB. — Bask  stock  hot  pkopeb. 

A  dlroction  In  ■  irill  tluft  ■  Ugnaj  be  put  %t  intarart  mnit  be  ifariBUf  taOemui. 

la  n^  a  caw  b«Dk  atoek  ii  aot  ft.proper  InrcMoieiit 
An  inmUDent  of  e*tat«  fund*  in  mcutIUm  in  the  nMne  of  the  exerator  !■  i»- 

propar. 

From  the  Clark  Circiiit  Court. 

Jf.  C.  Bester,  for  appellantfi. 

C.  L.  Jevs^  and  S.  E.  Jmoett,  for  appellee. 

Woone,  J.  The  appellants,  who  are  husband  and  wife,  filed 
exceptions  to  the  final  settlement  report  of  the  appellee,  aa  ad- 
ministrator, with  the  will  annexed,  of  the  estate  of  John 
Denny.  Issaes  of  fact  were  formed,  and  a  trial  had,  which 
resulted  in  a  finding  and  judgment  for  the  appellee,  confirming 
his  report  aod  disebai^png  him  from  hie  tnut  aa  to  the  aj^e)- 
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lant  Agnes  C.  Oilbert.  The  only  qneation  preaeuted  here  is^ 
whether  the  finding  is  eontrarj  to  the  law  and  the  evidence. 
There  is  no  conflict  in  the  evidence,  and  it  shows  the  following 
&ots: 

John  Denny  died  testate,  and  by  his  will  tnade  a  beqneet  to 
his  daughter  Agnes,  which  was  not  to  be  paid  to  her  so  long  aa 
ahe  remained  the  wife  of  her  then  hasband,  bnt  was  to  be  pnt 
at  interest  by  the  executor,  and  the  interest  to  be  paid  to  her 
in  person.  The  terms  of  the  will,  so  far  as  necessary  to  be  con- 
sidered, may  he  foond  in  the  opinion  delivered  in  Gilb^i  v, 
Wdsoh,  51  lod.  491,  in  which  case  it  was  decided  that,  having 
been  divorced  from  her  said  husband,  she  was  entitled  to  re- 
ceive the  bequest  into  her  own  poesession  aud  control.  Bar- 
nett,  the  executor  named  in  the  will,  managed  the  trust  until 
Jane,  1S74,  when  he  made  to  the  court  a  report  for  final  set- 
tleoient,  showing  in  his  hands  from  said  legacy,  for  the  nse  of 
said  Agnes,  the  sum  of  $1,614  63,  and  an  equal  sum  for  her 
sister  Eliza,  and  asking  to  be  allowed  to  resign  the  trust.  This 
report  the  coort  approved,  and  ordered  him  to  pay  said  snms. 
to  his  SDCceseor,  when  appointed.  Thereupon  the  appellee  was 
duly  appointed  the  successor  in  said  trast,  for  both  said  Agnes 
and  Eliza ;  but,  instead  of  taking  from  Bamett  the  said  sums 
in  money  which  Bamett  was  ready  to  pay,  the  appellee  re- 
ceived the  sum  of  $19  26  in  cash,  and,  for  the  remainder,  took 
an  as»gnmeut  of  thirty  shares,  of  the  par  value  of  $100  each, 
of  the  capital  stock  of  the  First  National  Sank  of  Jeflersonville, 
Indiana,  at  and  for  the  price  of  $105  for  each  share.  The  as- 
signnient  was  taken  by  the  appellee  in  his  own  name,  without 
any  tmat  being  expressed  or  indicated,  but  with  the  intention 
io  hold  the  stock  as  an  investment  of  said  legacies;  and  this 
intention  was  known  to  the  ofBcers  of  the  bank.  The  bank 
was  at  the  time  prudently  managed,  and  was  paying  five  per 
cent,  semi-annual  dividends  upon  its  stock,  which  was  then 
worth  in  the  market  and  in  fact  $106  per  share.  Before  re- 
ceiving the  stock,  the  appellee  made  careful  and  proper  in- 
qniries  concerning  its  valne,  and  took  it  in  good  faith,  believ- 
ing it  to  be  a  good  and  safe  investment.  Thereafter  the  ap- 
pellee paid  to  the  said  Agnes  the  dividends  received  upon  said 
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stock,  bnt  for  each  anm  so  paid  to  lier  she  gare  a  receipt  de- 
ecribiDg  it  as  "  interest  od  my  legacy,"  or  "  interest  on  my  leg- 
acy of  $1,614  63,"  etc.  Id  bie  receipt  to  bis  predecessor  in  the 
trust,  the  appellee  had  ebarged  himself  with  that  Kom  of  money 
received  on  accoant  of  tbe  legacy  of  said  A^ies;  the  verified 
Unal  statement  of  Bamett,  with  which  said  receipt  was  filed  as 
voncber,  showed  the  transfer  of  said  sum  in  money ;  and  thoe 
is  in  tbe  evidence  nothing  which  shows,  or  fairly  tends  to  abov, 
that  the  said  Agnes  knew  or  approved  of  tbe  investment  in 
said  shares  of  stock.  Soon  after  the  investment  was  made,  the 
bank  suffered  nnezpected  losses,  eqoal  to  one-fonrth  of  the 
value  of  the  capital  stock,  and,  in  consequence  thereof,  the 
original  shares  were  cancelled,  and  new  stock  iseaed  to  tbe 
amount  of  seventy-live  per  cent,  of  tbe  old,  making  the  new 
shares  of  par  valae,  bat  reealting  in  a  loss  of  nine  hnndred  dol- 
lars of  the  sum  invested  by  tbe  appellee,  of  which,  in  his  said 
final  report,  he  has  charged  the  one-half  against  said  Agnee; 
and  to  this  charge  mainly  the  appellants  address  their  excep- 
tions. The  new  shares  of  stock  were  also  issned  to  the  appel- 
lee in  bis  own  name.  The  original  purchase  bad  been  made 
by  tbe  appellee,  without  an  order  of  court  therefor,  and  the 
transaction  bad  never  been  reported  to  the  court  or  confirmed, 
before  tbe  confirmation  of  said  final  report,  from  which  this 
appeal  is  prosecuted.  Tbe  evidence  also  shows  a  settlement 
between  the  parties,  which,  according  to  the  testimony  of  the 
appellee,  the  only  witness  who  testified  on  tbe  subject,  was  aa 
follows:  "About  the  20th  day  of  October,  1876,  after  the 
bank  stock  had  been  reduced,  and  while  I  supposed  I  had  to 
bear  the  loss  of  tbe  depreciation,  Mr.  Gilbert  and  I  agreed  that 
I  should  pay  him,  for  his  wife,  eight  hundred  dollars  in  cash, 
and  should  transfer  to  them  six  hundred  dolUrs  of  the  new 
stock  that  bad  been  iesned  to  me,  tbe  stock  to  be  taken  at  par 
valoa  I  was  to  retain  tbe  right  to  receive  whatever  ^as  made 
on  the  said  stock  from  the  suspended  debts  due  the  bank.  In 
accordance  with  this  agreement,  I  paid  the  eight  hundred  dol- 
lars and  transferred  the  six  hundred  dollars  of  bank  stock  to 
Mr.  Gilbert,  and  took  tbe  receipt  of  himself  and  wife  for  four- 
teen hundred  'dollars.     It  was  agreed  further  between  ns,  at 
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that  time,  that  as  soon  as  I  ehoald  settle  with  the  court,  and 
find  what  more  wae  due  his  wife,  if  anything,  I  shonld  then 
pay  sncli  balance,  if  any.  This  agreement  with  Gilbert  was 
made  apon  the  supposition  that  t  had  to  account  for  the  sum 
of  $1,614  63,  for  which  I  had  receipted  to  Bamett  ae  bo  much 
money." 

The  appellants  claim,  npon  these  facts,  that  the  loss  on  the 
bank  ebaree  is  the  individual  loss  of  the  appellee,  because  the 
investment  was  made  without  authority  of  the  court,  was  made 
in  his  own  name  as  an  individual  investment,  and,  if  made  iu 
«xecutioQ  of  the  trust,  it  was  in  violation  of  the  terms  of  the 
will,  which  required  the  legacy  to  be  put  at  interest.  On  the 
other  hand,  the  counsel  for  the  appellee  claim,  on  the  authority 
of  1  Perry's  Trusts,  sees.  453,  460,  that  the  direction  to  put  at 
interest,  means  no  more  than  a  direction  to  make  the  fund  pro- 
ductive, and  that  the  appellee's  duty  was  to  m^e  an  invest- 
ment, without  waiting  for  an  order  of  court  therefor.  They 
further  argue  that  bank  stock  is  a  proper  investment,  and 
claim  that  it  is  so  held  in  by  far  the  greater  number  of  the 
States  of  the  Union,  wherein  the  conrts  have  passed  upon  the 
question.  They  cite  Harowrd  College  v.  Amory,  9  Pick.  446 ; 
Zovdl  V.  Minot,  20  Pick.  116;  Clark  v.  Garfidd,  8  AUen, 
427 ;  Smyth  v.  Bum»,  25  Miss,  422 ;  Brown  v.  Wr^ht,  89  GHl 
46 ;  Hammond  v.  Hammond,  2  Bland's  Oh.  306 ;  Oray  v: 
iyncA,  8  GilL  408 ;  Mvrray  v.  Femour,  2  Md.  Oh.  418. 

There  are  several  reasons  why,  in  oar  judgment,  the  loss 
in  question  must  be  borne  by  the  appellee.  First,  because,  at 
the  beginning  of  his  trust,  withholding  the  truth  of  the  case 
from  the  court  and  the  parties  interested,  he  charged  himself 
on  the  record  with  money  not,  in  fact,  received,  and  took  the 
assignment  of  the  stock  in  bis  own  name.  Further,  that  the 
facts  stated,  there  is  no  ground  for  charging  any  bad  faith,  and 
it  is  to  be  presumed  that  none  was  intended ;  yet,  by  the  course 
pursued,  the  appellee,  in  some  measure,  saved  the  opportunity 
of  claiming  for  himself  the  benefit  of  any  rise  in  the  value  of 
the  shares,  and,  a  loss  having  occurred,  he  should  not  be  per- 
mitted to  cast  it  upon  the  trust  estate.  The  rule,  which  re- 
quires that  trust  funds  be  kept  separate  from  individual  mon- 
Toi,.  n.— 20 
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eyi  or  inveetments,  cannot  be  relaxed  with  safety.  It  is  wdl 
settled,  that,  if  a  tmstee  deposit  the  trast  fond  in  bank,  in  his 
own  name,  he  will  be  chsreed  with  interest  upon  it,  and,  if  a 
loss  occnr,  throngh  failure  of  the  bank,  or  otherwise,  he  most 
Bofier  it.  (1  Ferry's  Trnats,  sees.  443, 444, 468,  and  cases  cited.) 
It  ie  true  that,  in  Bickardson  y.  The  State,  ex  rel.  55  Ind.  381, 
it  was  held  that  the  taking  of  notes  by  a  gaardian,  in  his  own 
name,  for  moneys  belonging  to  his  ward,  was  not  conclosive 
proof  of  a  conversion.  On  this  subject,  see  ITie  State^  ex  rd. 
V.  Sanders,  63  Ind.  562 ;  Zowry  v.  TAe  State,  ex  rel.  64  Ind. 
421 ;  Tucker  v.  The  State,  ex  rel.  72  Ind.  242. 

But  the  question  before  us  is  not  a  question  of  conversion, 
nor  one  to  be  determined  by  the  same  test.  Whether  a  con- 
version of  the  trust  money  or  property  hae  occurred,  depends 
somewhat  upon  the  intention  of  the  trustee  in  doing  the  uX 
which  is  claimed  to  constitute  the  conversioQ,  as  well  as  upon 
the  nature  and  consequences  of  the  act,  but  the  role  whidi 
holds  the  tniatee  personally  responsible  for  losses  incurred  of 
money  deposited  or  invested  in  his  own  name,  rests,  as  we  con- 
ceive, upon  different  oonsideratioDS.  By  depoeite  and  invest- 
ments in  his  own  name,  the  trustee  obt^ns  advantages  by  way 
of  personal  credit  and  otherwise,  to  which  be  is  not  justly  enti- 
tled, and  good  policy,  vrith  a  view  to  the  faithful  conduct  of 
those  who  are  made  tmstees,  requires  that  they  should,  in  such 
a  case,  take  the  risk  of  loss,  and,  that  there  should  be  no  in- 
quiry permitted  into  the  good  faith  of  snch  transactions,  the 
secret  springs  of  which,  in  most  cases,  it  would  probably  be 
impossible  to  discover. 

In  the  second  place,  the  provision  of  the  will,  that  the  \«g- 
acy  shonld  be  put  at  interest,  is  equivalent  to  a  direction  that 
the  fond  be  either  loaned  at  interest,  or  invested  in  an  interest- 
bearing  security.  The  law  is,  that  such  directions  in  a  last  will 
or  testament  must  be  strictly  followed.  (1  Perry's  Trosts,  sees. 
452,  46U,  461.)  It  cannot  be  properly  said  that  shares  of  cap- 
ital  stock  in  a  bank  are  interestbearing  securities.  Dividends, 
customarily  at  least,  are  declared  at  the  will  of  a  board  of  direc- 
tors. They  may  be  small  or  great,  or,  if  emergencies  require, 
may  be  omitted  entirely.    But  interest  is  a  matter  of  contract, 
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certain  m  amonnt  and  in  tbe  terms  of  payment,  and  always  en- 
forceable bj  the  ample  remedies  of  the  law,  if  the  loan  or  in- 
Testment  be  prudently  made. 

In  the  third  place,  the  evidence  shows  that  the  parties  made, 
and  in  part  exeented,  a  settlement  between  themselves,  on  a 
basis  inconsistent  with  the  position  now  taken  by  the  appellee. 
That  settlement  was  made  npon  the  understanding  that  the  ap- 
pellee was  aeconntable  for  $1,614  63  in  money,  and,  upon  that 
understanding,  the  appellante  consented  to  accept  of  him,  in 
part  payment,  $600  of  his  new  bank  stock.  That  stock  is  not 
money,  and  may  or  may  not  be,  or  have  been,  worth  the  price  . 
at  which  it  was  taken  ;  but,  having  accepted  it  of  the  appellee 
on  the  theory  that  he  most  accoant  for  the  sum  named,  they 
have  the  right  to  have  the  accoant  adjusted  on  that  basis. 

Exception  is  also  made  to  some  small  items  of  costs  paid 
hy  the  appellee,  but  we  do  not  find  that  any  error  has  inter- 
vened in  reference  thereto. 

A  motion  to  dismiss  the  appeal  in  this  case  has  been  filed. 
In  this  respect,  the  facts  are  sabstantially  the  same  as  in  We«t 
•V,  Caving,  74  Ind.  265,  and,  in  accordance  with  the  decision 
made  in  that  case,  the  motion  mnst  be  overruled. 

The  judgment  is  reversed,  with  costs,  and  with  instructions 
to  grant  a  new  trial. 


6«Mrallf —- It  is  nuDifefltly  Improper  (o  take  one  and  Uie  same  aecuilty 
for  an  individual  and  a  TepreBentadve  debt    Elrfetnan  v.Benham,  28  Ala.  SOI. 

So  a  loaning  of  trust  funds  to  the  trustee  on  a  note  and  mortgage  ishde- 
nutavU  rendering  bim  liable  at  the  elecUon  of  the  eutui  gut  trutt.  De  Jar- 
nette  v.  De  Jarnelte,  41  Ala.  706. 

Directions  by  the  oonrt— In  New  HampaMre,  it  ie  held  that  the  court 
may  give  directions  as  to  the  investmenta  to  be  chosen  either  bj  geneial  rule 
or  in  the  speciflc  case.  In  Wheeler  v.  Perr;.  18  N.  H.  807,  It  was  oo  ft  Inll 
filed,  which  embraced  also  the  conetruction  of  a  will. 

In  BuTTlll  V.  Bbeil,  3  Barb.  4S7,  469,  the  will  directed  certain  funds  to  be 
invested  In  England,  and  the  court  held  it  bad  no  power  to  divert  the  fnnda 
from  that  country  without  the  consent  of  all  parties  interested,  which  was 
not  obtainable  where  Infanta,  not  within  the  court's  Jurisdiction,  were  con-  * 

In  Wood  V.  Wood,  6  Vtiffi,  OW,  600,  a  like  ruling  was  made  as  to  the 
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neceadtj  of  conaeate,  and  it  was  said  that  the  court  could  anocnt  for  infutt 
within  ita  jurisdiction. 

In  Armory  t.  Greeii,  18  Allen,  413,  the  testator  directed  tbe  inTMtiDait 
of  a  sum  of  monej,  for  the  benefit  of  hia  dau^ter,  In  a  "dwelUDg-hoaae, 
land,  fniniture  and  Iioueehold  goods."  It  waa  Iteld  tliat  the  iiiTeatBieni 
might  he  made  outside  of  the  State. 

A  change  in  the  character  of  tbe  fond  from  a  penonal^  to  a  radt;  in- 
vestment can  only  be  made  by  leave  of  the  court.  Quick  v.  Flaher,  4  Halst 
Cb.  674,  778;  s  c.l  Stockt  803;  Snowhill  t.  Bnowfaill,  2  Or.  Gh.  SO;  Han- 
ning  V.  Craig,  8  Or.  Cb.  486;  OamhU  t.  Oibeon,  59  Ho.  586. 

Railroad  bonds.— In  King  t.  Talbot,  40  N.  Y.,  76,  tbe  queatJou  was  not 
neceasary  to  a  decision  of  tbe  case,  but  Woodruff,  J.,  at  pag«  91,  said:  "B 
the  reti  estate  Is  ample  to  insure  the  payment  of  tbe  bonds,  I  do  not  at  {oca- 
ent  perceive  that  it  is  necessarily  to  be  regarded  as  ioferloF  to  the  bond  of  aa 
ladirldual  secured  by  mortgage;  it  would  of  course  be  open  to  all  the  inqid- 
ries  which  prudence  would  suggest  if  the  bond  and  mortgage  were  that  of  an 
individual." 

In  Massachusetta,  such  iuTestmente  have  been  approved,  even  wbeR  tbe 
entire  property  of  tbe  railroad  was  without  the  Stale.  Brown  t.  Freodi,  US 
Haas.  410. 

In  Allen  v.  Oaillard,  1  8.  C.  279.  the  investment  was  made  in  mlroMl 
bonds  hearing  seven  per  cent  Interest,  which  were  a  favorite  inTestmeni 
with  c^>italists,  and  sold  in  the  market  at  eighty-five  cents  on  the  dollar. 
The  bonds  were  not  secured  by  mortgage,  and  the  court  disapproved  <rf  tbe 
investment,  holding  that  the  value  of  the  eecorlUea  waa  "  too  unstable  and 
speculative."  i 

Oorernment  bondsr— In  England  the  courts  favored  investments  in  mnA 
securities,  and  in  this  country  they  are  now  universally  regarded  as  pfopo 
securities  for  purchase  by  executors  and  trustees. 

Hnniclpal  bonds  are  not  approved  of  In  all  instances.  Tucker  v.  Tucker, 
88  N.  J.  Eq.  286. 

Feraonal  aecnrltyr-It  is  a  rule  well  settled  In  the  Engli^  Ooort  of 
Chancery,  that  if  an  executor  or  administrator  loans  money  of  the  estate  opm 
mere  personal  security  he  shall  be  individually  answerable  for  any  loos  whidi 
may  accrue  from  defective  eecurity.  8  Williams'  Et  1918 ;  1  Peny  on  Tr. 
g  45S,  and  cases  cited. 

The  same  principle  is  of  general  acceptation  in  the  courts  of  thii  conntiy, 
and  la  sust^ed  by  the  following  authorities;  Gray  v.  Fox,  Saxton,  SSI; 
Yreeland  v.  Vreeland,  16  N.  J.  Eq. 513;  Hoore  v.  Hamilton,  4 Fla.  113;  Horn 
v.  Felkel,  7  Id.  4;  Wells  v.  Origehy,  42  Ala.  478;  TomUes  v.  Reynolifa,  IT 
Id.  109 ;  Gerald  v.  Brinkley,  Id.  170  ;  State  v.  Johnson,  7  Blaekf .  BSH ;  Nyte's 
Eq^te,  6  Watte.  <!b&264;  Smith  v.  Smith,  4  Johns.  Cb.  261 ;  lacey  v.  Darii, 
4  Redf.  403;  King  v.  Talbot,  40  N,  Y.  76;  Bohde  v.  Bruner,  2  Redf.  83& 

In  tbe  case  last  cited,  the  loan  was  made  upon  a  promissoiy  note  at  len 
than  tbe  full  rate  of  interest  allowed  by  law,  and  the  executor  was  charged 
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with  the  highecit  nte  pennittAd,  tdthougli  It  did  not  appettr  thu  klj  loss  had 
occtmed. 

In  Brown  t.  Wright,  80  Oft.  H,  it  ie  said  that  the  English  rule  was  nerer 
adopted  in  tlut  State  in  all  its  stringency,  and  a  loan  of  $1,440  on  a  note  se- 
cnued  by  mortgage  on  alavee  worth  98,000  was  approred. 

In  Enowlton  v.  Brady,  17  K.  H.,  458,  the  court  declare  that  there  ia  no 
kbK)hite  prohibition  against  such  loans  in  all  casee,  ' '  but  generally  security 
ahould  be  obtained  for  any  but  small  aoms  by  mortgage  or  deposit  in  a  naf- 
Inga  bank,  or  by  a  surety  upon  a  note." 

The  MasaachuBetis  rule  la  thus  staled  in  Harvard  College  t.  Amory,  9 
Hck.  461;  "All  that  can  be  required  in  such  coses  is  that  the  tnulae  shall  con- 
duct himself  fdthfully  and  exercise  sound  discretion.  He  is  to  obserre  tiow 
men  of  prudence,  discretion  and  intelligence  manage  their  own  affairs,  not 
in  regard  to  speculation,  but  in  regard  to  the  permanent  disporition  of  their 
funds,  considering  the  probable  income  as  well  as  the  probable  safety  of  the 
capital  to  be  invested." 

Under  this  rule  the  coort,  in  Lowell  v.  Minot,  90  Pick.  116,  sustained  a 
lo«n  on  a  promissory  note,  due  in  one  year,  secured  I^  a  pledge  of  stock  in 
B  muinfacturing  corporation.  But.  in  Clark  t.  Oarfleld,  8  Allen,  427,  a  loan 
Mriely  npon  the  note  of  an  Individual  engaged  in  acttre  business  was  disap- 
prored  of  unleaa  ' '  under  extraordinary  clrcumstancee." 

llie  general  rule  was  approved  In  Klnmouth  v.  Brigham,  S  Allen,  STO, 
and  Brown  v.  French,  135  HaM.  410,  and  in  the  last  case  It  is  said  that  re- 
course must  be  liad  to  the  legislature  for  a  more  strict  or  precise  rule. 

The  rule  in  Bonth  Carolina  holds  trustees  responsible  on  losses  uponloans 
to  private  persons,  unless  collateral  security  is  taken  with  the  loan.  Bnch 
security  should  primarily  consist  of  mortgage  of  unincumbered  real  estate, — 
personal  secoritiea  solely  are  not  in  themselves  admissible,  and  can  only  be 
nude  so  by  evidence  of  the  necessity  and  prudence  of  such  investment 
Nance  v.  Nance,  I  8.  C.  209;  reviewing  the  earlier  cases  of  Bpear  t.  Bpear,  ft 
Rich.  Bq.  184;  and  Mulligan  t.  Wallace.  8  Rich.  Eq.  Ill ;  Allen  r.  Gaillard, 
1  a  C.  370 :  Cuieton  t.  Wilson,  8  Id.  451 :  Singleton  r.  Loundes,  0  Id.  405. 

Amessmente  on  Btoek.— In  SslAte  Snow,  Heyrlck's  Prob.  07,  it  ta  nid 
that  if  the  executor  pays  the  aaseesment  he  takee  the  risk  ttiat  the  stock  will 
reimburse  the  e«tal«.  and  if  he  fails  to  pay  It  he  assumes  the  responsibility  of 
its  being  worth  more  than  tlie  assessment,  and  it  is  suggested,  as  the  wisest 
course,  "  to  place  the  stock  in  the  market,  and  sell  it  as  perishable." 

In  lAdch  T.  Hedin,  8  Nev.  08-100,  and  Estate  of  HiUenovich.  S  Id.,  16S- 
187.  the  primary  du^  of  the  executor  Is  said  to  be  to  sell  stocks  liable  to  as- 
sessments. He  might,  however,  pay  an  assessment  where  there  was  a  liabil- 
ity of  forfeiture  accming  before  he  could  apply  to  the  court  (or  an  order  of 
•ale. 

In  Kpley  v.  Sampson,  10  Hck.  871-878,  it  Is  s^d  that  the  executor  will 
be  i«otected  even  where  the  shame  fall  in  value  In  his  hands  after  thdr  re- 
dempdon,  if  he  acted  prudently  and  in  good  faith. 

Stoeka. — The  English  courts  disapproved  of  Investments  in  stocks  of  pri- 
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TsW  coipontioiu  (U  being  entirely  dependent  on  tbe  ability  and  OAeStj  of  Om 
IndividuslB  composing  tbe  board  of  direction.  Special  Btatates  weie  [iiw  il 
in  22  A  28  and  2S  A  34  Victoria,  to  authorize  such  invcstmenU  withia 
certain  limit&tiotis.     8  Wms.  £xn.  1B16. 

In  Hanunond  r.  Hammond,  2  Bland,  413,  tbe  chancellor  held  that  tbe 
Bngliafa  nile  bad  not  been  extended  to  Haiyland,  and  enumerated  "good 
bank  Btoc^  "  among  the  proper  subjects  for  investment.  A  similar  nding  «aa 
made  in  Qiaj  r.  Lynch,  8  Otll,  403,  where  the  will  leqniied  a  diqioAiiion  of 
the  fnnds  "  in  some  safe  and  profitable  Block,"  and  they  were  put  in  ahuM 
of  the  United  Blatee  Bank  ahorlly  before  its  dissolution. 

In  Harvard  College  v.Amoiy,  9  I^ck.  440,  a  bequest  of  fundstoezeeatna, 
' '  to  loan  the  same  upon  ample  and  sufficient  security,  or  U>  invest  the  same 
in  safe  and  productive  Block,  either  in  the  public  funds,  bank  iharea  or  otho' 
stock,  according  to  their  beet  judgment,"  was  held  to  authorize  loana  <■ 
stocks  of  incorporated  manufacturing  and  Inauiuice  companies. 

In  New  York,  the  English  rule  is  followed,  and  such  investments  an  not 
approved.  Ackerman  v.  Emott,  4  Barb.  636;  KcBea  v.  KcBea.  8  Bradf.  IW; 
King  V.  Talbot,  40  N.  T.  76. 

In  t^lespie  v.  Brooks,  3  Bedf .  840,  It  was  held  to  be  the  duty  of  tbe  ex- 
ecutor lo  sell  bank  and  insurance  stocks,  left  by  the  testator,  wititin  a  Teaaon- 
able  time  after  ttie  latter's  death. 

Where  deceased  died,  the  owner  of  shares  in  a  steamship  company,  irtiidi 
after  his  death  increased  its  capital  stock,  giving  stockholders  the  right  to 
subscribe  at  par  for  the  increase,  it  was  held  that  an  executor  had  no  ri^ 
to  invest  estate  funds  In  such  Increase.    Lacey  v.  Davla,  4  Redl  402,  405. 

In  Smith  v.  South,  7  J.  J.  Harah.  288,  the  court  refused  lo  sanction  a 
purchase  of  Stock  of  the  Bank  of  Kentucky. 

In  Kimball  v.  Rading,  81  N.  H.  862,  874,  the  court,  without  stating  any 
general  rule,  disapproved  of  tbe  purchase  of  stock  In  ao  unfinished  raiboad. 

This  case  was  cited  and  followed  in  Fray's  App.  84  Penn.  St.  lOO,  when. 
without  passing  on  the  propriety  of  an  investment  in  tbe  stock  of  a  man- 
ufacturing company,  tbe  court  held  improper  the  purchaae  of  sudi  stod 
where  the  company's  works  were  not  finished,  and  Its  capital  not  foDy 

Tbe  weight  of  authority  in  Pennsylvania  is  in  favor  of  the  English  rule, 
which  was  applied  in  Nyee'sEst  5  WatU.  A  a  264;  Luken's  App.  7  Id.  «: 
Morris  T.  Wallace,  8  Barr.  810 ;  Hemphill's  App.  18  Penn.  8L  808 ;  Wmtdl's 
App.  23  Id.  44. 

In  Twaddell's  App.  S  Barr,  IS,  an  investment  was  upheld  in  loons  of  tbe 
Lehigh  Navigation  Company,  a  cori»oration  stated  to  own  landed  c»pita]  and 
works  of  great  value,  the.income  from  which  was  pledged  to  pay  the  intereM 
on  such  loans  in  the  first  instance.  In  Pray's  App,  34  Penn.  BL  100,  this  case 
Is  said  to  tie  ahaken,  if  not  overruled,  by  Hemphill's  App.  and  Worrell's 
App.*apra. 

In  Fleasant's  App.  77  Pa.  St,  856,  869,  there  was  a  direction  in  the  will  lo 
invest  "in  some  safe  and  productive  stock,  mortgage  or  other  real  security," 
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uid  aparcJuse  of  bonk  stock  at*  time wben  It  waa  coiuideiedagoodinTeat- 
nMnt  was  at^ld 

In  SmTtb  v.  Bnius,  85  Wm.  433,  an  Inyestmeiit  In  bank  stock  at  tbe  time 
conridered  a  safe  inrestment  was  sustained. 

In  Honk  t.  Plncknej,  ft  RiclL  Eq.  3C7,  the  court  ordered  an  executor  to 
invest  moneys  in  his  hands  in  stock  of  the  Bank  of  Charleston,  bat  such  a 
direction  would  hardly  now  he  giTen,  and  without  it  an  inTeetment  would 
be  (UsapproTed  of  hy  the  court  Nance  t.  Nance,  I  B.  C.  309;  Allen  t.  Osil, 
lard,  1  Id.  ers  1  Womack  r.  Austin,  1  Id.  431. 

The  New  Jeraey  courts  seem  to  follow  the  Bngllah  rule.  TI■^l^^J^^^  t. 
Meeker,  18  N.J.  Eq.  186-140;  Ward  t.  Kitchen,  80  Id.  81;  a.  a  1  Am.  Frob. 
K  S6K:  Stephens  t.  Hllnor,  24  Id.  808. 

In  Bowker  t.  Price,  180  Hose.  363,  stock  held  by  an  executor  depreciated, 
after  it  had  fallen  somewhat,  the  eettai  gut  trujf  demanded  Its  sale,  which  was 
nfuaed,  it  was  subsequently  disposed  of  at  lower  rates,  but  the  action  of  the 
executor  was  upheld,  the  court  saying,  ' '  All  that  was  required  of  the  trustee 
was  that  he  should  act  with  and  in  the  exercise  of  a  sound  discretion."  A 
dmilar  ruling  waa  made  in  OiajT.Lynch,  8  OUl.  403.  In  HcBea  t.  HcRea, 
8  Bradf.  IW,  it  Is  wiA  tliat  mere  proof  of  a  decline  in  market  value  Is  not 
enough  to  charge  an  executor;  hemost  be  shown  to  have  acted  unreasonably 
and  unjnstiflably  in  refusing  to  seU  the  stock.  See,  also,  Btepbens  t.  Hiluor, 
34  N.  3.  Eq.  868. 

Contlnnlng  testator's  InTestmentg.— The  authorities  are  not  uniform 
upon  the  question  whether  an  executor  may,  without  any  reapoudblllty,  con- 
tinue investments  made  by  the  testator  in  aecurities  not  recognised  by  law 
as  proper  for  purchase  bj  tmst  funds. 

The  Uassachnsetts  courts  lean  towards  an  exemption  of  the  trustee  from 
Uablli^.  Harvard  College  v.  Amory,  9  Pick.  446;  Pierce  v.  Bowker,  180 
Mass.  269.  A  dictum  to  the  same  effect  is  to  be  found  in  Lacy  v.  Stamper, 
27  Orett.  43-60. 

Hurray  v.  Feinour,  3  Hd.  Ch.  418,  sometimes  dted  to  the  sams  effect, 
turned  on  the  fact  that  there  waa  a  spedflc  devise  of  stock  In  trust,  and  no 
change  of  investment  could  be  made  without  the  intervention  of  the  court, 
in  the  absence  of  authority  in  the  trust  instroment. 

Brown  v.  Campbell,  Hopkins,  388 ;  Smith  v.  Smith,  4  Johns.  Ch.  281 ;  and 
Hogan  V.  De  Peyster,  30  Barb,  100,  are  also  cited  to  sustain  the  same  rule. 
The  latter  case  contains  remarks  of  the  court  favoring  freedom  from  liability 
on  the  p«rt  of  the  trustee  or  executor,  but  the  two  former  cases,  as  explained 
in  Ackerman  v.  Bmolt,  4  Barb.  026-447,  cannot  be  regarded  as  decisions 
in  favor  of  the  trustee.  However  these  cases  may  be  regarded,  the  later  d» 
dsions  treat  the  retenUon  of  an  unauthorized  security  as  equivalent  to  an 
original  investment  hy  the  executor  after  the  lapse  of  a  reasonable  time  in 
which  to  dispose  of  the  same.  Locey  v.  Davis,  4  Redf.  403;  OUleaple  v. 
Brooks,  3  Id.  849. 

Ttie  South  Carolina  courts  seem  to  adopt  the  same  rule.  Spear  v.  Spear, 
«  Richanl.  Bq.  184,  301. 
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Bo  fu  u  th€  aabject  hu  been  considered  In  New  Jeiaey,  the  conrtB  Iwtb 
f<dlowed  the  codcIubIodb  of  the  later  New  York  ftuthoritieB.  AihtauiM  t. 
Potter,  29  N.  J.  Eq.  680,  6S2;  Ward  v.  Kitchen,  80  Id.  81-85. 

Dlreettons  In  wlU> — It  is  the  duty  of  the  executor  to  follow  the  deaity 
ezpreased  intenUon  of  the  t«atator  in  hie  will,  and  an;  departure  from  ita  di- 
rectlona  ie  at  hla  peril,  so  lon^  as  they  are  practicable.  If  the  dlrectJons  of 
the  will  cannot  he  carried  out  in  thia  regard,  the  eiecutor  should  diapoae  of 
the  fuoda  in  Buch  other  securities  as  the  court  has  approved.  Tjnrfng  t. 
LanMng,  4S  Barb.  182;  King  t.  Talbot,  40  N.  Y.  76;  Womack  t.  Anrtin,  1 
B.  C.  421;  Bandera  v.  Bogere^  Id.  4S3;  Bannlater  t.  HcEenoe,  6  Homl  447. 
Where  the  courts,  by  thetr  rules  or  dedsions,  have  selected  specified  se- 
curities as  proper  (or  purchase  by  execntota,  the  language  of  the  win  mnat 
be  very  explicit  to  enlarge  the  discretion  of  the  representative  of  the  eotat* 
and  to  permit  him  to  go  outside  of  such  approved  aubjecle  for  investmenL 

The  following  phraaea  have  been  held  not  to  enlarge  the  executor's  diaae- 
tion: 

"To  inveat  in  productive  funds  upon  good  security."  Ward  v.  Elh^oi, 
80  N.  J.  Eq.  81 1  s.  0.  I  Am.  Frob.  R.  SSS. 

"In  bonds  and  mortgagee  or  In  productive  atocka."  Aahhomt  v.  PoOv, 
2»  N,  J.  Eq.  625. 

"  On  good  security."    Hammond  v.  Hammond,  S  Oill,  408. 
"To  be  invested  and  improved  according  to  his  best  skill  and  judgment.'* 
Kimball  v.  Reding,  81  N.  H.  853. 

To  put  a  Bom  "  on  Intereat  to  be  well  secured."  Nyce'a  Slat,  fi  Watta.  A 
a964. 

In  the  following  Instances  the  courts  passed  on  peculiar  directioDa  in  wiOai 
To  Invest  In  ' '  productive  real  estate  "  will  not  authorise  the  purchase  d 
lots  and  the  erection  of  buildings  thereon.  Holcombe  v.  Coryell,  3  Stod:L 
892.  Nor  will  snch  language  justify  the  purchase  of  land  good  for  nothing 
but  to  supply  soil  used  in  brick-making.  Holcomb  v.  Holcomb,  3  BUK±t, 
381-290;  s.  c.  Id.4TS.  Nor  will  a  direction  "to  Inveat  on  good  bond  and 
mortgage,  or  upon  other  good  and  sufficient  security,"  authoriie  a  purchase 
of  real  estate.    Baker  v.  Disbrow,  18  Hun,  20. 

"  To  Invest  in  productive  real  estate,  stocks  or  eecnrttiea,"  will  not  war- 
rant a  purchase  of  machinery  to  enable  the  eettui  gvt  tnut  to  carry  on  a  man- 
ufacturing badness.    Ryder  v.  Sisson,  7  R.  I.  841. 

A  loan  on  demand  on  personal  aecnrity  is  not  authorized  under  a  direc- 
^OD  to  invest ' '  In  bank  or  other  stocks,  mortgages  or  other  good  secari^." 
Barney  v.  Saunders,  16  How.  V.  &.  686-645. 

Where  Qie  direction  to  the  executors  was  to  use  their  own  jndgmcnl  sa 
to  investing  moneys  arising  from  the  estate,  coupled  with  a  direction  to  keq> 
at  least  one-half  of  such  funds  on  mortgage,  the  court  sustained  a  purchase 
of  railroad  bonds  prudently  made.    Brown  v.  French,  125  Mass.  410. 

In  HcCall  v.  Peachy,  S  Honf .  286,  the  teatalor's  direction  was  to  place  hia 
money  "  out  at  interest,  upon  good  and  sufficient  securities,  in  Virginia  or 
Maryland,  as  his  ezeculore  should  think  proper."    The  purchase  of  loan  <tf- 
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flee  certtflcntes  wu  siutBiiied,  tbe  court  kpparantlj  deeming  them  In  the 
Uttore  of  real  estate  securities  within  its  rules. 

A  direction  to  put  money  at  interest  for  a  gpedfled  lengtb  of  time  glTes  a 
dlacretion  to  loan  for  leas  tliaii  the  entire  period  named.  Miller  T.  Proctor, 
M  Ohio  Bt  442. 

Mortgages. — Loans  on  bonds  of  indiTidoals,  secured  by  mortgages  on 
raal  estate  of  adeqoate  value,  are  generallj  approred  of.  Lathrop  t.  Bmallej, 
88  N.  3.  Eq.  193;  Gray  t.  Fox,  Sazton.  809;  Penlne  t.  Vreeland,  88  N.  J. 
Bq.  103,'  Eing  t.  Talbot,  40  N.  T.  76;  Enowlton  v.  Brady,  17  N.  K  468; 
2Tanoe  v.  Nance,  1  8.  C.  309. 

It  is  the  duty  of  the  executor  to  use  ordinary  care  to  see  that  the  title  to 
the  property  is  valid,  and  that  the  value  of  the  real  estate  at  the  time  of  the 
loan  is  an  adequate  security  for  the  repayment  of  prindpal  and  Interat. 
"  The  criterion  of  value  in  such  casee  Is  the  opinion  or  estimate  of  men  of 
ordinary  pmdence,  who  would  deem  It  safe  to  make  a  loan  of  the  like 
amount  of  their  ovn  money  on  the  same  property,  Such  men  have  adopted 
as  a  rule  (as  the  evidence  in  this  case  shows — and  it  is  tbe  onlysafe  practical 
rule),  not  to  lend  more  than  from  one-half  to  two-thirds  of  the  value  of  the 
property  mortgaged."    Bogart  v.  Van  Velsor,  4  Edw.  Ch.  71ft 

In  this  case  the  court  disapproved  of  a  loan  of  $800  subaequent  to  one  of 
91,800  on  property  sold  for  |2,800. 

A  similar  rule  is  sUted  in  Wilson  v.  Stoats,  88  N.  J.  £q.  624-681. 

In  Hlggina  v.  Whltsoa,  30  Barb.  141,  executors  loaned  |4,000  on  a  mort- 
gage second  to  one  for  $8,000,  on  property  worth  at  the  time  $16,000,  and 
they  were  protected,  die  court  etating  that  the  mtxe  drcumstance  that  the 
■ecnrity  was  a  second  mortgage  is  "  no  proof  of  neglect  or  mlsmanage- 
menL" 

Executors  and  adminisbators  are  bound  to  f  amllierlze  themselves  with 
the  value  of  the  propoeed  security  by  proper  Inquiries,  hut  the  exercise  ctf 
thdr  personal  discretion  is  required,  and  they  cannot  leave  the  matter  wholly 
to  the  judgment  of  others  and  be  free  from  blame.  Savage  v.  Oould,  60 
How.  Pr.  217. 

In  Qaresche  t.  Priest,  9  Ho.  App.  270,  the  court  disapproved  of  the  pur- 
cbaseof  bonds  of  a  church,  secured  on  its  real  estate  b  J  a  trust  deed,  with  power 
of  sale  animadverting  upon  the  character  of  the  property  as  practically  un. 
salable. 

Statntea— ProvisionB  are  to  be  found  In  the  statutes  of  very  many  States 
regulating  the  manner  in  which  investments  shall  be  made  by  executors  and 
administratoTB,  and  defining  what  are  proper  securitiea  It  is  not  within  the 
limits  of  this  note  to  cite  all  s^ch  acts.  A  few  only  are  choeen  which  have 
been  the  subject  of  Jadidal  constniction, 

A  New  Jersey  statute  of  June  18,  1820,  provided  that  executors  and 
others  "may,  by  leave  and  direction  of  the  Orphans  Court,  put  out  their 
minoiB'  money  to  Interest  on  such  security,  and  for  such  aleugth  of  time,  as 
the  court  shall  allow  of." 

This  language  was  held  to  require  investments  to  be  first  submitted  to 
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ftnd  approved  hj  the  court,  and  a  decroB  conflnnlng  a  lo«n  prerioiul j  imd* 
-was  muuthorized,  and  no  protection  to  tlie  executor  or  penon  ni»Mng  tba 
loan.    Qnj  v.  Fox,  BaxL  371 ;  Sbepherd  t.  Newkii^  1  Zab.  802. 

By  the  Bevisloii  of  1878,  title  "Otpbana  Court,"  g  115,  this  langnage  u 
changed  to  make  It  the  duty  of  execatora  and  ath^a  to  apply  for  such  dhec' 
tioni,  and  when  application  is  so  made  "they  are  absolred  from  Umb,  whid 
otherwise  must  fall  on  them." 

Under  chapter  815,  Maryland  Lawi  of  IBSl,  transcribed  in  sect.  10,  ait.  50, 
ReT.  Ck>de  of  18TB,  providing  tliat  the  Oiphans  Court  "may  order  "  admin- 
istrators and  others  to  deposit  In  bank,  or  invest  in  certain  securities,  fnnda 
under  their  control,  it  la  held  that  an  investment  without  the  ntnctioii  of  Ae 
court  is  wholly  at  the  risk  of  the  person  making  it.  Bulllvan  t.  Howard,  10 
Hd.  191. 

Such  approval  cannot  be  by  parol,  but  muat  be  order  entered  and  made 
matter  of  record  in  the  court.    Carlysle  v.  Carlysle,  10  Hd.  440. 

It  would  seem  from  O'Han  v.  Shepherd,  8  Md.  Ch.  806-SlS,  that  Ito 
subsequent  recognition  and  approval  of  the  court  is  equivalent  to  a  proviooa 
direction. 

In  Pennsylvania,  by  Act  March  3B,  1882,  Brightly,  488,  it  was  provided 
that  an  executor  "  may  "  petition  the  Orphans  Court,  "whetcapou  it  dal 
be  lawful  for  the  court "  to  direct  the  inveetment  in  spedfled  public  fundi  cr 
real  securitieal  and  by  following  such  direction  the  personal  reprasentttrt 
was  [Hvtected  from  all  loss. 

This  has  been  construed  u  not  restricting  executors  and  others  to  the  at 
ourlties  designated  in  the  act,  and  requiring  the  direction  of  the  comt  in  all 
cases,  but  as  pointing  out  »  course  free  from  risk,  leaving  It  to  one  following 
any  other  rule  to  joBtifyhla  actions  as  beet  he  can.  Twaddell's  App.  5  Ban, 
17;  Nyce'a  App.  5  W.  &  B.  364;  Worrell's  App.  9  Ban,  508. 

The  securities  named  in  the  act  of  1881  have  been  largely  Increased  in 
number  of  late  years.    Brigtatly's  Purdon's  Dig.  434 ;  supplement,  ITTV-SOOS, 

As  to  a  somewhat  similar  provision  in  Georgia  Btatuteo.  Brown  v. 
Wright,  89  Qa.  ge. 
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Dtb  vs.  Young. 

[SB  Iowa,  488.] 
Dbolabatiqhb  or  testator  and  lboatbk  to  PBora  irimns 

IHTHTKKOK. 

On  an  iamie  of  oudae  loflnmee,  nutoltied  id  part  by  proof  of  Ineqaall^  of  b«- . 
qimtB,  ftaitaeatm  of  testator,  made  long  before  the  execution  of  his  vUl,  that  be 
intended  to  dlecrlmlDSte  in  tbo  nMnner  be  bu  done,  are  admlarible. 

Daelarationa  of  a  l^;atee  are  not  admitsible  to  impeach  a  will  where  all  the  1^- 
nteea  are  not  jolaed. 

CoHTBST  by  Kary  A.  Logan  and  Lncioda  D.  Yoang,  chil- 
dren, and  Warren  H.  Smith,  a  grandchild  of  Joseph  Dye,  de< 
ceased,  of  the  latter's  will,  od  the  groDud  of  nndne  influence 
and  want  of  eonnd  mind  and  memory. 

The  qnestione  were  snbmitted  to  a  jury,  who  found  a  spe- 
cial verdict  negativing  andae  inflaence  and  finding  dne  execa- 
tion  and  the  posseseion  of  testamentary  powers  by  decedent. 

J.  B.  Young,  for  contestants. 

J.  O.  DavM,  for  proponents. 

Day,  J.  Joseph  Dye,  at  the  time  of  his  death,  was  seven- 
ty-one years  old.  The  will  was  executed  on  the  day  before  be 
died,  when  he  was  physically  very  weak  and  sofEering  great 
pain  from  his  disease,  which  was  an  affection  of  the  Inogs. 
Tlie  will  bequeaths  the  home  farm,  consisting  of  two  hundred 
acres,  to  Miranda  Dye,  his  second  wife,  and  to  his  two  sons, 
Frank  and  Charles,  who  are  minors.'  It  gives  to  his  two  mar- 
ried danghters,  Lncinda  Tonng  and  Mary  Logan,  $400  each ; 
to  Oynthia  G.  Logan,  $200;  to  George  and  Harlaa  Smith,  and 
the  heirs-at-law  of  William  Dickens, his  grandchildren,$100  each. 
Against  the  objection  to  contestants,  one  E.  P.  Taylor  was  per- 
mitted to  testify  to  a  conversation  which  he  had  with  Joseph 
Dye  about  eighteen  months  before  his  death,  as  follows :  "  I 
am  getting  to  be  an  old  man,  and  I  have  never  made  any  dis- 
position of  my  property  yet.    I  mean  to  do  it  soon.     I  want  to 
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provide  Kberally  for  my  wif«  and  two  yonnger  children,  as  I 
have  done  eometliing  for  the  older  children ;  I  want  to  da 
Bometbing  more  than  make  matters  even.  Uy  two  younger 
children  are  weakly."  The  witness  was  also  permitted  to  tes- 
tify to  a  conveTsation,  enbetantially  the  same,  with  Joseph  Dy^ 
*  aboQt  twelve  months  before  he  died. 

One  Aaron  Taylor,  Joseph  Dye's  hired  hand,  was  permitted, 
against  the  objection  of  contestants,  to  testify  as  follows :  "  I 
heard  him  talk  abont  the  matter  at  different  times.  Re  told 
me.  he  intended  to  have  his  will  made  in  time,  or  there  would 
be  no  peace  after  hia  death.  He  said  he  did  not  calcolate  to 
give  the  older  children  so  mnch  as  the  rest ;  he  had  helped 
them  some  time  ngo."  The  admission  of  this  evidence  is  as- 
signed as  error.  Under  the  circnmstances  we  think  it  was 
not  improperly  admitted.  One  of  the  objections  to  the  pro- 
bate of  the  will  is  that  it  was  procured  by  nndne  inflaence  of 
interested  parties.  The  ineqaality  in  the  bequests  is  a  (Hrcnm- 
stance  which  wonld,  probably,  in  the  minds  of  the  jnry,  bear 
npon  this  qneation.  The  fact  that  the  testator  when  in  health, 
and  long  before  the  will  was  ezecated,  and  when  he  was  not 
probably  nnder  the  inflaence  of  other  persons,  expressed  an  in- 
tention to  discriminate  in  the  manner  he  has  done,  tends  to  re- 
move any  presamption  which  might  arise  against  the  vahdity 
of  the  will,  from  the  fact  of  such  discrimination.  In  Slevent 
V.  Van  Cleave,  4  Washington's  C.  C,  265,  cited  by  the  appel- 
lant, the  plaintifiFs  connsel  disclaimed  any  intention  of  im- 
puting fraud  to  the  defendant.  This  was  a  controlling  pdnt 
in  the  case.  The  other  anthoritiee  cited  are  distingoiahable 
from  the  case  at  bar. 

It  is  next  objected  that  the  court  erred  in  permitting  the 
alleged  will  to  be  rgad  as  evidence  to  the  jnry.  There  is  no 
assignment  of  error  covering  this  objection,  and  it,  therefore, 
cannot  be  considered. 

The  contestants  songht  to  prove  a  declaration  of  Mrs.  Mi- 
randa Dye  on  the  morning  after  the  will  was  ezecated,  as  fol- 
lows :  "  His  mind  is  wandering.  It  has  wandered  a  great  deil 
dnring  his  sickness."  The  testimony  was  rejected.  The  iq>- 
pellants  insist  it  was  proper  evidence,  because  it  is  the  admis- 
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Bion  of  ft  party,  and  for  the  reason  that  it  would  contradict  her 
testimony  on  that  point. 

A  dedaratioD  of  Mrs.  Dye  after  the  ezecntion  of  the  wiU 
is  not  admiflsible  to  impeach  it.  There  are  several  legatees 
who  do  not  contest  the  will,  and  who  are  not  parties  to  this 
proceeding.  Under  snch  circnmstances  a  declaration  of  one 
legatee  is  not  admissible  to  impeach  the  will.  In  Mattar  of 
Will  of  Mary  Ames,  51  Iowa,  596. 

The  testimony  was  not  admissible  to  impeach  Mrs.  Dye. 
Her  attention  was  not  directed  to  tlte  time,  place  and  circum- 
stances of  the  declaration  offered. 

The  point  mainly  relied  npon  is  that  the  verdict  is  not  sop- 
ported  by  the  testimony.  The  two  attesting  witnesses,  and 
three  other  persons  who  were  present  when  the  will  was  made, 
all  testify  that  Joseph  Dye's  mind  was  clear,  and  that  he 
seemed  folly  to  comprehend  what  he  was  doing.  One  of  these 
witoeseeB  testifies  to  all  the  circnmstancee  in  great  detail,  show- 
ing that  the  testator,  whilst  .physically  weak  and  in  great  pain, 
was  fnlly  posseeBed  of  his  mental  faculties.  The  opposing  tes- 
timony is  mainly  of  experts  based  npon  hypothetical  questions 
framed  from  the  testimony  of  the  contestants  and  other  inter- 
ested witnesses  as  to  his  condition  on  the  day  of  his  death,  the 
day  after  the  will  was  execoted.  We  think  that  the  testimony 
not  only  warrants  the  verdict,  bot  that  it  is  supported  by  the 
clear  preponderance  of  the  testimony. 

The  proponents,  as  an  amended  abstract,  have  printed  en- 
tire the  reporter's  notes  of  the  evidence  with  qnestion  and  an- 
swer, and  remarks  of  court  and  counsel,  embracing  one  hnndred 
and  thirty-six  pages.  It  was  altogether  nnneceseaty ;  it  entails 
upon  OS  additional  labor,  and  npon  the  parties  additional  ex- 
pense. The  contestants  move  that  the  costs  of  this  amended 
abstract  be  taxed  to  proponents.  We  order  that  this  be  done. 
Affirmed. 


Bee  will  of  Amea,  1  Am.  Prob.  B.  86,aitd  csms  in  note;  Canada's  Ap- 
ped,  Id.  1 ;  Uooney  v.  Otsea,  Id.  00 ;  Hsyee  v.  BnAam,  Id.  179;  Milton  v. 
Htuter,  Id.  631 ;  Nelson  v.  McClsnahan,  Id.  411. 
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HOYT  VS.  HOTT. 
[SB  New  York,  141] 

When  leoagies  obaboeablb  on  LAin>. — EzTBiimc  dBcm- 

BTAKCB8   IN   AID   OF  WILL. 

Lagadei  tokj  b«  chuged  apon  real  ntata  without  expraa*  dlraetioD,  if  tba  latM- 
tlon  of  the  teetator  to  to  do  can  be  fairly  gelbered  from  all  the  proTUoea  of 
the  will ;  mad  extraneooi  circimiBtancei  maj  be  oonoideTed  in  aid  of  Um  loaa 
of  the  wia 

Teetator,  after  directing  pafment  of  his  debts,  and  making  apei^o  legaeiea  to 
grandchildren,  payable  at  their  majority,  gave  tbe  "  rert.  mtdoe  and  remaiB- 
der"  of  Ma  real  and  personal  eetate  to  Ua  wifa  for  lUe,  and  after  her  death  part 
of  the  real  eetate  to  a  danghter  for  life,  and  part  of  the  personalty  Bbaolafaly, 
and  tfae  "  rest,  reddae  and  remainder"  of  Ma  estate  to  fonr  of  Mb  diUdno. 
3ix  years  later  he  made  a  codicil  ^ving  hii  widow  power  to  eell  the  real  sstate 
•Dl>ject  to  the  ^>proval  of  hia  beiie.  At  the  time  of  making  the  will  hia  per- 
sonalty waa  anfficioDt  to  pay  debte  and  q>ecific  legaeiea,  Imt  it  waa  inaofiaeat 
when  the  codidl  waa  madaL  HM,  that  it  wae  the  iatentlon  of  the  Intator  that 
tfae  legadea  dionld  be  paid  at  all  erenta,  and  the  real  estate  waa  Uahla  tor  anek 
paymeoL 

Appeal  froto  the  Oeaeral  Term  of  the  Sapreme  Conit, 
affirming  a  judgment  in  plaintifTs  faror  at  Special  Term. 

This  action  was  brought  hj  plaintiffs  as  legateee  under  the 
will  of  their  grandfather,  Belding  Hojt,  among  other  things 
to  have  the  legacies  charged  npou  the  real  estate  of  which  the 
testator  died  seized.  The  will  was  execated  Angnst  6th,  1868. 
The  ctaases  of  it  in  qnestion  are  as  follows : 

"  l^irat.  I  order  and  direct  that  all  mj  just  debts  be  paid. 

"  Second.  I  give  and  devise  to  my  grandchildren  Jerome 
Hoyt,  Montraville  Hoyt  and  Peter  Van  Schmyver  Hoyt,  diil- 
dren  of  my  eon  William,  the  snm  of  one  thoTtsand  five  hnndred 
dollars  each,  to  be  paid  to  them  npon  arriving  at  the  age  of 
twenty-one  years  reepectiTely. 

"  In  case  of  the  death  of  any  or  either  of  my  said  grandchil- 
dren Jerome,  Hontraville  or  Peter  Van  Schruyver  before  bav- 
ing  received  the  said  sum  of  money,  then  the  said  portion  or 
portions  shall  be  divided  equally  among  my  children  Ko*h 
B.,  Anson  B.,  George  W.  and  Emeline  Adelia,  share  and  ehare 
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'*  7%ird.  I  give  aod  devise  all  the  rest,  residue  and  remaio- 
der  of  mj  real  and  personal  estate  to  mj  beloved  wife  Eebecca, 
to  be  used  and  enjoyed  by  her  during  the  term  of  her  natural 
life,  and  from  and  immediately  after  her  decease,  I  give  and 
devi^  the  same  as  follows :  to  my  daughter  Emeline  Adelia 
the  homestead  property,  *  *  *  to  be  used  and  enjoyed 
by  her  dnn'ng  the  term  of  her  natural  life,  and  from  and  im- 
mediately after  her  decease  to  be  divided  e(jually  among  my 
children  Anson  B,  Hoyt,  Koah  B.  Hoyt  and  George  W,  Hoyt, 
abare  and  share  alike  ;  and  also  I  give  and  beijneath  to  my  said 
dsoghter  Emeline  Adelia  sll  of  my  honseliold  fnraitare,  aiid 
the  rest,  residue  and  remainder  of  my  real  and  personal  estate 
shall  be  divided  eqnally  among  my  children  Anson  B,  Hoyt, 
Noah  B,  Hoyt,  George  W.  Hoyt  and  Emeline  Adelia  Hoyt, 
share  and  share  alike. 

**  Is  ease  of  the  death  of  any  or  either  of  my  said  children 
Anson  B.,  Noah  B.,  Geoi^  W.  or  Emeline  Adelia,  before  hav- 
ing received  the  property  to  which  by  the  provisions  of  this 
will  they  would  have  been  entitled,  without  leaving  issue  him, 
her  or  them  surviving,  then  the  said  portion  or  portions  shall 
be  divided  eqnally  among  the  survivors  of  him,  her  or  them, 
share  and  share  alike.  And  if  any  or  either  of  my  said  children 
should  die  as  aforesaid,  leaving  lawful  isane  him,  her  or  them 
surviving,  then  the  children  of  him,  her  or  them  shall  be  enti- 
tled to  receive  the  parent's  share,  and  the  same  shall  be  divided 
eqnally  among  them." 

On  June  11, 1874,  just  prior  to  the  death  of  the  testator,  he 
executed  a  codicil,  the  body  of  which  is  as  follows : 

"  Whereas,  1,  Belding  Hoyt,  of  the  city  (formei'ly  town)  of 
Tookers,  coutity  of  Westchester,  and  State  of  New  York,  have 
made  my  last  will  and  testament,  bearing  date  the  sixth  day  of 
Augasc,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  sixty-eight :  Now,  therefore,  I  do,  by  this  my  writing, 
which  I  hereby  declare  to  be  a  codicil  to  my  said  last  will  and 
tostament,  and  to  be  taken  as  a  part  thereof,  order  and  declare 
that  my  will  is ;  that  my  said  wife  Rebecca  may  at  any  time 
during  her  lifetime,  sell  and  dispose  of  any  or  all  of  my  renl 
estate,  giving  and  granting  Wto  my  said  wife  foil  power  and 
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aatboritj  to  execate  and  deliver  to  the  porchaser  or  pnrchuos 
thereof  the  proper  instrnments  in  writisg  for  the  conveyance 
«f  the  same  in  law ;  provided,  nevertheless,  and  upon  the  ex- 
press condition  that  such  sale  or  sales  shall  he  sabject  to  the 
approval  of  eadi  and  every  of  the  heirs  of  my  said  estate  sur- 
viving at  the  time  of  anch  sale  or  sales  as  aforesaid." 
The  further  material  facts  appear  in  the  opinion. 

B.   W.  Van  Pdt,  for  appellants. 

S.  P.  Nashy  for  respondents. 

FoLQBK,  Ch.  J.  This  is  a  enit  seeking  a  judgment  that  tJie 
legacies  given  by  the  second  clause  of  the  will  of  Belding  Hoyt 
are  a  charge  upon  the  real  estate  devised  thereby.  It  is  bat  to 
ntter  common  knowledge,  to  say  that  legacies  of  money  are  to 
be  paid  from  personal  property,  and  that,  if  the  perBooal  estate 
IB  insufficient  therefor,  the  legacies  are  to  abate,  unless  the  real 
estate  is  charged  with  the  payment  of  them.  There  ie  no  ei- 
presfl  direction  in  this  will  that  these  legacies  be  chaiged  upon 
the  real  estate.  Yet  legacies  may  be  charged  upon  real  estate 
without  express  direction  in  the  wOl,  if  the  intention  of  the 
testator  so  to  do  can  be  fairly  gathered  from  all  the  proviaitHu 
of  the  will ;  and  extraneous  circumstances  may  be  considered 
in  aid  of  the  terms  of  the  will.  The  will  in  this  case  is  lean  of 
the  clauses  and  expressions  that  have  been  mainly  rested  upon 
in  the  earlier  adjudications  of  the  State  ae  showing  that  inten- 
tion. It  does  not  direct  tlie  legacies  to  "  be  first  paid,"  and 
then  devise  the  real  estate  ;  it  does  not  devise  the  real  ^tate, 
nor  the  remainder  of  the  real  and  personal  estate,  *'  after  the 
payment  of  the  legacies ; "  it  does  not  devise  the  real  estate  to 
ft  person  in  his  own  right,  or  as  executor,  and  expressly  direct 
him  to  pay  the  legaciee.  It  does  not  make  a  residnary  devise 
of  "  all  not  herein  otherwise  disposed  of,"  These  several  forms 
of  expression  have  been  held  to  indicate  an  intention  in  the 
testator  to  charge  the  payment  of  the  legacies  apon  the  real 
estate  devised.  None  of  them  are  here.  Nor  are  there  soma 
things  here  that  have  been  held,  lAen  present,  to  exclude  the 
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ioference  of  an  iotentioo  to  charge,  legacies.  It  is  conceded 
that  the  debts  of  the  testator  were  bat  nominal ;  so  the  provis- 
ion for  the  payment  of  debts  would  not  have  raised  in  his  mind 
the  idea  of  a  rest  and  r^idae  of  his  ^tate  after  somewhat  had 
been  taken  therefrom  to  satisfy  them.  There  was  no  prior  de- 
vise of  specific  real  estate ;  so  that  it  being  taken  away  there 
wonld  be  left  a  rest  and  residue  of  that  kind  of  property  for 
the  devise  of  the  residue  to  apply  to.  There  is  no  diBtinctioa 
in  the  gift  of  the  rest  and  reeidae,  between  real  and  personal, 
bnt  all  the  rest  and  reeidae  of  both  kinds  is  given  as  one  in  the 
first  disposition  of  it.  There  is  nothing  in  the  natoral  relations 
«f  the  partionlar  legatees  to  the  testator  and  to  the  other  l^atees 
and  devisees  that  wonld  iodicate  less  desire  on  his  part  that  the 
former  shoald  be  as  sure  as  the  latter  of  enjoying  the  bounty 
to  them.  None  are  strangers  in  blood.  All  coold  claim  kindred 
there  and  have  their  claim  allowed.  There  are  bat  three  things 
in  this  wiU  that  hare  any  kin  to  what  has  been  held  to  show 
that  intention. 

J^ir$t.  It  is  assumed  that  no  man,  in  making  a  final  disposi- 
tion of  his  estate,  will  make  a  l^i;acy,  save  with  the  honest, 
flobei^minded  intention  that  it  shall  be  paid.  Hence,  when 
from  the  provisions  of  a  will  prior  to  the  gift  of  legacies  it  is 
aeeo  that  the  testator  must  have  known  that  he  had  already  so 
far  disposed  of  his  personal  estate  as  that  there  woald  not  be 
«nongh  left  to  pay  the  legacies,  it  is  reasoned  that  the  bare  fact 
of  giving  a  legacy  indicates  an  intention  that  it  shall  be  met 
from  real  estate.  80  it  was  reasoned  in  ffoddard  v.  Poriieroy 
(36  Barb.  54d-56).  Coarts  have  been  nt^ed  to  go  a  step  far- 
ther, and  to  say,  that  when  the  facts  of  the  estate,  alivmde  the 
will,  show  that  the  testator  mnst  have  known  that  if  a  lega<^ 
was  to  be  paid  only  from  personal  estate,  it  wonld  be  a  barren 
gift,  he  mast  have  intended  to  subject  the  real  estate  to  a  lia- 
bility for  it.  Were  the  legacies  here  to  strangers  in  blood,  it 
would  need  a  strong  case,  showing  beyond  donbt,  that  the 
testator  was  aware  when  he  made  the  bequests  that  his  personal 
estate  woald  fail  to  satisfy  the  gifts  made  by  him,  to  warrant 
the  jodieial  inference  of  an  intention  to  put  a  charge  therefor 
opon  real  estate.  We  were  so  urged  in  B&oan  v.  Cooper  (72 
vou  n.— ai 
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K.  Y.  317, 822),  but  could  not  yield  to  ic  In  the  case  in  hand, 
the  will  was  made  in  1868,  and  gave  $1,500  in  legacies.  At 
that  time,  it  is  inferable  from  the  case  that  the  testator  had 
99,000  in  monej  or  chosee  in  action.  He  had  that  Bxaa  at  the 
time  of  his  death  in  a  mortgage  on  real  estate  of  a  son.  It  ie 
also  inferable  that,  at  the  time  of  making  of  the  will,  that 
mortgage  would  have  been  by  bosineaa  men  esteemed  collect- 
ible. Thns  one  of  the  facte  was  not  in  the  case  when  the  will 
was  made,  needfnl  to  constract  the  proposition  we  are  condd- 
ering.  When  the  codicil  was  made,  six  years  after  the  will,  and 
on  the  eve  of  the  decease  of  the  testator,  it  is  probable  that 
values  of  real  estate  had  shrunk  so  mach  that  the  mortgage 
was  worthleee ;  as  it  proved  to  be  not  long  after,  when  a  prior 
mortgage  was  foreclosed,  and  the  testator's  mortgage  was  left 
unpaid,  and  worthless;  and  his  personal  estate  at  his  decease, 
except  his  household  stuff,  was  not  over  $200  in  value.  Now 
the  codicil  is  in  terms  declared  to  be  a  part  of  the  will,  and  the 
will  is  thereby  in  effect  republished,  and  ie  thus  republished  in 
that  changed  state  of  the  testatoi^s  pecnniary  afiairs.  It  is  not 
directly  shown  that  the  testator  knew  of  the  worthleesnesa  of 
that  mortgage  and  the  poverty  of  his  personal  estate  when  he 
made  the  codicil.  But  it  is  inferable,  from  the  contents  of  the 
codicil  and  the  circnuistances  about  tho  testator  at  that  time. 
Not  a  strong  circumstance  at  best ;  it  is  too  uncertain,  considered 
alone,  to  give  reasonable  ground  for  inferring  that  the  testator 
meant  that  the  legacies  should  be  charged  upon  tho  real  estate. 
But  there  is  an  aspect  of  this  matter  tliat  will  properly  be  pre- 
sented here,  and  which  makes  more  significant  the  lack  of  as- 
sets. It  is  sometimes  held,  that  where  the  only  provision  for  a 
yonnger  child  is  a  legacy,  that  fact  is  of  great  weight,  in  deter- 
mining that  it  was  the  testator's  intent  to  make  it  payable  at  all 
events,  and  eo  out  of  the  realty  if  the  personalty  is  not  enough. 
(Itoi>er  on  Legacies,  chap.  12,  §  2,  p.  454,  subd.  2.)  And  the 
case  of  a  grandchild  is  the  same.  (  Van  Winkle  v.  Van  Uoutert 
2  Green's  Ch.  [N.  J.]  187.)  The  distinction  is  between  a 
legacy  to  a  stranger,  which  is  a  mere  bounty,  and  a  l^;acy  that 
is  the  only  provision  for  one  of  the  blood  of  the  testator  who 
baa  a  claim  to  recognition  and  provision.       (See   VvedaU  v. 
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HtdfpeMky,  2  P.  WmB.  158.)  In  such  case  courts  go  a  great 
waj  in  order  to  carry  out  tlie  provisions  of  a  will,  fonadiog 
the  intention  to  make  all  parts  of  the  estate  liable  upon  the 
presnmption  of  the  strong  desire  and  parpose  that  must  have 
existed,  that  one  natnral  object  of  testamentary  bonnty  shonld 
not  receive  and  another  go  away  empty.  In  one  case  it  is  said 
that  this  fact  alone  is  enoogh  to  tm-n  the  scale,  where  the  pro- 
visions of  the  will  are  otherwise dabions.  {Moore  t.  Beckwithy 
infra.) 

Second.  It  is  a  rnle  in  England,  that  if  legacies  are  given 
generally,  and  the  residue  of  the  real  and  personal  estate  is  - 
afterward  given  in  one  mass,  the  l^acies  are  a  charge  on  the 
residoary  real  as  well  as  the  personal  estate  {QrevUle  v. 
£rovfTis,  1  H.  of  L.  Cas.  fi89,  in  1859,  where  it  is  said  by  Lord 
Campbell  to  have  been  a  well-settled  and  nsefol  rule  of  prop- 
erty for  a  centnry  and  a  half ;  Wheeler  v.  Soweil,  3  K.  &  J. 
198;  Oyett  t.  WiUiamg,  2  J.  &  H.  429);  and  that  aaoh  is 
the  role  in  that  coaotry  has  been  recognized  as  late  as  187T 
{In  re  BeUis'a  Trusts,  L.  B.,  5  Ch.  Div.  504) ;  and  in  1879 
{£ray  v.  Stevem,  L.  R.,  12  Ch.  Dlv.  163).  Such  is  the  rule 
in  some  of  the  States  of  the  Union,  and  in  the  Federal  Su- 
preme Court.  {Says  v.  Jackson,  6  Mass.  149 ;  WUcom  v.  WH^ 
eox,  13  Allen,  252 ;  OeJZagher's  Appeal,  48  Penn.  St.  122 ;  Ro]>- 
inson  V.  Melver,  63  N.  C.  649 ;  Moore  v.  Beckioith,  14  Ohio 
St.  136 ;  Lewis  v.  Darling,  16  How.  [TJ.  S.]  1.)  We  were 
ni^ed  to  adopt  this  rale  in  deciding  Bevan  v.  Cooper  {aiipra) ; 
bat,  while  we  did  not  undertake  to  qnestion  the  soundness  of 
the  reasoning  in  the  decisions  there  cited,  we  had  in  mind  the 
remarks  of  the  chancellor  in  Luptnn  v,  Lupton  (2  Johns.  Ch. 
623),  and  of  Potter,  J.,  in  Myers  v.  Eddy  (47  Barb.  363) ;  and 
as  we  could  dispose  of  the  case  then  without  adopting  or  re- 
jecting  the  rnle,  we  did  neither.  Nor  is  it  needed  in  the  case 
in  hand  that  we  adopt  the  close  rule  above  given,  or  question 
the  correctness  of  Lupton  v.  LupUm  and  Myers  v.  Eddy.  As 
we  understand  them,  they  assert  that,  unaided  and  alone,  the 
words  that  make  up  the  usual  residuary  clause  of  a  will  are 
not  enough  to  evince  an  intention  in  the  testator  to  charge  a 
general  legacy -upon  real  estate.     The  devise  here  of  the  rest 
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and  residue  ia  not  anch.  Wlien  we  read  the  clause,  we  tee 
that  it  first  gives  the  rest,  residue  mid  remainder  of  the  ml 
and  peraonal  estate  to  hie  widow  for  life ;  it  gires,  after  tb« 
death  of  the  widow,  a  part  of  the  real  estate  of  that  rest  and 
residue  and  remainder  to  a  daughter  for  life,  and  a  part  of  tbe 
personal  estate  thereof  to  the  daughter  absolutely ;  and  then 
gives  the  rest,  residae  and  remainder  (using  the  same  phnE€~ 
ology  again),  not  bo  given  to  the  daughter,  to  four  cliildr^ 
share  and  share  alike.  Now,  there  can  be  no  qnestion  bat  that 
when  he  last  used  that  phraseology  he  had  defined  in  mind 
an  actual  residue  that  would  remain  after  there  had  been  parts 
of  his  estate  set  aside  to  his  daughter,  some  for  life  and  some 
in  absolute  right.  We  may  well  say  that  if  those  terms  were 
used  by  him  then,  vith  that  actnal  and  distinct  meaning,  they 
had  when  used  just  before  the  same  meaning;  that  in  each 
^»ise  he  meant  by  them  to  give  that  which  was  left  after  eonie- 
thmg  which  was  before  given  had  been  taken  onL  The  repe- 
tition of  the  terms  with  such  a  necessai^  practical  apphcadoD 
gives  them  a  vigor  and  force  wherever  they  occur  in  the  wfll, 
which  they  might  not  have  otherwise  had.  And,  as  in  the  last 
use  of  tliem,  they  of  necessity  signify  that  which  has  beoi  left, 
when  something  that  has  been  before  named  and  given  has 
been  set  apart,  so  they  must,  in  the  first  use  of  them,  signify 
the  same.  And  as  at  the  first  use  of  them,  the  legacies  to  the 
grandchildren  were  substantially  the  whole  of  what  was  to  be 
taken  ont,  as  the  debts  were  but  nominal,  what  was  given  by 
that  use  of  the  terms,  whether  it  was  real  estate  or  penooalty, 
was  that  residae  thereof  that  would  be  left  after  tlie  I^;acitf 
had  been  paid.  So  that,  in  this  case,  we  think  that  what  ve 
may  term  the  residuary  danse  of  the  will  is  more  significant  of 
purpose  than  it  was  held  to  be  in  Zupton  v.  Zupton  and  Mym 
V.  Eddy. 

Third.  The  codicil  contains  a  power  of  sale  of  the  real 
estate.  The  power  is  given  to  the  testator's  widow.  It  is  not 
to  be  exercised,  however,  save  with  the  approval  of  each  and 
every  of  the  heirs  of  the  testator's  real  estate.  If  the  word 
"  heirs,"  there,  means  either  those  who  would  have  taken  that 
real  estate  by  descent  had  there  been  no  valid  will,  or  if  it 
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ineaDS  those  who  were  interested  in  his  whole  estate,  hy  reason 
of  the  provisions  of  the  will,  then  it  includes  tbe  grandchil- 
dren, the  l^^teee.  It  is  not  to  be  conceiTed  why  the  testator 
should  hare  made  their  approval  needfnl,  unless  he  looked 
upon  them  as  interested  in  the  disposition  of  the  real  estate ; 
nor  why  he  looked  npon  them  as  interested  in  it,  nnless  it  was 
to  be  the  oltimate  resort  for  the  satisfaction  of  their  legacies. 
This  provision  of  the  codicil  in  this  view  would  be  a  strong 
inherent  indication  of  the  teetatoPs  intention  that  the  lands 
should  be  charged  with  the  payment  of  the  legacies.  It  is 
contended  by  the  appellants  that  the  word  "  heirs  "  was  not 
used  by  the  testator  in  either  of  these  eenses,  but  as  designat- 
ing those  who  by  the  terms  of  the  will  took  tbe  real  estate 
after  the  decease  of  the  tenants  for  life ;  tbat  is  to  say,  those 
who  by  the  will  would  have  an  interest  in  the  manner  in  which 
the  real  estate  was  to  be  disposed  of  under  the  power  of  sale. 
Bat  this  is  to  beg  the  question,  which  is,  Who  are  those  who 
by  the  provisions  of  the  will  are  thos  interested  t  If  the  in- 
tention of  the  testator  was  to  charge  tbe  legacies  upon  his 
lands,  then  the  legatees  are  interested  in  the  sale  of  them.  It 
is  well,  therefore,  to  inquire ;  What  was  the  purpose  of  the 
oodioil,  the  sole  primary  effect  of  which  was  to  give  to  the 
widow  a  power  of  sale  2  That  purpose  was  not  in  the  testator's 
mind  when  he  made  his  wilL  For  he  had  by  that  carved  two 
life  estates  out  of  it,  before  it  all  came  to  any  one  in  fee  and 
with  power  of  absolute  disposition.  It  is  reasonable  to  sup- 
pose that  something,  which  occurred  after  the  making  of  the 
will  and  before  or  about  the  time  of  making  the  codicil,  led 
the  testator  to  give  that  power.  The  only  thing  that  appears 
from  the  case  to  have  come  into  his  affairs  to  work  that  effect 
was  the  failure  of  his  personal  estate.  When  he  made  hie  will 
that,  as  we  have  seen,  he  could  have  reckoned  at  $9,000.  When 
he  made  the  codicil,  the  mortgage  that  stood  for  that  St:(,000  was 
worthless;  and  his  personal  estate  other  than  that  was  liituse- 
hold.  stuff  and  not  to  exceed  $200  of  other  assets.  To  our 
view,  a  posteriori,  there  were  but  two  things  for  which  he 
would  have  needed  to  have  changed  his  purpose,  and  to  have 
made  the  codicil  giving  a  power  of  sale.    It  was  not  to  pay 
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debts,  for  thej,  aa  is  conceded,  were  bat  nominal.  It  was  either 
that  the  widow  might  have  the  meaoB  of  support,  or  it  was  to 
pay  the  moneyed  legacies,  or  it  was  for  both.  The  appeUaDte, 
in  their  points,  assnme  that  it  was  to  sell  for  her  nse ;  bat  there 
IB  nothing  in  the  terms  of  the  codicil  that  bo  indicates.  Gatb- 
ering  the  cause  from  the  testamentary  iDStrnments,  aided  by 
the  extraneons  circnmEtances  in  the  case,  it  was  that  money  wm 
needed  where  there  was  none.  And  gathering  the  pnrpoee  in 
the  same  way,  it  was  that  there  might  be  money  from  which 
to  supply  the  Deeds  of  the  widow,  and  with  which  to  pay  the 
legacies.  That  the  latter  pressed  upon  the  testator's  attention 
we  cannot  hot  perceive.  In  1868,  when  the  will  was  made, 
the  legatees  were  nnder  age,  and  the  legacies  were  made  pay- 
able when  the  legatees  reached  twenty-one  years  of  age.  When 
the  codicil  was  made  two  of  them  had  reached  that  age,  and 
another  was  near  it.  So  that  on  the  decease  of  the  testator 
there  would  soon  he  need  of  money  for  the  payment  of  the 
legacies.  We  must  assnme  that  the  codicil  was  made  in  view 
of  the  provision  in  the  will  for  these  legacies,  of  th«  lack  of 
personal  property  to  pay  them,  of  the  fact  that  from  nowhere 
but  the  real  estate  conld  money  be  got  for  the  parpoaee  of  the 
estate,  and  that  by  the  terms  of  the  will  and  operation  of  law 
they  would  become  payable  soon  after  the  death  of  the  testator. 
It  is  a  natural  inference  that  the  power  of  sale  was  given  u 
well  to  raise  money  for  the  needs  of  the  estate  in  the  payment 
of  legacies,  as  for  the  support  of  the  widow.  And  if  this  mt 
in  the  mind  of  the  testator  in  making  the  codicil,  it  is  as  fair  to 
interpret  the  word  "  heirs,"  if  it  was  used  by  him  out  of  iti 
technical  sense,  as  meaning  all  those  interested  in  any  way  in 
his  estate,  as  meaning  any  of  them.  It  is  so,  then,  that  thii 
power  of  sale  thus  given  and  thus  worded  is  of  mnch  signifi- 
cance in  getting  at  the  intention  of  the  testator.  And  we  can 
but  draw  from  it,  that  it  was  his  purpose  that  these  lefcaeiei 
should  be  met  by  money  obtained  from  a  sale  of  some  or  all 
of  the  lands.  We  think  that  these  considerations  fairiy  lead 
to  the  conclusion  that  it  was  the  intention  of  the  testator  that 
these  legacies  should  be  p^id  at  all  events,  and  that  all  parte  of 
his  estate  should  be  liable  for  the  payment. 
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This  is  the  only  qoeetion  io  the  case  that  seemB  to  require 
oar  iuyeetigation.  It  is  certaio  that  it  is  needful  that  the  real 
estate  be  couverted  into  money,  and  the  matter  of  a  proper 
dispoeition  of  that  money  will  be  settled  amicably,  or  by  the 
order  of  the  conrt  belov. 

All  conCQT.       •■ 

Judgment  affirmed. 


Will  of  Stobbb. 

[S8  HlDDGMta,  ».] 
TJnWJITAI.    DISTBIBinTON    OF    PBOFBSTT    AS    BTIDBIiaB  OF    UVDUB 

influznOe.  — Fkiob  deolabatiobb  of  tsstatob. 

Dpcm  an  Inna  as  to  nndne  lofluenoe  la  procnring  tbe  execntiou  of  a  will  on  tiu 
part  <tf  tliciae  irlio  ippear  to  be  preferred  )a  it,  proof  that  tbe  will  ta  noequal  in 
its  dittrilmtioQ  of  tbe  property,  even  thoogfa  the  leBtator  waa  of  Impaired  mind 
and  memory,  la  lnadmiaaible  IF  there  be  no  actual  aridence  of  nndoe  inflnenoe. 

On  aoeh  aniaMie,  eridence  that  the  wife  of  testator,  whoia  one  of  tlioee  preferred 
by  the  will,  had  great  control  over  him  in  the  ordinary  afhirs  of  life,  ia  Inad- 
miaetble  vithoot  evidence  that  her  inflnence  waa  exerted  to  procnre  the  execa- 
doQ  of  such  wUL 

Prior  atatemeDta  of  ■  teatator  as  to  bow  he  intended  to  diapoaa  of  hla  property, 
disconnected  from  the  sot  of  making  his  will,  are  not  evldenoe  of  the  fact  of 
nadne  Inflaence. 

The  will  of  Joseph  Storer  having  been  presented  to  the 
Probate  Court  of  Steele  county  for  probate,  by  Gardner 
Storer.  one  of  the  executors  named  therein,  its  allowance  wai 
contested  by  Martha  Elbina  Zimmerman,  daughter  of  the  tes- 
tator. This  appeal  is  taken  by  contestant  from  a  judgment  of 
the  District  Court  of  that  county,  reversing  a  decree  of  the 
Probate  Court. 

A.  D.  Keyes,  for  appellant. 

A.  C.  Hickman  and  W.  F.  Saioyer,  for  respondent. 
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GnjnLLAN,  C.  J.  The  will  of  Joaepb  Storer,  execnkd 
July  23, 18T5,  waa,  after  his  death,  presented  to  the  ProbUe 
Court  of  Steele  connty  for  probate.  It  wae  contested  by  th» 
appellant,  and  the  Probate  Oonrt  refused  to  admit  it  to  pro- 
bate. From  that  order  or  decree  an  appeal  waa  taken  to  the 
district  court,  where,  after  a  trial  of  the  iBsnes  presented  by 
contest,  a  judgment  was  entered  allowing  and  establishing  the 
win.  From  that  judgment  the  contestant  appeals  to  this  conn- 
In  the  district  court  the  following  issues  for  trial  by  jury  were 
framed:  First.  Was  Joseph  Storer  of  sound  and  dispoong 
mind  at  the  date  of  the  alleged  will  J  Second.  Was  the  allied 
will  procured  to  be  made  through  undue  influence  of  Gardner 
Storer,  Betsey  Storer,  Lucy  F.  Storer,  or  either  of  them! 
Third.  Is  the  instrnment  now  offered  for  probate  the  wOl  of 
Joseph  Storer)  The  jury  found  the  first  and  third  in  the 
affirmative,  and  the  second  in  the  negative.  The  exceptions  ■■ 
the  appeal  are  presented  by  bill  of  exceptions. 

The  objection  is  made  that  the  findings  are  not  sufficient  to 
justify  the  judgment,  because  the  facts  constituting  the  exe«- 
tioa  of  this  will  are  not  stated  in  the  findings.  Those  facts  are 
necessarily  included  in  the  finding  on  the  third  issue,  and  the 
testator's  legal  capacity  is  established  by  the  finding  on  the  firat 
There  is  nothing  in  that  objection.  So  far  as  shown  by  the 
bill  of  exceptions,  no  proof  was  made  or  offered  of  any  acts  on 
the  part  of  any  of  the  persons  named  in  the  second  issue  of  un- 
due influence,  or  of  any  influence,  over  the  testator,  in  respect 
to  making  the  will.  It  does  not  appear  even  that  any  of  them 
knew  he  was  about  to  or  intended  to  make  a  will. 

The  contestant  offered  to  prove  the  amonnt  of  property  the 
testator  had  at  the  date  of  the  will,  which  proof  was  excluded. 
This  is  alleged  as  error.  It  is  insisted  that  the  proof  would 
have  sliown  there  was  great  inequality  in  the  distribntion  of  his 
property  among  those  naturally  the  objects  of  his  bounty,  and 
that  that  fact,  in  connection  with  evidence  tending  to  show  im- 
paired mind  and  memory,  which  evidence  was  given,  is  evi- 
dence of  undue  influence  on  the  part  of  those  who  seem  to  be 
favored  by  the  will. 

Where  there  is  evidence,  independent  of  any  question  of 


Diqilized  by  Google 


WILL  OF  STOBER.  82» 

ineqnslity  in  tbe  will,  tending  to  ahow  acts  of  undue  influence 
over  the  testator  to  procure  him  to  make  the  will,  on  the  part 
of  those  who  appear  to  be  preferred,  evidence  that  the  dis- 
tribation  is  groasly  nneqnal  may  be  giveo  in  aid  of  such  evi- 
dence of  nndae  influence  to  show  indeed  the  result,  as  well  as 
strengthen  the  eyidence,  of  undue  influence.  But  mere  in- 
equality, however  f^reat,  in  the  diBtribution  of  the  property 
among  children  or  relatives,  is  no  evidence  of  undue  influence, 
nor  is  it  made  such  by  evidence  of  impaired  mind.  If  it  were 
evidence  from  which  a  jury  might  find  nndae  influence  to 
avoid  the  will,  the  issue  practically  presented  to  the  jury  in 
every  case  of  the  kind  would  be.  Is  the  will  such  as  the  jury,  if 
in  the  testatoPs  circumstances,  would  have  made  I  Few  wills 
could  stand  if  such  were  the  test.  Any  man  of  snfBcient  capac- 
ity, where  hia  power  to  dispose  of  his  property  is  not  limited 
by  statute,  has  a  right,  in  disposing  of  it  by  will,  to  use  bis  own 
judgment  and  conaolt  his  own  preferences,  without  regard  to 
how  such  disposition  may  be  approved  or  disapproved  by 
others. 

Contestant  also  offered  evidence  to  the  effect  that,  in  the 
ordinary  conduct  of  life,  testator's  wife,  one  of  those  claimed  to 
have  used  undue  influence  to  procure  him  to  make  the  will, 
exercised  great  control  over  him  ;  would  order  him  about  as 
one  would  a  child,  and  he  would  obey.  This  was  excluded,  and 
properly.  That  a  wife's  influence  over  her  husband,  in  the 
ordinary  afl^ rs  of  life,  was  great,  without  any  evidence  that  her 
power  of  control  was  exercised  with  reference  to  making  his 
will,  is  no  evidence  that  she  unduly  inflaenced  the  will.  It 
must  be  showu  that  her  influence  was  exerted  in  a  special  de- 
gree to  procure  a  will  peculiarly  acceptable  to  her.  MiUer  v. 
MiUer,  3  Seig.  &  R.  267 ;  Meeker  v.  Meeker,  75  III.  260 ;  Zim- 
merman V.  Zimmerman,  23  Fa.  St.  375. 

An  expert  witness  was  called  by  contestant,  and,  after  tes- 
tifying that  he  had  heard  the  testimony  of  witnesses  named, 
was  asked,  in  effect,  if,  assuming  the  statements  of  such  wit- 
nesses as  to  symptoms  and  indications  of  testator  to  be  true,  the 
testator  was  of  sound  mind.  The  trial  court  might,  in  its  dis- 
cretion, allow  or  refuse  to  allow  the  question  to  be  put  in  that 
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form.  Oeichell  t.  HiU,  SI  Minii.  464 ;  ,^ate  t.  lauimschlager, 
22  Minn.  514.  Other  qnestioiiB  were  asked  calliiig  for  hit 
opinion  aa  to  whetlier  certain  specified  Bymptoma,  in  connec- 
tion with  other  testimony  (not  specified),  indicated  nnsoond 
mind.  Of'course,  these  qnestions,  referring  as  they  did  to  tea- 
timony,  withoot  specifying  what  testimony,  were  improper. 

The  first  request  of  contestant  for  instrnctions  to  the  J1117 
was  properly  refused,  becaose  it  included  the  proportion  thai 
mere  inequality  in  the  distribntion  of  the  property  is,  of  itadf, 
evidence  of  undne  iufiuence  in  procnring  the  will  to  be  made. 
From  contestant's  second  request  the  jary  mi^t  have  nndn'- 
stood  the  eoart  as  stating  the  proposition  which  made  the  fitat 
reqaest  objectionable.  It  mifdit,  therefore,  if  given,  have  misted 
them.  There  are  other  objections  to  the  reqnest,  bnt  this  wai 
snf&cient  to  justify  the  court  in  refusing  it.  The  cotirt,  in  ita 
general  charge,  iDstracted  the  jury  properly  npon  the  correct 
propositions  contained  in  the  request. 

The  court,  at  proponent's  request,  instmcted  the  jury  that 
"  statements  of  the  testator,  made  -prior  to  the  making  of  the 
will,  as  to  how  he  intended  to  dispoee  of  his  property,  nnlees 
made  so  near  the  time  of  executing  the  will  aa  to  become  a  part 
of  the  res  geatw,  are  not  competent  evidence  of  nndne  inflnraee, 
and  are  not  to  be  considered  by  the  jury  in  detenniniDg  that 
question,  unless  they  find  from  other  evidence  that  some  in- 
fluence was  actually  exerted  to  cause  the  testator  to  make  hit 
will  as  he  did  make  it,  and  then  can  be  considered  by  tbem 
only  in  determining  the  effect  which  such  inflaence  had  on  hit 
mind  when  making  the  will."  So  far  as  this  indicates  that  the 
testator's  statements  as  to  how  he  intended  to  dispose  of  hit 
property,  if  made  so  near  the  time  of  making  of  the  will  as  to 
be  a  part  of  the  rea  geatca,  may  be  evidence  of  the  fact  of  undve 
influence,  the  contestant  cannot  complain  of  it,  for  it  conld 
operate  only  in  her  favor.  The  proposition  contained  in  the 
instruction,  that  such  statements,  if  disconnected  from  the  act 
of  making  the  will,  are  not  evidence  ot  the  fact  of  nndne  in- 
fluence, but  are  evidence  only  of  the  e£Fect  which  influence 
shown  to  have  been  exerted  on  the  testator  to  make  the  wiD 
had  on  his  mind,  is  correct.     When  o£Eered  to  prove  external 
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£iots,  snch  as  that-ioflQeDce  was  exerted  to  indnce  the  testator 
to  make  the  will,  and  that  Boch  inflaence  was  of  the  charaoter 
which  the  law  deeignates  as  QDdne  inflBence,  such  statemeDts 
are  incompetent. 

Jadgment  affirmed. 


As  to  admission  ot  tesUtor*!  declantions  on  an  israe  of  andne  in- 
flnence.  Dye  t.  Young,  infra,  and  leferencea ;  Will  of  Ames,  1  Am.  Prob. 
K  8fi,  snd  csMS  in  note. 

The  constraint  whicb  will  sToid  a  will  mnst  be  one  operating  in  the 
act  of  making  tiie  wilL    Wainright's  Appeal,  1  Am.  Prob.  R,  48, 


Smith  va.  Biob. 

[180  Hut.  441.] 

CoNTIHOEMT    BKHAINDEB. — QOT    OVXB    TO    A    OLABS    BKrBSS    TO 
TH08K   LIVING   AT   BXPIBATION   OF   LIFI   B8TATK. 

I^nd  was  conveyed  In  tnut  to  permit  A.  and  otben  to  use  It  dnring  tiieir  re- 
■peetiTe  lirefl,  sad,  on  the  purposes  or  the  trtut  being  accompUiIied,  to  oon*^  it 
to  esrt^n  children  ot  A.  b  j  name,  "  and  snch  other  children  of  A.  at  shall  then 
be  llTing.'    Stld,  that  the  children  named  took  oontlogent  remainders  only. 

Bill  in  equitt  by  a  tmstee  under  a  deed  to  obtain  the  in- 
stractione  of  the  ooart.  The  case  was  reserved  on  the  bill 
and  answers  for  the  consideration  of  the  fall  court,  and  was  as 
follows : 

In  1837,  Benjamin  Weld  and  Elizabeth  Weld,  his  wife,  con- 
veyed a  parcel  of  land  in  Koxbury  to  a  trustee  (whose  saccessor 
the  plaintiff  is)  in  tmst  to  permit  the  grantors  to  nse  and  oc- 
capy  the  land  during  their  lives ;  npon  the  death  of  the  grant- 
ors, to  permit  their  son,  Samuel  H.  Weld,  to  use  and  occupy 
the  same  during  his  life ;  on  his  death,  to  permit  his  widow,  if 
she  shoold  snrvive  him,  to  use  and  occnpy  the  same  so  long  as 
she  etionld  remain  such ;  and  "  in  trnst,  after  the  purposes 


Diqilized  by  Google 


S39  AMERICAN  PROBATE  BEPOBTS. 

aforesaid  diall  be  seoomplished,  to  grant  and  convey  the  eame 
to  Elizabeth  E.  Weld,  Susan  Weld,  Samael  H.  Weld,  Jnnior, 
children  of  said  Samnel  H.  Weld,  and  anch  other  children  of 
said  Samnel  H.  Weld  as  shall  then  be  living,  to  them  and  to 
their  heirs  and  assigns  forever." 

Samael  H.  Weld  survived  the  grantors  and  his  vfe,  and 
died  Febroary  27di,  1879,  never  having  had  any  otiier  children 
than  the  three  named  in  the  deed ;  and  after  the  death,  during 
hiB  life,  of  bis  son  Samael  H.  Weld,  Jr.,  intratate  and  withoot 
ifisue,  conveyed  to  his  daaghter  Snsan  (now  Mrs.  Manaur)  all 
his  right,  title  and  interest,  as  heir  of  his  eon,  in  the  land  io 
question,  reserving  his  life  estate  therein.  By  his  will,  aftw  a 
bequest  to  his  daoghter  Elizabeth  H.  (now  Mrs.  Rice),  he  de- 
vised the  reeidae  of  his  property  to  his  danghter  Snsan. 

Elizabeth  H.  Rice  claims  one-half  of  the  estate,  on  the 
ground  that  the  gift  of  the  remainder  was  contingent  upon  the 
children  of  Samuel  H.  surviving  the  life  tenants. 

Susan  Mananr  claims  two-thirds  of  the  estate,  on  the  gronnd 
that  the  three  children  of  Samuel  H.  Weld  took  each  a  vested 
remainder  under  the  trust  deed  at  the  date  of  the  conveyance ; 
and  that  the  share  of  her  brother  Satnnel  passed  by  descent  to 
bis  father,  and  has  come  to  her  by  his  deed  and  will. 

W.  Q.  RuaaeU,  for  Mrs.  Rice. 

A.  Maaon,  for  Mrs.  Mansnr. 

Gbat,  C.  J.  The  gift  in  remainder,  after  the  expiration  of 
the  eqnitable  estates  for  life  reserved  to  the  grantors,  and  of 
thoee  granted  to  Samnel  H.  Weld  and  his  wife,  is  "  to  Eliza- 
beth H.  Weld,  Susan  Weld,  Samuel  H.  Weld,  Junior,  ehfldren 
of  said  Samuel  H.  Weld,  and  snch  other  children  of  Samud  H. 
Weld  as  shall  then  be  living,  and  to  their  heirs  and  assigns 
forever." 

There  can  be  no  donbt  that  the  g^ft  in  remainder  is  re- 
stricted, so  far  as  regards  children  not  named  therein,  to  sndi 
children  as  shall  be  living  at  the  expiration  of  the  last  life  es- 
tate ;  and  the  question  to  be  determined  is  whether  the  restrie- 
tion  applies  to  the  children  named  also. 
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The  court  is  of  opinion  that  it  does.  The  language  need  by 
the  grantors  manifests  their  intention  to  be  that  no  child  of 
Samuel  H.  Weld  shall  hare  any  actual  or  beneficial  use  of  the 
property  until  after  the  espirstion  of  all  the  life  estates ;  and 
that  "such  other  children  of  said  Samuel  H.  Weld"  than  those 
named  "as  shall  then  be  living"  (if  he  shall  leave  any  such 
other  children)  shall  take  equal  and  similar  estates  with  those 
named.  The  legal  effect  is,  that  the  children  named  and  those 
not  named  (if  any)  together  constitute  a  class,  all  the  members 
of  which  caunot  be  ascertained  until  the  expiration  of  the  life 
estates ;  and  that  the  vesting  of  the  title,  legal  or  equitable,  in 
possession  or  in  right,  in  those  of  that  class  who  are  named,  as 
well  as  in  those  who  are  not  named,  is  coutingent  upon  their 
surviving  the  equitable  tenants  for  life.  {ThoTnson  v.  Lading- 
Urn,  104  Mass.  198 ;  Tum&r  v.  Hudson,  10  Beav.  222.) 

It  follows  that  the  child  who  died  before  the  last  tenant  for 
life  took  nothing,  and  that  the  remainder  must  be  divided  be- 
tween the  two  surviving  children. 

Decree  accordingly. 


See  Plnkhaia  ▼.  Bl^,  1  Am.  Frob.  R.  114;  Mberts  r.  Elberta,  Id.  55*. 


Bruinooe  va.  Stooebr,  Adu'b. 

[IS  iDdioius  OBB.] 

Bequest  fob  life  wfth  bemahtdeb  ovbb. — Biqht  of  lifb-. 
tenant  to  p088bbbion. 

Wbere  there  is  a  general  residiury  bequest  of  real  uid  perwnal  property  for  life 
witli  rtmainder  over,  the  legatee  i«  not  entitled  to  the  ponenlon  of  the  per- 
Bonal  aneti,  but  the  lame  shoiild  be  biTested  by  the  ezeontoT  and  the  interest 
or  income  paid  to  enob  l^atee. 

The  facts  are  stated  in  the  opinion. 
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J.  A.  Harrison,  E.  Lake,  E.  P.  ScUaUr  and  W.  Monk, 
for  appellant. 

M.  S.  Robinson  and  J.  W.  Zovett,  for  appellee. 

MosBis,  C.  The  appelkot  filed  her  complaint  in  the  Hadi- 
Bon  Circuit  Conrt,  stating  that  she  is  the  widow  of  James  Bran- 
nock,  who  died  testate,  on  the  —  day  of ,  18 — ;  that,  bj 

hia  last  will  and  testament,  the  said  James  Brannock  be- 
queathed and  devised  to  her,  for  and  dnring  her  natural  life, 
after  the  payment  of  his  jast  debts  and  fnneral  expenses,  all 
his  property,  both  real  and  personal,  and  directing  that,  at  her 
death,  the  same  should  be  sold,  and  that  two  hundred  dollus 
of  the  proceeds  should  be  paid  to  his  nephew,  and  the  balance 
divided  equally  among  his  brother  and  sisters ;  that  the  appellee 
had  been  appointed  by  said  court,  in  1875,  administrator  with  the 
win  annexed,  of  the  estate  of  said  James  Brannock ;  that  all 
the  debts  of  said  estate,  including  the  ftineral  expenses,  bad 
been  paid  by  the  appellee  as  such  administrator,  leaving  in  bis 
hands,  in  notes  and  money,  belonging  to  said  estate,  (1,025  35 ; 
that  the  appellee,  as  anch  aduiinistrator,  had  reported  these 
facts  to  said  court,  and  that  he  could  take  no  further  steps  in 
discharge  of  his  dnty,  as  such  administrator,  until  the  death 
of  the  appellant.  She  further  stated  that  she  had  demanded 
of  the  appellee,  as  snch  administrator,  the  possession  of 
the  assets  in  his  hands,  but  that  he  had  refused  to  deliver  to 
her  the  posseBsion  of  tJie  same,  on  the  ground  that  she  was  not, 
under  tJie  terms  of  said  will,  entitled  to  such  possession.  A 
copy  of  the  will  of  James  Brannock  is  filed  with  and  made  a 
part  of  the  complaint,  and  so  much  of  it  as  bears  upon  the 
question  presented  for  decision  is  in  these  words : 

"Item  1.  I  give  and  bequeath  to  my  beloved  wife,  Sally 
Brannock,  after  the  payment  of  my  just  debts  and  funeral  ex- 
penses, all  my  property,  both  real  and  personal,  dnring  her 
natural  life,  provided  she  survives  me;  and,  at  her  decease,  I 
will  and  direct  that  all  the  means,  rights,  credits  and  effects, 
propei'ty,  real  and  personal,  be  sold. 

"  Item  2.  And  I  further  will  and  direct  that  two  hundred 
dtJIars  of  the  proceeds  arising  therefrom  be  first  given  to 
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Jamee  Branaock,  Jr.,  my  nephew,  and  son  of  Anderson  and 
Milla  BraDQOck,  and  the  residue,  it  is  mj  will  and  desire,  be 
divided  eqnallj,  share  and  share  alike,  between  mj  brother  and 
Bisters.*' 

To  this  complaint  the  appellee  demurred.  The  demurrer 
was  Bostained,  and,  the  appellant  electing  to  stand  by  her  com- 
plaint, judgment  was  rendered  for  the  appellee.  Th.e  mling 
upon  the  demurrer  is  assigned  as  error. 

The  language  of  the  will  of  Jamee  Brannock  is  not  ambig- 
uous or  of  doubtful  meaning.  The  gift  to  the  appellant  is  by 
way  of  a  general  bequest  of  the  residue  of  the  testator's  estate 
for  her  life,  with  remainder  over.  There  is  no  specific  bequest 
to  her.  It  does  not  appear  from  the  facte  stated  in  the  com- 
plaint from  what  source  the  assets  in  tlie  hands  of  the  appellee 
were  derived.  The  inference  from  the  facts  is,  that  they  con- 
stituted a  part  of  the  personal  estate  of  tlie  testator.  In  such 
case,  the  rule  is  that  the  legatee  for  life  is  not  entitled  to  the 
poeseseioD  of  the  personal  assets,  but  that  the  same  shall  be 
invested  by  the  executor  or  administrator  with  the  wiU  an- 
nexed, under  the  direction  of  the  court,  and  the  interest  or  in- 
come paid  to  the  l^atee  for  life. 

In  the  case  of  C<fvenhoven  v.  Shuler,  2  Paige,  122,  aubstan- 
tially  this  case,  the  Chancellor  says :  *'  Where  there  is  a  general' 
bequest  of  a  residue,  for  life,  with  a  remainder  over,  although 
it  includes  articles  of  both  descriptions"  (that  is,  grain  and  an- 
nual products  of  land,  such  as  hay,  &c.,  consumed  in  the  use  of 
them,  and  articles  not  thus  consumed),  "  as  well  as  other  prop- 
erty, the  whole  must  be  sold  and  converted  into  money  by  the 
executor,  and  the  proceeds  must  be  invested  in  permanent 
securities,  and  the  interest  or  income  only  is  to  be  paid  to  the 
legatee  for  life." 

It  appears  from  the  complaint  in  this  case  that  the  proper- 
ty which  the  appellant  is  seeking  to  recover  consists  of  money 
and  notes.  It  does  not  appear  but  that  these  assets  are  pro- 
ductive, and  that  tbe  appellee  is  paying  to  her  the  income  of 
the  same.  This  he  should  do,  and  it  is  all  that  ehe  should  de- 
mand. If  the  appellee  has  failed,  or  shall  fail,  in  the  disehai^ 
of  his  duty,  the  appellant  is  not  without  remedy.    If  lie  fails 
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to  render  the  f  nod  prodnctire,  and  pa;  to  her  the  income,  or 
soffers  it  to  become  endangered,  the  court,  Dpoo  her  applio- 
tion,  wonld  compel  him  to  perform  his  duty  in  thie  respect  or 
discbarge  him  at  once  and  appoint  another  troBtee. 

It  was  formerly  held,  that,  when  the  legatee  for  life  offered 
ample  secnrity  for  the  protection  of  those  in  remainder,  tlte 
aseetB  wonld  be  delivered  to  him ;  btit  this  rale,  it  is  said  in  the 
case  above  cited,  no  longer  prevails. 

There  was  no  error  committed  by  the  conrt  below. 

The  judgment  of  the  court  below  abonld  be  affirmed. 


Beqiest  of  personal  property  for  life,  remainder  over.— n*«Bti- 
tied  to  pogMSBlon. — Wbere  theie  ia  given  In  a  will  a  life  estate  in  penoaal 
propertv,  with  remainder  over,  the  life  tenant  is  not  entitled  to  the  cntodf 
or  posBesBlon  of|Uie  property,  but  maj  only  receive  the  Income.  QaA  t. 
Clark,  8  lUge  (N.  T.),  163;  Baunderson  v.  SteaniB,  6  Man.  S7:  Woottca  t. 
Buich,  3  Hd.  Ch.  190;  Llvlngeton  v.  Humy,  58  N.  T.  48S;  Fmnua  >. 
Enlght,  3  Ired.  (N.  C.)  Bq.  73. 

In  some  cases  the  life  tenant  maj  have  pocncorion  of  the  propertf,  npoa 
^Ting  to  the  renu^nderman  an  inventory.  De  Peyater  v.  Clendining,  8 
Paige  (N.  T.),  300;  Spear  v.  Tinkham,  3  Barb.  Ch.  311;  Flanagan  v-FUoe- 
gan,  8Abh.  N.  CaB.(N.  T.)41S;  Cohen  v.  Cohen,4Redf.  (N.  T.)48:8up- 
aoa  T.  Randal],  73  He.  100;  Hitchcoch  v.  Clendennin,  «  Mo.  AppL  00;  Wil- 
liama  V.  Penbody,  8  Hun  <N.  T.),  371 ;  Freeman  v.  Knight,  3  Ired.  (N.  C.I 
Eq.  73. 

If  there  be  some  apparent  danger  of  waste  by  the  life  tenant,  he  miy  be 
required  to  give  a  bond  to  the  remainderman,  as  a  condition  of  reoeMngtlK 
property.  The  right  to  require  a  bond  seems  usually  to  depend  npon  lh» 
risk  eaUUlshed  by  the  second  donee.  Mason  r.  Pwe,  M  Ala.  870;  ClaAe  *. 
Terry,  84 Conn.  176;  Tysoo  t.  Blake,  32  N.  T.  068;  Ackeiman's  firtMcT 
Daily  Reg.  (N.  T.)  801 :  Hower  r.  Bhelton,  3  Hetc  (Haas.)  IH;  Flskc  t. 
Cobb,  6  Oray  (Mass.),  144;  Condlct  t.  King,  18  N.  J.  Bq.  (3  Beaa)  S7S;  BoR 
V.  White.  16  Id.  411;  Bowud  v.  Howard,  16  Id.  486;  WlUiams  t.  Oolta, 
8  Jones'  (N.  C.)  Eq.  SOS;  Pelham  v.  Taylor,  1  Id.  131;  Horah  t.  Honh,  1 
Wins.  (N.  C.)  107;  Dean  v  Hart,  63  Ala.  808;  MoBtfoitv.Hontfort,S4Bi)B. 
130;  Clevenstlne'H  Appeal,  10  Penn.  Bt.,  400;  ReiiTB  Appeal,  60 Id.  861;  Sn- 
ford  V.  Oilman,  44  Conn.  461. 

If  the  life  estate  in  the  personal^  be  given  to  the  widow  of  the  testaUV. 
she  is  excused  from  giving  a  bond.  Hambrlght'e  Appeal,  2  Grant's  (IV)CU. 
830;  Duval's  Appeal,  88  Penn.  Bt.  113;  Green's  Appeal,  43  Paa.  61.  X: 
Patterson  y.  Blewart,  86  Hlch.  403;  Brooks  v.  Brooks,  13  a  C.  433.  CMH 
Welsch  V.  Belleville  Savings  Bank,  04  Dl.  101. 

If  the  legacy  be  money,  abend  may  be  required  upon  payment  to  the  Bft 
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tenaot,  but  if  it  be  »  specLBc  legacy,  ho  bond  can  be  required.  Mchelbergei 
T.  Bamitz.  ITSerg.  AR.  (Pa.) 298;  Kinnanl  t.  Klonard,  S  Watta(Fa.),  108. 

Spedflc  pnpectj,  bequea^ed  ia  Uii«  waf ,  most  be  sold,  and  proceeds 
invested  for  the  benefit  of  the  life  tenant,  unleea  there  la  something  In  the 
will  to  Indicate  a  contraiy  intenUon.  Hitch  y.  Honis,  78  N.  G.  877;  Austin 
Y.  Watts.  19  Mo.  398;  Qolder  v.  LitUejohn,  80  Wis.  S4A. 

A  gift  of  a  fund  with  limitation  over  in  the  contlngencj  of  the  legatee 
dying  without  lawful  issue,  entitles  the  legatee  to  the  poaseesion  of  tlie  fund, 
Hennion  v.  Jacobns,  27  N.  J.  Bq.  38. 

A  bequest  of  the  "use,  income  and  interest,"  of  personal  estate  for  life, 
with  limitation  over,  and  a  direction  that  the  property  remain  in  the  hands 
and  luder  the  control  of  the  ezecutora,  is  not  an  annuity,  hut  a  life  estate. 
Stone  T.  North,  41  Me.  266;  Whlleon  v.  WMlaon.  S8  N.  T.  479;  High  v. 
Worlej,  83  Ala  709:  Blackburn  r.  Hawkins,  6  Ark.  50;  Boberts  v.  Brinker, 
4  Dana  (Ej.),  570. 

A  bequest  for  life,  with  limitation  over,  of  articles  useful  for  consump- 
tion only,  gives  the  life  tenant  an  absolute  estate.  Gentry  v.  Jones,  6  J.  J. 
Marah.  (Ky.)  148;  Bwain  v.  SpmlU,  4  Jones'  (N.  G)  Eq.  804;  Deighmlller's 
Estate,  ILeg.  Qaz.  R  [Pa.)499;  Qerwan  v.  Oerwan,  97  Penn.  8t.  110;  Major 
V.  Hemdon,  1  Rod.  (Ey.)  128. 

Such  articlee,  eontra,  should  be  sold,  and  the  proceeds  invested  tor  the 
benefit  of  the  life  tenant.  Smith  v.  Barham,  2  Dev.  (N.  C.)  Eq.  420;  Ooren- 
boven  v.  Schuler,  3  F^ge  (N.  T.).  123;  CaUdne  v.  Galkina,  1  Redf.  (N.  T.) 
387;  Harry  V.  Glover,  Riley's  (8.  C.)  Oh.  68;  Woods  v.  Sullivan,  1  Swan. 
(Tenn.)  807;  Harrison  v.  Poster,  9  Ala.  956. 


Dblakby  V8.  Tan  Atjlbn. 

[S4  New  York,  10.] 

DeTIBK  op  801*  PAT  ABLE  OUT  OF  BENTS   AND  PBOFITB — KliaOKT  TO 
OOBPDS  Ot  E8TATB  TO  BDPPLT  DEFIOIENOT  OP  moOHE. 

TmbtMz  made  a  reEidnarj  deviBe  of  rsal  and  petBODRl  estate  to  tier  exeontors  !□ 
tnut,  to  leotAre  tba  renta  of  the  real  estate  and  to  inveet  the  personal  eatate, 
and  to  apply  Mioh  rents  aod  the  iDoomB  of  the  parnonal  estate  to  the  ose  of  her 
hnaband  for  lib,  exoept  that  they  shonld  apply  to  oae  D.,  who  had  been 
brongbt  Dp  by  her,  certain  fixed  BDms  per  annum  during  hla  life,  bet  no  dis- 
poailJaD  was  made  of  the  fond  afler  D.'e  death.  Mild,  that  the  legacy  to  D. 
vaa  payable  ont  of  the  annnal  proflta  of  the  estate,  and  ilia  oorptis  of  the  estate 
Mold  not  be  reiortad  to  in  the  event  of  a  defideacy  of  profits. 
Vol.  n.— 23 
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The  chkncery  rnle  cotutrolng  gtfta  «f  fixed  emuB  pajable  out  of  reata  >ad  pmb* 
M  anthoriEing  Uie  taking  of  a  part  of  the  body  of  the  eotata  to  make  up  a  dt 
fidsncy,  is  to  far  modified  in  thi»  State  a*  to  make  the  qaealioa  depend  <m  dw 
iDtentiun  of  the  testator. 

A  PUP*  I.  from  jndgment  of  the  General  Term  of  the  Sapreme 
Conrt,  in  the  eecoDd  judicial  department,  entered  apon  u 
order  made  May  11, 1880,  affirming  a  judgment  in  favor  of 
plaintiff,  entered  on  a  decision  of  the  coart  on  trial  at  Special 
Term. 

This  action  waa  bronght  by  plaintiff  ae  legatee  nnder  the 
will  of  Mary  S.  Kirby,  deceased,  for  a  conetmction  of  the  will, 
he  asking  that  a  proyision  for  bim  "  be  adjudged  to  be  a  de- 
monstrative legacy,  payable  ont  of  the  principal  of  the  estate 
in  case  of  a  deficiency  of  income,  and  that  defendant  as  trostee 
under  the  will  be  reqntred  to  pay  ont  of  the  estate  an  alleged 
deficiency." 

The  aabetanoe  of  the  will  in  qneetion  and  the  material  facts 
appear  in  the  opinion. 

Samtiel  Sand  for  defendant  and  appellant. 

D.  P.  Bwrnard  for  plaintiff  and  respondent. 

FoLoBB,  Cb.  J,  The  testatrix,  by  ber  will,  provided,  first, 
for  the  payment  of  ber  debts  and  funeral  expenses,  aod  the 
purchase  of  a  burial  plot  and  the  erection  of  a  monumeut. 
She  then  made  a  specific  bequest  to  a  cousin  of  a  few  chattels 
of  domestic  or  social  nee.  She  then  devised  and  bequeathed 
to  her  executors,  whom  she  named  in  her  will,  and  to  the  sur- 
vivor of  them,  all  the  residue  of  her  esti^,  real  and  personal 
(she  had  both),  in  trust,  to  receive  the  rents  and  profits  of  the 
real  estate,  and  to  invest  and  keep  invested  the  personal  estate; 
and  to  apply  those  rents  and  profits,  and  the  interest  or  in- 
come of  the  personal  estate,  to  the  nse  of  her  husband  for  hie 
life,  except  that  they  sbonld  apply  to  the  use  of  ^^  plaintiff 
in  this  suit,  who,  the  will  says,  was  brought  np  by  her,  the 
snin  of  $500  per  annum  thereont,  till  he  reached  twenty-one, 
after  that  $1,000  per  annnm  thereout  during  the  life  of  the 
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husband ;  &iid  after  bis  death  $2,000  per  aiiDnm  thereoot,  dar- 
ing the  natural  life  of  the  plaiDtiff.  There  is  no  deviBe  or  be- 
quest  of  the  remainder  after  the  death  of  the  plaintiff,  though 
ehe  had  a  brother  living  -when  she  made  the  will,  and  who  ear- 
vived  her,  and  is  the  defendant  in  this  sait,  and  the  coasin 
above  spoken  of.  At  the  date  of  the  will,  and  at  the  time  of 
the  death  of  the  testatrix,  the  rents  and  profita  of  the  realty, 
and  the  income  from  the  personalty,  were  ample  to  pay  to 
the  plaintiff  the  varying  annuities  contemplated  by  the  will 
for  him,  and  to  leave  a  larger  snm  for  the  nee  of  the  bosbaud. 
At  those  dates  she  occnpied  one  piece  of  the  real  estate  as  a 
homestead ;  other  real  estate  yielded  $5,000  per  annum.  The 
personal  property  was  a  mortgage  of  $18,000  at  seven  per 
cent,  interest.  Since  her  death,  and  since  the  death  of  her 
husband,  in  the  matations  of  affairs,  the  property  has  failed  to 
yield  enough  to  keep  the  real  estate  in  good  repair,  to  pay  taxes 
and  other  incidental  expenses,  and  to  put  the  trustee  in  funds 
with  which  to  pay  the  plaintiff  his  annuity.  The  plaintiff  asks 
judgment  in  this  suit,  for  a  construction  of  the  will ;  and  that 
the  provision  for  him  be  adjudged  a  demonstrative  legacy,  pay- 
able orat  of  the  corpus  of  the  estate,  whenever  there  is  a  defi- 
ciency of  rents  and  income;  and  that  a  deficiency  that  hadin 
fact  arisen  when  the  suit  was  begun  be  paid  therefrom. 

There  can  be  no  question  that  the  testatrix,  when  she  made 
her  will,  looked  upon  the  rents,  profits  and  income  of  her  estate 
as  enough  to  pay  this  annuity,  to  leave  a  larger  snm  for  the 
use  of  her  husband  during  his  life,  and  for  a  surplus  for  her 
next  of  kin  after  his  death.  Bhe  designated  the  profits  as  the 
fund  from  which  the  snm  shonJd  come  with  which  to  pay  the 
annuity.  Bat  the  inquiry  may  not  stop  there.  It  is  to  be 
pushed  further,  until  it  is  learned  whether  she  meant  if  that 
fund  failed,  that  nevertheless  the  plaintiff  should  be  paid  his 
annuity  every  year  in  full,  though  the  body  of  the  estate  should 
be  impaired  or  consumed,  and  her  husband  in  his  lifetime, 
and  her  next  of  kin  after  his  death,  get  nothing.  This,  at  first 
blush,  seems  a  purpose  so  extreme  as  not  to  be  attributed  to 
the  testatrix,  unless  the  words  she  has  used,  as  construed  by 
inexorable  rules,  and  the  circumstances  of  the  case,  clearly 
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lead  thereto.  The  words  of  the  will  are  to  the  effect  that  the 
rents,  profits  aod  income  of  the  estate  shall  fnmiah  the  means 
to  pay  the  plaintiff's  annuity.  They  are  given  to  the  execa- 
tors  in  tmst  to  receive  and  applj>  Generally  speaking,  the  in- 
terpretation of  the  words  "  rents  and  profits  "  is,  that  they  mean 
the  annaal  rents  and  profits.  {Hetieage  v.  Lord  Andover,  8 
Tounge  &  Jerris,  360;  Allan  v.  Backhouse,  2  Ves.  &  Beames^ 
65.)  If  there  were  no  contrary  adjudication  it  conld  be  fiuriy 
argned  that  a  direction  to  raise  money  by  annaal  rents  and 
profits  is  to  be  pat  in  contradistinction  to  a  sale  and  mortgage. 
(2  Yes.  &  Beames,  su/pra.)  Indeed  the  Yioe-Chancellor  of 
England,  in  Forbes  v.  Richardson  (11  Hare,  354),  said:  "I 
do  not  find  any  case  where  a  direction  for  payment  ont  of 
annual  rents  and  profits  has  been  held  to  give  a  right  against 
the  corpus,  or  beyond  the  annnal  or  cnrrent  rents  and  profits." 
This  remark,  however,  in  view  of  other  decisions,  must  be  con- 
fined to  a  direction,  where  the  word  "  annual "  is  expressly  or 
by  moEt  dear  implication  attached  to  the  words  "  rents  and 
profits."  It  is  not  too  much  to  say,  however,  that  the  meaning 
most  naturally  to  he  got  from  a  direction  to  take  rents  and 
profits,  and  thereont  to  pay  a  sum  of  money,  would  confine  the 
means  to  pay  to  the  moneys  derived  from  the  rents  and  profits 
as  they  came  to  hand  from  year  to  year,  and  would  not  extend 
to  an  appropriation  of  the  body  of  the  estate.  Lord  Eldoo 
said,  in  Bootla  v.  BlundeU  (I  Mer.  J92):  ".If  I  were  asked 
this  question  anywhere  bnt  in  Westminster  Hall,  I  ahoold 
answer  in  the  affirmative,  that  by  profits  he  probably  meant 
aonnal  profits  only."  Judge  Cowen,  in  BlooTner  v.  Wal^vn 
(3  Hill,  361),  indicates  the  same  opinion,  and  says  that  the 
natural  and  obvious  meaning  of  the  words  has  been  departed 
from  in  chancery  to  such  a  degree  as  may  entrap  a  plain  mas; 
and  that  a  forced  and  unnatural  interpretation  has  been  gmie 
into  in  pressing  exigencies.  Yet  that  interpretation  has  become^ 
with  some  limitations,  a  well-established  rule  of  chancery. 
"Whatever  might  have  been  the  interpretation  of  these  words 
had  the  case  been  new,  whatever  doubt  might  arise  upon  them 
as  denoting  annual  or  permanent  profit,"  says  Sir  Thoma& 
Plnmer,  "  it  is  now  too  late  to  speculate,  this  court  having  by 
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a  technical,  artificial  but  liberal  construction,  iD  a  series  of  au- 
thorities, admitting  it  to  be  the  natural  meaning,  extended 
those  words,  when  applied  to  the  object  of  raising  a  gross  sum 
at  a  fixed  time,  when  it  mnst  be  raised  and  paid  withont  delay, 
to  a  power  to  raise  hy  sale  or  mortgage,  nnlesa  restrained  by 
other  words."  {Allan  v.  Backhouse,  supra.)  He  cites  and 
discnssea  many  cases  and  adds :  "  The  role  has  now  become 
ao  established  one  of  constrnction,  not  permitting  the  court  to 
exercise  any  diacretioD."  That  was  in  1813.  Two  things  are 
to  be  noticed  in  the  first  of  these  remarks,  as  somewhat  limit- 
ing the  extent  of  it.  First,  that  the  object  of  the  power  is  to 
raise  a  gross  snm  at  a  fixed  time,  which  most  be  raised  and 
paid  without  delay,  and,  second,  that  the  direction  is  not  re- 
strained by  other  words.  Many  of  the  eases  are  where  legacies 
are  to  be  paid  ont  of  the  profits ;  a  legacy  is  a  gross  sum,  and 
generally  to  be  paid  at  a  fixed  time  and  without  delay.  Some 
of  them  are  cases  of  annuities  which,  thon^  payable  from 
time  to  time,  are  at  each  time  of  payment  gross  sums  and  pay- 
able at  fixed  times.  An  annuity  falla  within  the  rule,  unless 
the  other  words  of  the  will  restrain  it.  We  think,  though, 
that  latter  adjadieations  have  somewhat  relaxed  the  rule,  look- 
ing at  the  purpose  that  first  set  it  up,  viz. :  by  a  liberal  con- 
struction of  the  words  of  the  testator  taking  them  to  amount 
to  a  direction  to  sell,  so  as  to  obtain  the  end  that  the  testator 
intended  by  ndaiug  the  money.  (2  Story's  Eq.  Jur.,  g  1064  a ; 
Oreen  v.  Belehier,  1  Atk,  505.)  So  that  it  has  come  in  the 
course  of  judgment,  that  not  only  the  other  words  of  the  will 
may  restrain  the  operation  of  the  mle,  but  so  may  all  other 
indications  which  courts  are  wont  to  note,  in  order  to  gather 
the  intention  of  the  maker  of  a  disposing  instrument  in  writ- 
ing- The  courts  have  been  ready  to  take  hold  of  the  context 
of  wills  to  hold  the  rule  in  check.  (  Wilgou  v.  SaUiley,  1  Rubs 
A  Mylne,  590 ;  SmaU  v.  Wing,  5  Bro.  P.  C.  [Tomlin's  ed.]  66 ; 
3  Yonnge  &  Jervis,  supra.)  And  where  the  rule  has  been 
appUed,  the  use  of  it  has  at  times  been  justified,  only  by  such 
being  the  intention  of  the  testator  as  derived  from  all  the 
words  of  the  will.  {Sohermerhonie  v.  Sckermerkome,  6  Johns. 
Ch,  70.)     Indeed,  it  may  now  be  said  that  there  is  no  principle 
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whatever  involved  in  these  eaeea,  save  to  ascertain  what  is  tie 
testator's  intention  and  to  cany  that  intention  into  effeet 
(Baker  v.  Baker,  6  H.  of  L.  616) ;  wherein  that  constrnction 
ia  to  be  given,  that  under  the  circumstances  appears  to  be  the 
correct  one,  each  case  getting  little  aid  from  the  aathorittes, 
and  depending  in  a  great  degree  upon  its  own  circnmstances 
and  language.  (Id.,^)er  Lord  Chelmsford,  Lord  Chaaoellor; 
per  Lord  Caims,  L,  J. ;  Bvrfik  v.  SherraU,  L.  B.,  2  Ch.  App. 
642  [*644].)  As  expressed  by  Lord  Oanworth,  in  Baker  v. 
Baker  {swpra),  the  real  question  is,  is  that  which  is  given, 
given  as  an  annuity,  or  as  the  interest  of  a  fond ;  does  the 
language  of  the  testator  import  that  a  sum  at  all  events  ia 
annually  to  he  paid  out  of  hie  general  estate,  or  only  that  it  is 
the  interest,  or  a  portion  of  the  interest,  of  a  capital  sam  that 
is  to  be  set  apart.  So  Denio,  J.,  says :  "  No  positive  rule  of 
ready  application  to  every  case  can  be  laid  down,  but  each  will 
depend  npon  a  consideration  of  all  the  material  provisions  of 
the  will  to  be  construed,  and  of  the  extrinsic  circumstance* 
respecting  the  testator's  family  and  estate,  which  may  be  fairly 
brought  to  bear  on  the  question  of  intent "  (see  Pierrepont  v. 
Edwards,  25  N.  Y.  128),  the  authority  of  which  case,  it  i* 
plain,  fettered  the  judgment  of  the  learned  General  Tenn. 
He  further  says,  that  "  the  leading  principle  of  the  cases  is  that 
when  the  testator  bequeathes  a  sum  of  money  or,  which  is  the 
same  thing,  a  life  annuity,  in  such  a  manner  as  to  show  a 
separate  and  independent  intention  that  the  money  shall  be 
paid  to  the  legatee  at  all  events,  that  intention  will  not  be  per- 
mitted to  be  overruled  merely  by  a  direction  in  the  will  that 
the  money  is  to  be  raisetUn  a  particular  way  or  ont  of  a  par- 
ticular fund,"  and  cites  Dickin  v.  HHwarda  (4  Hare,  273). 
We  cannot  fail  to  perceive  that  the  rigid  rule  stated  in  Allan 
V,  Baekhonse  {euprcC}  has  been  relaxed,  and  that  the  courts 
may  now  exercise  their  judgment.  And  the  question  arises  is 
.  every  such  case,  which  was  the  primary  and  most  material 
portion  of  the  testator's  intent,  and  wbich  was,  in  his  mind, 
the  incident  to  such  primary  intention  (Id.),  and  tbis  maybe 
gathered  from  the  context  of  the  will,  and  from  such  extrinsic 
circumstances  as  are  properly  taken  into  view  in  sach  a  case. 
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Let  QB  then  look  first  at  the  will  in  all  its  parts.  The  de- 
vise and  beqaest  is  of  the  reeidoe  of  the  estate  of  the  testatrix, 
real  and  perGonal,  and  thoiigh  the  trust  is  to  receive  the  rente, 
profits  and  income,  this  doee  not  prevent  the  vesting  in  the 
execDtora  of  the  l^al  title  during  the  life  of  the  ceatuis  que 
trust.  (1  R.  S.  728,  §  55,  snb.  3 ;  id.  729,  §  60 ;  Craig  v.  O-aig, 
3  Barb.  Oh.  76-94.)  The  direction  to  keep  the  personal  estate 
invested  on  bond  and  mortgage  and  in  public  stocks  is  not  an 
indication  of  mnch  weight  that  the  body  of  the  fund  shall  not 
be  liable  for  the  fnll  and  prompt  payment  of  the  ann-aity. 
Many  of  the  cases  to  the  contrary  show  equivalent  directions. 
But  the  direction  how  to  apply  the  moneys  received  by  the 
executors  has  much  significance.  It  reads  thus :  "  To  apply 
said  rents  and  profits  of  real  estate,  and  interest  or  income  of 
personal  estate,  to  the  use  of  my  husband  William  L.  Kirhy 
during  his  natural  life."  Here  ie  not  a  direction  to  pa;  a  fixed 
Bum  at  a  specified  time,  and  without  delay,  but  to  devote  that 
which  is  received,  be  it  more  or  lees,  to  the  ase  of  the  benefici- 
ary. Clearly  this  is  not  given  as  an  annnity.  It  i»  given  as  the 
current  avails  of  a  fond.  It  does  not  import  that  a  sum,  at  all 
events,  is  annually  to  be  paid  out  of  the  estate,  but  only  that 
the  profits  of  a  capital  sum,  that  is  to  be  set  apart,  are  to  be  so 
paid.  It  is  manifestly  impossible  ever  to  say,  so  long  as  the 
trust  property  yields  any  profits  or  income,  that  the  haBband  is 
to  have  anything,  more  or  less,  than  the  snm  annually  yielded, 
or  to  have  it  from  any  other  source  than  from  the  annual  yield. 
In  his  case  there  never  could  be  a  claim  that  the  body  of  the 
trust  fund  should  be  cloven  in  two  to  yield  him  a  sum ;  for  the 
query  would  be  at  once  what  snm }  Ko  sum  is  named  that  he 
is  to  have.  There  is  no  determinate  time  for  raising  it. 
(1  Atk.,  attpra,  p.  507.)  He  is  to  have  rents  and  profits  and 
income,  be  they  more  or  less.  He  Ib  to  have  them  when  they 
come  in,  be  it  sooner  or  later.  As  to  her  husband  then,  there 
is  nothing  to  show  an  intention  in  the  testatrix  that  the  corpus 
of  the  estate  shonld  be  taken  for  hiB  use ;  rather  the  contrary  is 
shown,  that  he  is  to  have  only  annoal  rents,  profits  and  income, 
thongh  they  vary  in  amount,  from  year  to  year.  At  once  the 
qaeiy  arises,  did  the  testatrix  intend,  could  she  have  intended. 
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better  things  for  the  yontb  ahe  had  bronght  np,  than  for  the 
man  ehe  had  married  and  lived  with  notil  death  ?  Now  the 
proTieion  for  the  plaintiff  is  not,  in  the  fnll  sense  of  the  word, 
one  iodependeat  of  that  for  the  hueband.  It  Ib  grafted  apoo 
it.  It  Ib  by  way  of  exception  from  it.  The  executors  are  U> 
apply  all  the  rents,  profits  and  income  to  the  use  of  the  has- 
Iwnd,  except  that  they  shall  apply  to  the  nse  of  James  E. 
Delaney,  thereout,  the  snms  named  in  the  will ;  one  of  them 
yearly,  nntil  he  arrived  at  age  j  after  that,  another  yearly  dur- 
ing the  lifetime  of  the  husband,  and  after  the  decease  of  the 
hnsband,  another  yearly  during  his  own  lifetime.  The  money 
for  Delaney  is  excepted  ont  of  other  moneys.  Those  other 
moneys  are  to  be  raised  in  a  certain  way.  Can  the  thing  to  be 
excepted  out  of  another  be  raised  in  a  different  way  from  that 
other?  If  it  can,  and  shall  be,  then  it  will  not  be  money  from 
those  moneys,  but  other  money,  and  not  a  part  taken  from 
those  moneys.  The  effect  of  this  exception,  during  tlie  life- 
time of  the  hnsband,  is  that  the  snm  named  for  tiie  use  of 
Delaney  was  first  to  be  deducted  from  the  yearly  avails  of  the 
estate,  and  the  residue  to  be  applied  to  the  nae  of  the  husband. 
If  Delaney  had  died  daring  the  husband's  life,  the  latter  would 
have  taken  the  whole  yearly  avails.  (16  N.  Y.  368.)  This 
was  tantamount  to  a  gift  to  the  hnsband  of  a  life-interest  in 
the  residue  a.nd  overplus  of  the  rents  and  profits,  after  the 
satisfaction  of  a  certain  yearly  charge  thereon.  That  form  of 
gift  has  been  held  to  be  a  manifest  declaration,  that  the  charge 
is  to  be  Batisfied  ont  of  the  same  rents  and  profits  of  which  the 
residue  is  so  given.  {Heneage  v.  Lord  Andover,  supra.)  It  is 
true  that  she  contemplated,  as  the  will  shows,  that  Delaney 
would  snrvive  her  hnsband ;  but  it  shows  also,  that  she  con- 
templated that  each  would  live  after  her,  to  take  the  provision 
made  for  him.  We  have  seen  that  the  provision  for  the  hus- 
band does  not  bring  the  case  within  the  rale  invoked  for  this 
plaintiff.  It  is  not  to  be  said  that  an  exception  from  that  pro- 
vision is  greater  and  more  forceful  in  this  respect  than  the  pro- 
vision itself.  For  consider  that  the  rule  grew  up,  by  the  courts 
striving  to  carry  out  the  intent  of  the  testator,  that  a  gift  made 
Ity  him  should  be  enjoyed,  though  the  particular  means  he 
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looked  to  and  named  for  the  purpose  failed  therefor.  Now 
the  intent  of  the  testatrix  here  was  as  much,  if  not  more,  that 
her  gift  to  her  husband  should  be  enjoyed,  as  that  to  Delaney 
shoald,  and  we  cannot  therefore  say  that  she  had  an  intention 
that  Delaney's  gift  should  be  satisfied,  to  the  impairment  or 
eonsamption  of  the  estate,  for  that  would  be  the  destrnction 
of  the  gift  to  the  husband  and  a  thwarting  of  her  intentions 
for  him.  Both  intentions  can  be  better  carried  out,  by  saying 
that  the  annnal  avails  shall  alone  be  used  as  far  as  they  will  go 
and  the  eorp^ig  be  preserved  intact  to  make  an  annual  yield. 
For  to  attribute  the  other  intention  to  the  testatrix  would  be 
also  to  attribnte  to  her  an  intention  that  in  a  possible  event, 
not  resulting  from  his  conduct,  her  husband  shoald  be  deprived 
of  any  share  in  her  bounty,  which  would  be  discordant  with 
all  that  the  will  and  the  circumstances  show. 

The  will  makes  no  disposition  of  the  fund  after  the  death  of 
Delaney.  A  like  fact,  in  other  cases,  has  been  given  different 
efEecte.  Here,  it  may  have  beet)  without  forecast,  or  in  uncon- 
cern for  the  ultimate  resnlt.  It  is  not  certain  how  it  was. 
She  left  a  brother  who  was  her  only  heir  at  law  and  next  of 
kin.  It  is  not  impossible  that  she  may  have  been  advised  tliat 
the  law  wonld  give  to  him,  or  to  his  deBcendants,  in  the  absence 
of  a  testam^itary  disposition,  all  of  her  estate  that  should  re- 
main' after  the  death  of  Delaney.  We  do  not  think  that  the 
lack  of  an  especial  gift  of  the  reminder  famishes,  in  this  case, 
much  indication  of  intention  to  charge  the  oor^ms.  (See 
PAUlipe  V.  Outteridffe,  infra.)  We  think  that  in  other 
respects  the  form  of  the  gift  to  Delaney  indicates  an  intention 
that  it  shall  be  got  £rom  the  annnal  avails.  It  is  not  in  direct 
terms  a  pft  to  him  of  a  sura  ont  of  the  profits.  It  is  an  excep- 
tion from  a  prior  gift.  The  prior  gift  was,  in  the  mind  of  the 
testatrix,  the  first  thing.  The  way  in  which  that  was  to  be 
raised  is  the  way  not  only  for  it,  hot  for  that  which  is  excepted 
from  it.  If  that  is  to  be  got  from  the  yearly  profits,  then  that 
which  is  to  be  deducted  from  it  is  also  to  be  got  therefrom.  If  ' 
the  testatrix  had  had  a  different  intention  as  to  these  two 
gifts,  in  this  respect,  she  would  have  made  distinct  expres- 
sion of  it.     Bnt  the  same  expression  runs  through  the  two 
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gifts.  The  rents,  profits  and  iDcome  are  to  be  applied  to 
the  use  of  her  hnsband,  except  that  thereoDt  ehsll  be  a  snin 
applied  to  the  use  of  Delanej.  We  think,  too,  that  it  mnst  be 
conceded  that  the  trust  to  receive  the  rents  and  profits,  and  to 
apply  to  the  nse  of  the  husband  during  life,  and  to  a  cemiu 
amount  to  the  use  of  Delaney  during  life,  is  equivaleot  to  a 
trust  to  receive  during  the  lives  of  those  beneficiariea,  and  the 
life  of  the  survivor,  and  to  applj.  Then  cornea  in  the  distinc- 
tion  noted,  Phillipe  v.  Outteridge  (3  De  G.  J.  &  8.  *382),  for 
the  right  to  receive  the  protits  is  not  general  and  indefinite; 
it  has  a  limitation  of  time. 

It  ie  in  the  words  of  the  will,  too,  that  ono  of  these  beoe- 
ficiaries  was  the  husband  of  the  testatrix,  and  that  the  otber  is 
the  object  of  her  favor  from  having  been  brought  ap  bj  her, 
Katnrally,  we  would  think  she  wonld  have  preferred  her  hus- 
band, as  an  object  of  favor,  to  Delaney,  and  the  will  iteelf 
indicates  that  she  did,  in  its  lai^r  provision  for  the  former. 
We  are  aware  that  Lord  Eldon  said,  in  Bootle  v.  BlundeU, 
txipra,  that  circnmstances  dehors  the  will,  such  aa  the  greater 
degree  of  personal  favor  which  the  testator  most  be  presumed 
to  have  felt  toward  this  or  that  object  of  bonntj,  ooght  to  be 
set  aside  on  a  question  like  this,  which  is  fit  to  be  decided  only 
b;  an  examination  of  the  whole  will  taken  together,  Herc^ 
however,  the  will  itself  gives  to  some  extent  the  basis  for  the 
presumption,  in  its  description  of  the  beneficiaries,  and  in  the 
greater  sum  intended  for  one.  Besides,  it  seems  now  to  be  a 
recognized  aid  to  construction,  that  one  or  the  otber  beneficiary 
named  appears  to  be  the  primary  object  of  the  testator's 
bounty.  (/*«■  Selden,  J.,  Oiddinga  v.  Seward,  16  N.  T.  365- 
367.) 

We  may  now  see  whether  there  is  any  extrinsic  circnmstanee 
that  will  show  an  intention  in  the  testatrix.  {^De  ^otUhaet  v. 
Astor,  13  N.  T.  98.)  The  extrinsic  circumstance  most  signif- 
icant is,  that  daring  the  life  of  the  testatrix,  at  the  time  ^e 
*  made  her  will  and  from  thetace  until  her  death,  the  avails  of 
her  estate  were  ample  to  carry  out  her  directions,  withoat 
trenching  upon  the  body  of  it.  She  well  knew  that  this  was  so. 
It  does  not  aj^ear  that  she  bad  any  reason  to  apprehend  that 
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it  woald  not  measurably  continue  to  be  so.  She  was  not  en- 
gaged in  bTuinees,  we  may  aASnme ;  bo  th&t  tbere  could  be  no 
great  indebtedness  to  meet.  She  made  no  provisions  prior  to 
the  gift  of  the  reaidnnm  tbat  wonld  take  largely  from  the 
estate,  so  that  there  wonld  be  no  material  diminution  of  it 
before  it  reached  the  trast  fnnd.  The  estate  was  not  exposed 
to  the  hazards  of  business,  and  might  well  be  looked  to  as  stable. 
It  was  left  by  her  to  the  czecntors,  jnst  as  she  had  kept  it  in 
her  life  and  found  it  safficient  for  her  needs.  She  shaped  her 
pnrpoeee  by  measurement  of  them  with  it,  and  gave  it  with  no 
direction  for  a  change  of  its  condition,  but  rather  with  the  im- 
plied direction  to  keep  it  in  like  state.  To  be  sure,  it  most  be 
BO  in  most  cases,  tbat  the  testator  anticipated  that  the  profits 
wonld  be  enongh  to  carry  oat  hia  purpose,  and  his  anticipation 
must  have  failed,  or  the  question  would  not  have  come  into 
the  courts,  whether  the  oorpua-could  be  invaded.  Yet  that  the 
anticipation  well  founded  is,  sometimes,  of  some  effect  in  ar- 
riving at  the  intention,  is  seen  from  Baker  v,  Saker  (6  H.  of 
L.  Cases,  supra),  where  the  Lord  Chancellor  argued  against 
a  construction  that  would  take  from  the  fand  itself  to  make  up 
a  deficiency  of  annual  avails,  that  eneh  a  course  might,  in  time, 
utterly  annihilate  the  corpus,  and  the  beneficiary  be  left  with- 
out any  provision  at  allj  and  that,  therefore,  nobody  could 
suppose  that  such  an  intention  could  ever  have  existed  in  the 
mind  of  the  testator — an  idea  which  is  peculiarly  applicable 
here,  aa  it  would  not  take  long,  if  the  whole  or  a  large  part  of 
the  annuity  is  to  be  paid  yearly  from  the  fund,  to  exhaust  it 
entirely. 

For  these  reasons  we  think  that  the  intention  of  the  testa- 
trix was  that  the  gift  to  the  plaintiff  should  arise  from  the 
annual  profits  of  the  estate  only. 

We  have  not  considered  the  question,  whether  the  plaintiff 
has  the  right  to  have  deficiencies  in  yearly  payments  made  up 
from  increased  avails  in  after  years,  for  the  reason  that  neither 
the  pleadings  nor  the  facts  present  the  question. 

The  jadgment  should  be  reversed  and  a  new  trial  granted^ 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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OabiiAND  vs.  Oakland. 

[TS  Maloe,  »T.] 

LiFS  S8TATB  ON  OOMDmON. — PaYHBKT  OF  TAXES  BT  LIFK  TSIf  AST. 

Under  a  will  reading  "and  it  b  my  dedre  Uul  if  0.  O.  Bhall  pa;  the  iatcraac 
•niiatllj,  on  wWt  is  doe  from  him,  bo  wit,  on  (Ml,  that  he  be  not  diatorbed  ia 
his  poaeesaioD  o(  the  plaoe  where  he  now  reaidea,"  hM,  that  O.  G.  took  a  Ufa 
eatate  in  the  prendne  on  oondilion  that  he  p«dd  the  interest  reqoired,  aad 
fnrtber,  he  ehonld  pa;  all  taxes  asaaasad  during  bli  li&  tenancy. 

Bill  in  equity  to  obtain  a  coBStmctioii  of  the  will  of  Jamw 
Garland.    Heard  on  bill,  answer  aod  proof b. 
The  opinioD  states  the  case. 

A.  W.  Pains,  for  plaintifia. 

B.  Q.  White,  for  the  defendant. 

Babbowb,  J.  In  Maruh,  1866,  James  Garland  boof^t  and 
took  a  deed  of  a  piece  of  real  estate  containing  aboat  ei^tv 
acres,  paying  therefor  ^50,  apparently  with  the  design  to 
secure  a  place  for  his  brother  Orlando  (who  had  been  impov- 
erished by  a  fire)  to  live  on.  He  seems  to  have  permitted 
Orlando  to  take  possession  of  it  and  make  improvements  on  it. 
In  1869  he  made  his  will  which,  shortly  afterwards,  in  July  of 
that  year,  was  duly  proved  and  allowed  in  the  Probate  Cotut 
The  clatiBe  in  it,  which  we  are  asked  to  cooatrue,  rnns  as  fol- 
lows; "  And  it  is  my  desire  that  if  Urlando  O&rland  shall  pav 
the  interest  annnally,  on  what  is  dne  from  him,  to  wit,  on  $M1, 
that  he  be  not  disturbed  in  his  possessioo  of  the  place  where 
he  now  resides."  Doring  James'  life  Orlando  paid  the  taxes 
assessed  npon  this  place.  He  has  continued  to  occupy  it  from 
the  first  and  it  has  been  assessed  to  him  as  the  peraon  in  poeseft- 
sion,  according  to  K.  S.,  c.  6,  §  9. 

For  some  years  after  James'  death  he  paid  the  interest 
called  for  in  the  above  item,  and  the  taxes.  Latterly  he  has 
declined  to  pay  the  interest  anless  he  might  be  permitted  to 


Diqilized  by  Google 


GABLAUD  T.  QARLAND.  849 

deduct  the  amount  required  to  pay  the  taxes.  Hence  this  pro- 
cess, brought  by  the  heirs  of  James  6arland,  to  have  the  rights, 
interests  and  dnties  of  the  parties  nnder  the  foregoing  danee 
in  his  will,  ascertained  and  declared. 

Jamee  Uariand  seems  to  have  sapposed  that  Orlando  wonld 
eventoally  become  the  pnrchaser  ot  the  property,  and  that  he 
had,  with  that  view,  ap  to  the  time  of  the  making  of  the  will 
paid  the  interest  and  a  trifling  amount  of  the  principal  of 
Jamee*  outlay  for  the  place.  But  the  respondent  denies  the 
existence  of  any  contract  for  the  purchase,  and  as  there  was 
none  in  writing  signed  by  the  partis,  it  is  clear  that  there 
coald  be  none  which  would  be  binding  on  them  or  their  snc- 
cesBors,  in  law  or  equity.  It  is  not  necessary  to  decide  any  of 
the  questions  of  fact  abont  which  the  parties  differ  and  offer 
conflicting  testimony ;  for  without  resort  to  any  of  these  mat- 
ters, which,  however  determined,  would  not  affect  the  construc- 
tion of  the  clause  in  question,  the  righta  and  duties  of  the 
parties  respectively  may  be  readily  aacertained. 

We  think  that  James  Garland  gave  by  his  will  to  his  brother 
Orlando  a  life-estate  in  this  piece  of  property,  upon  condition 
that  Orlando  should  pay  annually  to  those  lawfully  represent- 
ing his  estate  the  legal  interest  on  $641.  It  follows  from  this 
that  Orlando  should  pay  the  taxes  while  he  possesses  the  estate. 
Transit  terra  cum  onere.  Qui  aentit  eommodum,  senUav  debet 
et  omta.  "  It  is  the  duty  of  the  tenant  for  life  to  cause  all 
taxes  assessed  upon  the  estate,  during  his  tenancy,  to  be  paid," 
says  Shepley,  J.,  in  Vamey  v.  Stevene,  22  Maine,  334.  If  the 
tenant  for  life  neglects  to  pay  the  taxes  assessed  upon  the 
estate  dnring  the  tenancy  and  thereby  subjects  the  estate  to  a 
sale,  the  reversioner  may  maintain  an  action  of  waste  against 
him  to  recover  the  place  wasted  and  the  damages.  Stetaon  v. 
D<K/,  51  Maine,  436.  ' 

This  duty  of  paying  taxes  is  entirely  independent  of  the 
condition  imposed  by  the  testator,  which  calls  for  the  payment 
of  a  certain  sum  annually  to  his  estate  in  order  to  entitle  the 
devisee  to  retain  the  possession  during  his  life ;  and  the  testator 
says  nothing  to  exempt  the  tenant  for  life  from  its  performance. 
It  was  the  plain  duty  of  the  respondent   to    pay   the   taxes 
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aeseseed  apon  the  property  as  well  as  the  interest  to  those  en- 
titled to  it ;  and  the  payment  of  the  taxes  affords  him  no 
ground  to  daim  a  rebate  apon  the  interest.  He  is  puor,  it  k 
said ;  he  is  likely  to  remain  so  if  he  exposes  himself  to  the  ex- 
pense of  litigation  and  his  estate  to  forfeiture  in  the  hope  to 
aToid  the  payment  of  the  very  few  dollars  which  were  in  dii- 
pnte  here.  Yet.  donbtlef«,  equity  will  permit  him,  apon  re- 
pairiuf;  waste  unwittingly  committed,  to  be  relieved  from 
forfeiture  incurred.  His  poverty,  of  itself,  is  no  reason  whj 
he  should  be  relieved  from  the  payment  of  coets  when  it  it 
found  that  he  is  in  the  wrong.  But  it  is  apparent  also  that 
the  heirs  of  James  O&rland  hsA  an  interest  in  having  it  judici- 
ally determined  whether  his  interest  in  the  estate  extended 
beyond  the  term  of  his  own  life,  and  in  having  some  record 
evidence  of  the  character  of  his  possession.  It  turns  out  thit 
he  elaime  only  a  life  estate  and  admits  his  possession  to  be  in 
its  origin  permissive  and  not  adverse.  Looking  at  the  two-fold 
object  of  the  process,  we  think  the  plaintiffs  may  well  beu  i 
portion  of  the  expenses. 

They  may  tax  against  the  respondent,  officer's  and  derti 
fees  and  the  cost  of  printing.  As  to  all  else  let  each  party  piT 
his  own  coets. 

Decree  to  he  entered  in  conformity  herewith. 


See  Nevioa  v.  Gourley,  1  Am.  Prob.  R.  68. . 
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liOVBLL  EXBCUTOE  VS.  QVITHAN. 

[88  New  Tork,  B77.] 

RbTOGATION    of    BIHQI.E  CLAUBE  BY   OBLITB&ATIOS. 

Uodar  ■  itktnte  that  no  will  or  way  put  thereof  shall  be  revoked  or  altared  ei- 
Mpt  hj  a  new  will  or  mBtranieDt  executed  with  Bimilar  formalitiee,  or  oaleM 
(neh  wUl  be  bomt,  torn,  canceled,  obliterated  or  destroyed,  with  iotent  to  re- 
voke, BD  obliteration  to  be  effectiud  muat  destroj  the  whole  will,  an  obl]t«ra- 
Hon  of  a  single  elanae  ia  of  no  effecL 

Appeal  from  the  General  Term  of  the  Snpreme  Court 
affirming  a  decree  of  the  Surrogate  of  Ulster  comity.  The 
material  facte  are  stated  in  the  opinion. 

J.  NewUm  Fiero,  for  appellant. 

S.  L.  StdAms,  for  respondent. 

Dasfobth,  J.  The  surrogate  found  that  the  will  in  ques- 
tion was  well  executed,  and  at  that  time  contained,  among 
others,  clauses  numbered  respectively  "2d"  and  "4th;"  that 
subsequently  the  testa^trii  obliterated  these  clauses  "  with  a 
purpose  and  intent "  to  revoke  the  same ;  that,  notwithstanding 
this  obliteration,  they  were  not  revoked,  and  remain  in  full 
force  and  effect,  as  before.  The  words  are  still  apparent  and 
legible,  and  he  directed  the  whole  will,  including  these  clauses, 
to  be  admitted  to  probate.  The  General  Term  has  sustained 
that  decision,  and,  although  we  have  given  careful  considera- 
tion to  the  interesting  argument  of  the  appellant,  we  see  no 
reason  to  reverse  their  judgment. 

The  appeal  depends  upon  the  true  construction  of  the 
statute  (2  E.  S.,  part  2,  chap.  6,  tit.  1,  art.  3,  p.  64,  §  42),  which 
enacts  that  "  no  will  ia  writing,  *•**»*•** 
*  *  *  nor  any  part  thereof  shall  be  revoked  or  altered, 
otherwise  than  by  some  other  will  in  writing,  or  some  other 
writing  of  the  testator  declaring  such  revocation  or  alteration, 
and  executed  with  the  same  formalities  with  which  the  will 
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itself  waa  required,  by  law,  to  be  executed ;  or  anleas  aach  will 
be  burnt,  torn,  canceled,  obliterated  or  destroyed  witb  the  in- 
tent and  for  the  porpoee  of  revoking  the  awne,  by  the  lestaba 
himself,  or  by  any  other  person  in  his  preeence,  by  his  diree- 
tioD  and  consent ;  and  when  so  done  by  another  person,  tlie 
direction  and  consent  of  the  testator,  and  the  fact  of  snch  in- 
jury or  destmction,  shall  be  proved  by  at  least  two  witneeeeB." 

Mrat.  A  literal  and  plain  reading  of  these  words  defeats 
the  appellant.  There  is  language  of  prohibition,  but  it  is  s» 
qualified  as  to  amount  to  permission  to  reroke  or  alter  a  will, 
or  any  part  thereof,  by  some  other  will  in  writing,  or  some 
other  writing  of  the  testator  declaring  Boch  revocfttion  or 
alteration ;  or  by  burning,  tearing,  canceling,  obliterating  or 
destroying  the  will,  "for  the  parpose  of  rcToking  the  sune." 
Now,  by  the  first  phrase,  the  repentant  testator  is  required  to 
write  out  the  proposed  alteration,  select  his  witnesses  and  nuke 
to  them  an  acknowledgment  or  declaration  that  the  act  ia  hie; 
and,  so  far,  the  langoage  permits  bnt  one  inference  or  conetrnc- 
tion  ;  that  that  act  becomes  effectual  whether  it  relates  to  the 
whole  will,  or  some  portion  only  of  the  will. 

The  second  clause  requires  no  sach  constraction.  The 
words  "  or  any  part  thereof,"  are  omitted.  The  "  will "  itsdf 
is  to  be  barnt,  torn,  canceled,  obliterated  or  destroyed,  not 
with  an  intent  or  porpose  of  "  altering,"  but,  as  the  statnle 
says,  "  with  the  intent  and  for  the  purpose  of  revoking  the 
same."  And  while  these  things  may  be  done,  either  by  the 
testator  or  by  another  person  in  his  presence,  under  hia  direc- 
tion, yet  the  statute  provides,  that  "  when  so  done  by  anotbw 
person,  the  direction  and  consent  of  the  testator,  and  the  hd 
of  such  injory  or  destruction  shall  be  proved  by  at  least  two 
witnesses."  The  injury  relates  to  the  effect  of  boming,  tear- 
ing, canceling  and  obliterating. 

We  see,  therefore,  that,  under  the  first  clause,  an  act  of 
alteration  or  revocation,  if  in  writing,  and  under  the  last  clause 
of  an  act  of  destruction  or  of  injury,  nnlesa  by  the  testator 
himself,  is  required  to  be  proved  by  witnesses.  Can  it  be  sup- 
posed that  the  statute  intended  a  partial  revocation  or  alten- 
tion,  if  done  by  the  testator  himself,  should  be  effective. 
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althoDgh  no  formality  was  obeerved  1  According  to  the  appel- 
lant'e  constrnction,  a  daah  of  the  testator'B  pen  Boppliea  the 
place  of  the  fonnality  required  by  the  first  eUnse,  renders 
unnecessary  the  presence  of  two  witneeses,  and  becomes  effec- 
tnal  to  the  same  extent  aa  if  the  abore  proTisions  of  the  statote 
had  been  observed. 

Sach  a  conclusion  is  inadmissible.  The  dissimilarity  of  the 
two  events,  one  requiring  and  the  other  dispensing  with  foi^ 
malitiee  the  most  solemn  known  to  the  law  relating  to  the  exe- 
cution of  papers,  seems  to  permit  but  one  answer  to  the  appel- 
lant. The  two  acts  cannot  be  deemed  equivalents.  To  the 
same  end  is  the  general  policy  of  the  law,  which  aims  to  dose 
the  door  against  opportonities  of  fraud,  and  it  would  be  un- 
reasonable to  snppose  that  the  legislature  intended  a  method  by 
which  the  pnipose  of  the  testator  could  be  defeated  and  the 
restrictions  thrown  aronnd  him  at  the  time  of  execaUng  the 
will  designed  to  carry  that  purpose  into  effect,  evaded. 

The  provisions  of  the  statute  applicable  to  wills  (2  K.  8., 
part  2,  chap.  6,  art.  3,  title  1,  p.  63),  which  inclode  the  one 
before  as,  have  in  view  not  merely  the  inconvenience  of  the 
individual  and  his  protection,  bnt  also  the  prevention  of  fraud 
and  perjury  in  reference  to  an  act  which]  becomes  effective 
only  after  the  death  of  the  testator,  and  then  concerns  his 
devisees,  his  heirs,  and  indirectly  the  whole  public. 

Second.  The  appellant'  resortfl  to  implication,  and  imports 
into  the  second  clanse  of  the  statute  words  which  are  found 
only  in  the  first,  thus  violating  not  only  the  method  of  the 
l^slatnre,  bnt  the  grammatical  reading  of  the  sentence.  This 
last  consideration  wonld  be  of  little  importance  if  there  was 
anything  in  the  statute  from  which  it  appeared  that  the  appa- 
rent grammatical  construction  could  not  be  the  true  one,  bnt 
should  control  unless  there  is  some  strong  and  obvions  reason 
to  the  contrary ;  as  if  we  could  see  that  the  legislature  had  a 
different  intention.  But  when  we  Snd  in  the  first  danse  that 
the  will  or  any  part  thereof,  can  be  altered  by  a  writing  only 
when  duly  attested,  and  in-  the  second  clause  the  words  "  or 
any  part  thereof"  omitted,  we  are  bonnd  to  give  effect  to  the 
specific  words  actually  used,  and  say  that  no  obliteration  can 
Vol.  n.— 88 
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be  effective  as  to  part,  nnleBB  it  altogether  deetroye  the  whole 
vill.    We  have  no  power  to  interpolate  other  words. 

It  is  true,  as  the  learned  connsel  contends,  that  there  are 
cases  lending  some  support  to  his  contentioii ;  but  they  depend 
upon  different  statTiteB,  or  come  from  coarts  whose  decisions 
are  enbject  to  review.  In  the  conrts  of  this  State  the  de- 
cisions are  conflicting.  One  one  side  is  McPherton  y.  dark 
(3  Bradf.  96),  cited  bj  the  appellant ;  on  the  other  is  Quinn  v. 
Quinn  (1  Thompaon  &  Cook,  437),  and  Matter  qf  Preteott  (4 
Kedf.  178).  This  is  the  first  time  the  qnestiou  has  been  pre- 
sented to  this  conrt.  And  while  we  have  examined  the  leuned 
opinion  upon  which  McPherson  v.  Clark  (/supra)  waa  decided^ 
we  are  not  satisfied  that  the  conclusion  would  promote  jostiee, 
or  secure  the  end  which  the  legislature  sought  in  enacting  the 
provisions  in  qaestion. 

The  course  of  legislation  also  Bostains  the  conclusion  reached 
b;  us.  It  has  no  doabt  been  held  in  England,  as  the  leutied 
connsel  for  the  appellant  claims,  that  such  an  obliterati<»i  as 
the  one  before  Qs  would  efEect  a  valid  change,  and  not  prevent 
the  probate  of  the  will.  Bat  the  cases  referred  to  by  him,  of 
vbioh  SwtTittM  V.  Bailey  (ffwpra,  L.  K,,  1  Ex.  Div.  110)  is  the 
latest,  were  under  a  statute  passed  in  the  year  1677  (39  Osi^ 
chaps.  26,  36),  declaring  that  "  no  devise,  *  *  •  or  any 
clause  thereof,  shall  be  revocable  otherwise  than  by  some 
other  will  *  *  *  or  by  obliteration  of  the  same."  It  wis 
held  under  this  statute  that  a  single  clause  conld  be  removed 
and  the  remainder  of  the  will  stand ;  and  so  it  is  laid  down  in 
1  Jarman  on  Wills,  page  134,  where  the  author  says :  *'  If  the 
testator  draws  a  pen  over  part  of  the  will  only,  a  revocation  is 
efifected^ffY}  tanto,  and  the  onobliterated  parts  remain  in  force." 
This  observation,  however,  can  be  sustained  only  with  ref«^ 
ence  to  the  above  statute,  and  Swinton  v.  Bailey  bronght  be- 
fore the  court  a  will  made  in  1828,  and  altered  prior  to  1837, 
at  which  date,  as  we  shall  see,  a  different  statute  went  into 
effect.  But  the  English  statute  already  quoted  found  its  place 
in  onr  laws  in  1787,  entitled  "An  act  to  reduce  the  laws  con- 
cerning wills  into  one  statute."  (Laws  of  New  Tork,  Green- 
leafs  ed,,  vol.  1,  p.  887,  %  3),  and  if  now  in  force  would  reqoire 
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a  coDBtrnction  similar  to  that  givea  to  tbe  Engliab  statute 
{aupra).  The  various  modes  of  alteration  or  destmction  apply 
to  the  whole  devise  or  will,  or  any  claase  thereof.  The  order  in 
which  the  events  are  named  adds  force  also  to  the  construction, 
and  so  do  the  conclndin^  words,  which  perpetuate  tbe  will  and 
each  clause  until  one  of  tbe  two  eveuts  occurs. 

Bat  this  statute  was  repealed,  and  in  1801  (Laws  of  N.  Y., 
<diap.  9,  §  3,  p.  180),  a  law  was  passed  substantially  in  the 
words  afterwards  placed  in  the  Revised  I.aws  of  1813  (vol.  i; 
chap.  23,  §  23),  and  now  forming  part  of  the  Revised  Statutes 
of  1880  (awpra),  and  under  which  the  qaestion  now  before  us 
has  arisen.  There  is  a  plain  difiereace  between  the  words  of 
the  act  of  1787  and  those  of  the  statute  adopted  in  1801,  now 
in  force  as  part  of  our  Revised  Statutes.  Tbe  change  is  too 
great  to  have  been  accidental,  and  tbe  omission  of  some  words 
and  the  substitution  of  others,  as  well  as  the  different  arrange- 
ment of  those  remaining,  require  a  construction  of  the  present 
statute  which  would  not  have  been  permitted  under  the  first. 
The  construction  contended  for  by  tiie  appellant  compels  the 
insertion  of  words  which  the  legislature  have  intentionally 
omitted,  and  makes  tbe  court  the  creator  of  a  law,  rather  than 
its  interpreter. 

Tbe  mischief  intended  to  be  prevented  by  the  observance 
of  formalities  in  the  execution  of  a  will  would  reappear  if  the 
instrument  could  be  altered  in  any  less  formal  way,  and  as 
we  are  required  by  no  case  of  controlling  authority,  or  by 
continued  usage,  to  give  the  statute  an  interpretation  other 
than  the  one  suggested  by  the  plain  meaning  and  grammatical 
structure  of  the  section,  we  must  hold  with  the  surrogate  and 
the  Qeneral  term  that  the  clausea  obliterated  from  the  will 
are  BtUI  in  force. 

It  ia  also  to  be  observed  that  by  tbe  statute  now  in  force  in 
£ngland  (I  Yict.,  chap,  26),  entitled  "An  act  for  the  amend- 
ment of  the  laws  with  respect  to  wills,"  passed  July  3,  1837 
(§§  20,  21),  a  similar  change  is  made  in  the  laws  of  that  country, 
and  such  an  obliteration  or  other  alteration  is  not  now  effectual 
unless  executed  in  the  manner  prescribed  for  the  ezeoution 
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of  a  will,  (Surffoyne  v.  Showier,  1  Rob.  Ecc.  5 ;  Cooper  r. 
BockeU,  4  Moore's  P.  C.  419.) 

It  would  seem,  therefore,  from  the  modificatioD  of  the 
Eoglish  statDte,  as  well  ae  oar  own,  that  the  constroctioa  we 
have  adopted  best  expreeBes  the  intention  of  the  l^islatnre. 
It  certainly  gives  effect  to  the  aotnal  words  of  the  law,  and  we 
see  DO  reason  for  extending  it.  A  contrary  doctrine  would  be 
:fotal  to  the  anthority  of  documents,  sabvermve  of  the  rights 
of  parties,  and  would  completely  abrogate  the  statute.  {Cooper 
V.  Beckett,  Bvpra.) 

It  follows  that  the  judgment  appealed  from  shonld  be 
affirmed. 

All  concur,  except  Andbews,  Gh.  J.,  absent. 

Judgment  affirmed. 


See  WoodflU  t.  PkRoh,  onto,  page  300,  and  cues  in  note. 


LiTINOBTON,  EXEOUTOB  VK.  GOBDON. 
[S4  Hew  Tork,  lU.] 

Bequest  to  iNSTrrrTioN  ok  condition  it  uaintain   csbtjix 
iKDrvrouAL — CoNurnoN  subsequent. 

Testator  gave  a  nun  of  moDey  to  bis  ezecntora  in  tnut,  to  pa;  the  income  to  ibr 
Sew  Tork  Home  for  the  Blind,  bo  long  as  <t  cared  for  one  wniiani  Ooidoa,  lad 
the  prindpal  to  anch  inatitatlon  if  it  cared  for  him  dnring  hia  entira  BJc.  If 
each  inetitntlon  was  not  maintained  mitably  for  the  care  of  the  blind  Um  th( 
Inoome  shonld  be  p^d  to  any  other  sodety  selrcted  by  Gordon  wfaieh  migkl 
maintain  him,  and  the  prindpal  ehonld  go  to  ench  socdety  aa  was  maintaiaiiif 
him  at  Uie  time  of  hia  death.  3M,  that  the  bequest  was  valid ;  that  the  laiia- 
tenance  of  Oordoo  was  a  eoDdition  tabeeqnent  and  an  offer  by  the  hoaie  la 
eare  (or  him,  made  at  the  teatator'a  death,  entitled  it  to  the  legacy  irreapntlTt 
of  the  bet  that  previoiul;  Gordon  bad  been  ezpeHed  &om  the  home  for  Ih«i1 
at  ill  rxdea. 
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Appeal  from  jndgment  of  the  General  Tenn  of  the  Supreme 
Court,  in  the  firet  jadicial  department,  ehtered  apoo  an  order 
made  May  33,  1880,  affirming  a  jndgmeot  entered  upon  a  de- 
cision of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  to  obtain  a  conBtmction  of  a  pro- 
Tision  in  the  will  of  Ernest  S.  McCrackan,  deceased. 

This  will  was  dated  the  11th  day  of  October,  1875 ;  the 
teetater  died  in  Febrnary,  1878.  The  provision  of  the  will 
referred  to  is  as  followB  :  "  I  give  and  devise  to  my  ezecntors 
the  snm  of  932,000  in  trust  to  invest  the  same  and  pay  the  in- 
terest thereof  aemi-annnally  to  the  New  York  Home  for  the 
Blind,  at  No.  219  West  Fourteenth  street,  so  loDg  aa  that  insti- 
tntion  shall  maintain  and  care  for  William  Gordon,  now  an 
inmate  of  that  inatitntion,  and  in  case  he  shall  be  so  cared  for 
and  maintained  daring  the  balance  of  his  life,  then  in  tmst  to 
pay  the  principal  sum  of  said  $32,000  to  said  institution.  And 
in  case  the  said  society  shall  cease  to  exist  or  to  maintain  an 
institution  suitable  for  the  care  of  the  blind  during  the  life  of 
said  Wilham  Gordon,  then  in  trust  to  pay  the  income  of  said 
$33,000  to  any  other  society  that  will  maintain  and  care  for 
said  William  Gordon,  and  which  he  may  select,  and  to  pay  the 
principal  of  said  $32,000  to  such  society  as  shall  at  the  death  of 
the  said  William  Gordon  be  supporting  and  maintaining  him," 
At  the  date  of  the  will  the  William  Gordon  therein  men- 
tioned was  an  inmate  of  the  institution  maintained  at  219  West 
Fourteenth  street  in  the  city  of  New  Tort  by  the  defendant 
"the  Society  for  the  Sehef  of  the  Destitute  Blind  of  the  city 
of  New  York." 

In  October,  1877,  William  Gordon  was  expelled  from  the 
home  of  the  said  society  for  refusal  to  comply  with  some  of  its 
mles,  and  has  never  since  been  an  inmate  of  the  institution  and 
refuses  to  become  an  inmate  thereof.  On  the  25th  of  August, 
1878,  the  said  William  Gordon,  after  he  became  acquainted 
with  the  contents  of  said  will,  selected  the  defendant,  the  St. 
Joseph's  Home,  as  the  society  or  institution  to  care  for  and 
maintain  him,  and  he  has  ever  since  been  and  now  is  an  inmate 
of  the  last-named  institution,  and  is  cared  for  and  maintained 
by  it  without  compensation.    In  Hay,  1879,  the  defendant, 
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The  Society  for  the  Belief  of  the  Destitute  Blind,  having 
learned  of  the  proTimoiis  of  Mr.  McGrackan's  will,  inf<Hined 
the  said  Gordon  that  they  were  ready  and  willing  to  care  for 
and  maintain  him  at  their,  inetitntioD,  or  elsewhere,  daring  hii 
life,  in  conformity  .with  the  reqairements  of  aaid  will ;  this  be 
refused.  » 

John  E.  DeveliM,  for  appellants. 

Sobert  A.  Limngston  and  Sidney  S.  Harris,  for  reepondeoti. 

MiLLBK,  J.  There  can,  we  think,  be  no  doubt  as  to  ttie 
validity  Mid  legality  of  the  bequests  made  by  the  testator,  whieii 
is  the  subject  of  this  controrersy,  and  the  only  qoeetion  pre- 
sented is  as  to  the  construction  to  be  placed  upon  the  langaage 
employed  and  the  terms  and  conditions  apon  which  the  bequest 
was  made. 

By  the  will  of  the  testator  he  gave  to  his  executors  the  sun 
of  $32,000,  in  trost,  to  inveet  the  same  and  pay  over  the  inter- 
est to  the  New  York  Home  of  the  Blind,  so  long  as  that  insti- 
tution should  maintain  and  eare  for  William  Gordon,  who  it 
stated  to  be  an  inmate  of  the  same ;  and  in  case  he  shall  b« 
cared  for  during  the  balance  of  his  natural  life,  then  the  prin- 
cipal sam  was  to  be  paid  to  the  institution.  In  case  the  society 
ceased  to  exist  or  to  maintain  an  institution  snitable  for  the 
care  of  the  blind  during  the  life  of  Gordon,  then  the  income 
was  to  be  paid  to  any  other  society  that  would  maintain  sod 
care  for  Gordon,  which  he  might  select,  and  the  principal  should 
be  paid  to  such  society  as  should  at  the  death  of  Gordon  be 
supporting  and  maintaining  him. 

Although  Gordon  was  an  inmate  of  the  institution  at  the 
time  of  the  making  of  the  will,  he  had  left  at  the  time  of  the 
testator's  deatii.  The  will  speaks  from  the  latter  date,  accord- 
ing to  a  well-settled  rule  of  law,  and  it  most  be  couBtmed  hav- 
ing in  view  the  pnrpose  designed  to  be  accomplished.  The  in- 
tention of  the  testator  evidently  was  to  accomplish  two  objects : 
first,  the  support  of  Gordon ;  and  second,  to  make  a  beqnest  to 
the  institnti<m  for  the  benevolent  pnrposee  for  which  it  wu 
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organized  and  carried  od.  Theee  were  co-ordinate  and  of  equal 
conseqaence  in  his  mind,  and  both  are  to  be  attained  if  prao- 
ticable.  The  statement  in  the  will  that  Gordon  waa  "  an  in- 
mate of  the  institution"  alone  is  of  no  importance  if  the  teeta- 
tot^B  intention  can  otherwise  be  carried  into  effect.  The  words 
employed  were  merely  intended  as  a  designation  of  the  bene- 
ficiary^ and  were  not  a  condition  of  the  bequest.  If  Gordon 
had  left  withoat  canse,  prior  to  the  testator's  death,  certainly  it 
conld  not  affect  the  right  of  the  society  to  the  legacy  if  it  was 
willing  to  conform  to  the  conditions  imposed  by  the  testator. 
The  whim  and  caprice  of  Gordon  conld  not  control  the  right 
to  the  l^^y ;  and,  nnless  there  waa  a  refusal  to  support  him, 
and  to  comply  with  the  requirements  of  the  testator  after  the 
beqaest  was  known  to  the  society,  the  right  of  the  same  re- 
mains nnaffected.  The  legacy  is  not  bequeathed  to  Gordon 
solely,  and  he  has  only  an  interest  in  it  to  the  extent  of  a  sup- 
port for  life,  which  consists  in  the  performance  by  the  society 
of  the  obligations  required  by  the  testator's  will.  His  right, 
then,  is  not  in  any  sense  to  the  legacy,  but  his  claim  is  upon  the 
society ;  or  if  it  fails  to  conform  to  the  requirements  of  the 
will,  upon  such  other  society  as  may  be  enhstitated  in  its  place. 
The  society  is  entitled  to  the  income,  and  in  conformity  with 
the  will  must  maintain  Gordon,  not  from  the  income  derived 
from  the  l^i;acy,  but  ont  of  sach  fands  as  it  may  hare  from  all 
sources  of  reronne. 

These  remarks  brings  ns  to  a  consideration  of  the  qaeetion 
whether  the  society  has  failed  snbstantially  to  comply  with  the 
terms  imposed  by  the  testator,  or  done  any  act  which  forfeits 
its  right  to  the  legacy.  Upon  learning  of  the  provisions  of  the 
will  through  the  medium  of  its  proper  officer,  Gordon  was 
notified  in  writing  that  the  society  was  ready  and  willing  to 
care  for  and  maintain  him  at  its  institution  or  elsewhere  dur- 
ing his  life,  in  conformity  with  the  will  of  the  testator.  We 
think  the  expulsion  of  Gordon  prior  to  the  death  of  the  testa- 
tor has  nothing  to  do  with  the  right  of  the  society  after  his 
death,  and  the  real  question  is  whether  it  was  since  then  and 
at  the  present  time  it  is  ready  and  willing  to  accept  the  legacy. 
We  do  not  deem  it  necessary,  therefore,  to  inquire  whether  the 
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ezpnlsion  of  Gordon  was  or  was  not  without  Bofficient  eaxat, 
and  it  ie  enoogh  to  eay  that  when  the  eociety  ceases  to  flnpport 
Gordon  and  to  carry  out  the  benevolent  object  of  the  testator 
in  this  respect,  it  will  be  time  to  consider  whether  it  has  tot- 
feited  all  right  to  claim  the  benefits  of  the  legacy  in  qneetMHt 
And  until  this  period  arrives,  it  must  be  held  that  its  right  to 
receive  the  interest  is  clear  and  beyond  any  qnestion. 

It  evidently  intended,  by  the  notice  given  to  Gordon,  to 
obviate  objections  of  all  kinds,  for  it  virtually  agreee  to  anp- 
port  him  at  any  place  which  may  be  reasonably  designated. 
The  terms  of  the  bequest  do  not  require  abeolntely  and  oo- 
equivocally  that  the  institution  shall  maintain  and  SDppwt 
Gordon  within  its  own  precincts ;  bnt  if  for  any  anfficient  rea- 
son he  cannot  conform  to  the  rules  and  regulations,  he  may, 
within  the  terms  of  the  notice  given  to  him,  select  some  other 
institution  or  place  at  its  expense,  and  thns  be  cared  for  and 
supported.  Gordon  has  a  right  to  return  and  become  an  in- 
mate of  the  institution ;  and  while  he  is  bound  to  observe  all 
reasonable  mles  of  the  *'  Home,"  if  for  any  jnst  canse  this  can- 
not be  done,  he  may  be  maintained  at  its  expense  in  some 
other  similar  institution.  If  he  chooees  to  refuse  to  accept  the 
ofier  to  maintain  him,  and  to  be  absent  without  cause,  it  does 
not  take  away  the  right  to  the  legacy.  {Hogehoom  v.  HaU,  SI 
Wend.  146  ;  Jackson  v.  Wight,  'A  Id.  109.)  The  maintenance 
of  Gordon  is  a  condition  appended  to  defendant's  right  to  re- 
ceive the  l^;acy  and  the  income,  and  if  the  society  fail  to  per- 
form what  is  reasonably  demanded  in  this  respect,  and  will- 
fully  or  unjustly  refuse  to  render  tiie  support  required,  ot 
impose  any  nnjnet,  onerous  or  improper  conditions  or  restric- 
tions, such  conduct  would  necessarily  forfeit  its  right  to  the 
l^acj.  There  must  be  a  reasonable,  fair  and  substantial  per- 
formance of  the  condition ;  and  when  this  is  done  it  is  suffi- 
cient. {Tanner  v.  Tf^uU,  2  Y.  »fe  Col.  225 ;  Roper  on  Leg- 
acies, 707.) 

It  may  also  be  remarked  that  by  the  acceptance  of  the  leg- 
acy by  the  society  it  became  lawfully  bound  to  support  6ord<m 
{Gridley  v.  Gridley,  3t  N.  T.  130 ;  2  Kedf.  on  Wills  [Sd  ed.), 
801) ;  and  this  without  regard  to  the  condition  whether  the  in- 
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come  ie  Biifficient  for  that  -purpoee- {Smith  v.  JeweU,  40  N.  H. 
530)  ;  and  however  bordenaome.     (2  Eedf.  on  'Willfl,  804.) 

Tha  support  of  (Jordon  at  the  "  Homo  "  of  the  defendant 
is  a  condition  to  be  performed  after  the  acceptance  of  the  be- 
qaest ;  and  while  a  beneficial  interest  is  given  in  the  legacy,  it 
18  required  that  Gordon  ehonld  be  maintained.  His  mainte- 
nance is  a  condition  Bnbseqccnt ;  and  when  it  becomes  impossi- 
ble to  perform  sach  a  condition,  the  estate  will  not  be  defeated 
or  forfeited.  {MarUn  v.  BaUou,  13  Barb.  135  ;  Dommett  v. 
Bedford,  6  Term  R.  684 ;  Finlay  v.  King's  Leasee,  3  Pet.  346, 
374.)  In  such  cases  the  estate  continnes  the  same  as  if  no  con- 
dition was  attached.  If  Q-ordon  refuses  to  return  and  live  at 
defendant's  institution  or  to  be  provided  for  according  to  the 
offer  made  to  him,  thus  rendering  it  practicably  impossible  for 
the  society  to  bestow  upon  him  the  benefits  intended  by  the 
legacy,  it  cannot  affect  its  right  to  the  same.  The  reasonable 
and  trae  construction  of  the  condition  of  his  support  is,  that 
^e  testator  only  intended  that  he  should  be  maintained  there 
if  he  so  desired,  and  that  he  was  not  absolutely  bound  to  live 
there.  In  the  latter  case,  however,  it  was  not  designed  that 
his  refusal,  which  renders  a  strict  performance  impossible, 
should  deprive  the  society  of  the  l^acy. 

These  views  lead  to  the  conclusion  that  the  devise  to  the  de- 
fendant was  valid  in  law,  and  that  it  has  not  been  forfeited, 
and  it  remained  vested  in  the  defendant  until  an  absolute  fail- 
ore  to  support  Gordon  as  required,  in  case  he  was  willing  to  be 
supported,  or  until  the  society  shall  cease  to  hare  a  lawful  ex- 
istence or  to  maintain  an  institution  suitable  for  the  care  of  the 
blind  during  the  life  of  Gordon. 

A  further  result  also  follows,  which  is  that  the  defendant, 
St.  Joseph's  Home  for  *the  Aged,  has  no  interest  in  or  right  to 
the  legacy  in  question.  Nor  has  Gordon  any  right  of  selection 
under  the  circumstances  existing,  or  any  claim  upon  the  legacy 
otherwise  than  herein  stated.  The  time  has  not  arrived  when 
he  is  entitled  to  exepcise  any  snch  right,  aud  his  choice  is  of 
no  avail.  Nor  is  it  essential,  in  the  present  aspect  of  affairs, 
that  any  j>rovi8ion  should  be  made  in  anticipation  of  the 
society  for  any  reason  ceasing  to  support  Gordon  during  his 
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life,  as  in  sneh  a  contingency  ample  relief  conid  be  obtaioed  •• 
already  indicated. 

We  have  given  due  consideration  to  the  Tariong  points  and 
suggestions  made  by  the  sereral  counsel,  and  we  discover  so 
occasion  to  change  the  jndgment  of  the  Special  Term,  ezeqA 
tiiat  portion  of  it  which  makes  a  final  disposition  of  the  prin- 
cipal of  the  fnad,  and  directs  that  in  case  the  Society  for  the 
Belief  of  the  Destitnte  Blind'  shall  during  tlie  life  of  WiBiaa 
Oordon  be  not  supporting  and  maintainiBg,  or  be  onwilling  to 
maintain  and  support  him  at  its  own  institution  or  elsewhere 
at  any  time  during  his  natural  life,  the  execntors  shall  pay  the 
balance  to  the  residuary  derisce.  No  facts  appear  which  n- 
^uire  any  sach  provision  to  be  made,  and  it  will  be  sofficieat 
to  mahe  such  a  disposition  of  the  fnnd  when  rendered  neeea- 
sary  by  the  happening  of  the  contingency  which  reqniree  it, 
and  until  then  it  is  not  anthorized.  In  this  respect  the  decree 
should  be  modified  ;  and  otherwise  it  most  be  affirmed,  and 
neither  party  ahonld  hare  coetd  as  against  the  other  npon  this 
appeaL 

FoLOBB,  Oh.  J.  I  concur  in  this  result  and  in  the  opinioo, 
but  wish  to  add  some  words. 

The  opinion  says  that  Gordon  is  "bound  to  obserrc  all  lea- 
sonsble  rules  and  r^nlatioos  of  the  home."  As  a  genoal 
proposition  this  is  true.  But  what  may  be  reasonable  nda 
and  regulations  of  the  borne  for  its  patients  in  general  may  not 
be  reasonable  for  one  taken  within  its  walls  in  the  circtunBtaacee 
and  under  the  conditions  wherein  Gordon  is  to  be  received. 
For  instance,  no  one  in  this  oommnnity  can  reasonably  objea 
that  the  home  should  have  n.li^ouB  observances,  under  rales 
and  regulations  applicable  to  all  patients,  or  patients  who  come 
into  it  as  a  favor  sought  by  them.  Bat  in  such  a  caae  as  tfaii 
of  Gordon,  who  is  more  like  a  patient  who  confers  a  favor  bj 
going  into  it,  aud  who  need  not  be  taken  or  go  unless  it  ii 
with  the  will  and  wish  of  the  home,  I  thick  that  there  Bbould 
be  a  scrupnloos  regard  for  the  compunctions  or  even  whims  (^ 
his  religious  feeling ;  that  his  desires  or  his  rcpngnanoes  ii 
that  respect,  be  they  convictions  of  faith,  or  prejudices  of  sect, 
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or  blind  followings  of  e&rl/  traininj^,  Bhoald  be  yielded  to  and 
accommodated  ;  and  tbat  he  shonld  not  be  required  by  geoeral 
ralea,  or  otherwise,  to  attend  religioiu  services  that  are  not 
agreeable  to  him. 

All  concur  with  Uilleb,  J.,  except  Rapaux),  J.,  diesenting, 
and  Andrews,  J.,  concarring  in  resnlt. 

Judgment  affirmed  as  modified  in  accordance  with  opinion 
of  MiLLEB,  J. 


Derlses  Ob  MndlUoKS  snlMeqnent— Wbere  there  la  a  deviae  or  leg«C7 
on  a  cx)udltioii  Bubaeqaeot,  th«  performance  of  wbicli  becomes  impoMlble  bj 
act  of  God,  or  without  fault  on  the  part  of  the  devisee  or  legatee,  the  estate 
becomes  absolute  and  (reed  from  the  condition.  HcLachlao  t.  HcLacblan, 
S  Paige,  5S4;  Menlll  t.  Emeiy,  10  Tick.  SOT;  Biadstreet  t.  Clark,  SI  Id 
88»i  Parker  t.  Parker,  133  Haaa.  564;  OeoTge  y.  G«orge,  47  N.  H.  27;  Petro 
T.  Casslday,  18  Indiana,  280;  Laurens  v.  Locaa,  Q  lUch.  Eq.  217;  Hartiu  7. 
Ballon.  18  Barb.  18S;  Tialey  t.  King's  Leasee,  &  Pet  S46,  874;  U.  B.  t. 
Arredoodo,  6  Id.  745;  BntcUn's  Estate,  0  Pblla.  800. 

But  If  the  condmon  is  held  to  be  a  condition  precedent,  It  destroTs  the 
gift  Cullufi'  Appeal,  20  Penn.  Bt.  843;  Stover's  Appeal,  77  Id.  282;  Hoselj 
V.  Baker,  2  Bneedon,  862;  Jones  y.  Walker,  18  Ben.  M.  168;  Uaka;  t.  Hoore, 
Dod.  (Oft.)  M;  nve  Points  House  of  Industry  v.  Cornell,  11  Hun,  161. 

Where  the  enjoyment  of  a  legacy  Is  made  to  depend  upon  a  condition 
Bubeequent,  the  performance  of  which  depends  alone  upon  the  legatee,  who 
had  the  pdwer  to  do  what  la  required,  and  he  fail  to  perform  It,  such  a  failure 
will  work  a  forfdture  of  the  legacy.    Euckabee  t.  Swoope,  30  Ala.  491. 

Where  land  was  left  to  a  society  on  condition  tbat  it  should  not  be  aliened, 
the  condition  was  held  to  be  a  condition  subsequent,  and,  even  though  Toid, 
it  was  held  not  to  vitiate  the  gift  Jones  t.  Habersham,  8  Wood's  C.  Ct  448. 
A  devise  was  made  to  a  sister  on  condition  that  she,  within  one  year 
after  the  testator's  death,  become  reconciled  to  her  brothers  and  sisters,  she 
having  ezprtased  her  willingness  to  be  reconciled  to  them  within  the  pre- 
scribed time,  her  estate  was  held  not  to  be  defeated  by  their  refusal  to  have 
anfthing  to  do  with  her.    Page  v.  Frazer,  14  Bush,  20S. 

Where  the  testator  directed  an  annuity  to  be  paid  to  a  nephew,  provided 
lie  was  educated  for  the  ministry  at  a  certain  specified  Presbyterian  Educa- 
tional Institution,  it  was  held  tbat  the  fact  that  there  was  no  such  institution 
in  esiatence  as  the  one  named  in  the  will,  would  not  defeat  the  legacy,  the 
nejdiew  having  been  educated  and  prepared  to  enter  the  ministty  of  the 
Presbyterian  church  elsewhere.    Heddleson's  Estate,  8  Phila  002, 

An  insendble  condition  subsequent  annexed  to  a  charitable  devise  will 
not  avoid  it,  there  being  no  devise  over.    Newall's  Appeal,  24  Penn.  Bt.  Iff7. 
See,   also,  Hammond  v.  Hammond,  ante,  page  110,  and  references  on 
page  126. 
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DBNIKB  VI.  Habbis. 

[U  Hew  York,  8*.] 


SAnntrrr  on  loah  mtbxs  koite  bbqdibkd  bt  wnx  rasBcnse  ir. 

Tb«  ereator  of  a  tmrt  reqoiriDg  the  innatment  oT  mooej  may  doBgnate  hov  tkc 
laTwUnant  idbj  ba  madt  cod  wbat  Mcnrit;  may  be  taken,  and  he  maj  f^oM 
with  all  •ecnrity. 

TcaUtor  directed  hU  exectttora  to  aUow  U*  oopartuer  to  nUin  Ua  ooabribtfisa 
to  the  fina  capital  to  be  amployed  In  condnctiBg  the  Imiiliiii  for  not  kii^ 
than  thna  yeara,  vith  aanoal  paymeota  of  intarert.  HM,  that  and  eopaiteo- 
was  Dot  compellabla  to  giTS  any  eecnrtty  for  the  loan. 

Appeal  from  a  jadgment  of  tbe  Oener&l  Term  aflSmung  a 
judgment  in  plaintiffe  favor  at  Special  Term. 

The  nature  of  the  action  and  the  facta  snfiBdentlj  appear  in 
the  opioion. 

S.  P.  ilToaA,  for  appellante. 

Homer  A.  Ndaim,  for  reepondents. 

Gabl,  J.  For  some  time  before  hie  death  the  testator  wu 
a  special  partner  of  the  defendant  in  the  boflinees  of  sdling 
agricnltaral  implements;  and  as  snch  special  partner  he  had 
contribnted  to  the  capital  of  the  partnership  the  sam  of 
$15,000.  On  the  Ist  daj  of  January,  1879,  an  accoont  then 
taken  of  the  assets  and  condition  of  the  partnership  showed 
his  interest  therein  to  he  the  sum  of  $17,903.  On  the  17t)i 
day  of  July  thereafter  be  made  and  published  his  will,  in 
vhich  he  nominated  his  partner.  Reeves,  and  the  defeodant 
Harris  as  his  executors ;  and  he  died  on  tbe  6th  day  of  Sep- 
tember, 1879.  The  will  was  sobseqnently  admitted  to  probate, 
and  the  executors  qaaliSed  and  entered  upon  their  dnties  is 
such.  The  testator's  pereonal  property  amounted  to  over 
$142,000.  In  his  will  he  gave  various  legacies,  to  be  paid 
within  three  years  after  his  death,  and  be  bequeathed  to  bis 
executors  tbe  sum  of  $11,500  in  trust,  to  apply  the  income  <A 
a  portion  thereof  daring  a  minority  and  of  another  portion 
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thereof  dnrisg  a  life  designated,  and  at  the  expiration  of  the 
tniBt  he  gave  the  principal  enm  to  pereone  designated.    He 
empowered  his  execntors  to  Bell  all  or  any  of  his  real  estate, 
and  to  sell  and  convert  into  money,  at  pnblic  or  private  sale, 
his  persona]  estate,  for  the  pnipose  of  paying  debts  and  lega- 
cies and  making  distribation  amODg  the  residuary  legatees.     He 
also  directed  and  empowered  bis  executors  to  sell  and  dispose 
of  any  and  all  vessels  owned  by  him  at  his  decease,  whenever 
they  deemed  it  for  the  best  interests  of  his  estate,  and  provided 
that  they  should  in  no  manner  be  held  accountable  for  the  loss 
or  depreciation  in  value  of  snch  vessels.    The  tenth  daase  of 
the  will,  which  gave  rise  to  the  present  controversy,  is  as  fol- 
lows;   "It  is  my  will,  and  I  do  hereby  order  and  direct  my 
fixecDtors,  hereiaafter  named,  to  allow  my  friend,  Robert  0. 
Reeves,  to  retain,  as  a  loan  to  him  ont  of  my  personal  estate, 
the  snm  of  $15,000,  being  the  amount  now  invested  by  me  in 
the  basinesB  carried  on  and  conducted  by  him,  and  in  which  I 
am  a  special  partner,  to  be  used  and  employed  by  him  in  carry- 
ing on  and  condoctitig  the  same  business,  and  to  be  continiied 
from  year  to  year  at  the  option  of  the  said  Robert  0.  Reeves, 
bnt  not  to  exceed  the  term  of  three  years,  upon  his  paying  the 
interest  thereon  annnally  at  the  rate  of  five  per  cent,  per  annum. 
Snch  income,  when  received  by  my  said  executors,  to  be  from 
time  to  time  paid  over  to  my  residuary  l^atees,  and  at  the 
expiration  of  said  term,  or  the  sooner  determination  thereof  at 
his  option  aforesaid,  I  direct  my  said  executors  to  receive  from 
the  said  Robert  0.  Reeves  the  said  sam  of  money  and  interest, 
and  to  discharge  him  fnlly  from  all  farther  liability  on  account 
or  by  reason  of  sncb  indebtedness,  and  upon  such  payment 
being  made  to  my  said  ezecntors,  the  said  sum  of  $15,000  is 
to  become  a  part  of  my  residuary  OBtate,  and  to  be  distributed 
according  to  the  provisions  of   this  my  will  with  respect 
thereto." 

In  the  inventory  of  the  testator's  estate,  filed  by  the  exec- 
otors  after  his  decease,  his  interest  in  the  partnership  with 
Reeves  was  estimated  and  appraised  at  $14,000, 

The  plaintifis,  two  of  the  three  residuary  legatees  named  iu 
the  will,  for  themselves  and  the  other  residoary  legatee,  com- 
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neneed  this  acdon  to  ratntn  tlie  execntors  from  making  tbe 
lean  to  Beeva  mentioned  in  tbe  tenth  danee  of  Uie  wiD,  vitL- 
ont  reqninng  of  bim  aecority  therefor.  They  alleged  in  tbeir 
eonpIaiBt.  among  other  things,  that  the  execntors  proptwed 
and  ioteaded  to  nuke  the  loan  without  taking  aectaity;  thtt 
the  bosineeB  in  which  Beeves  was  engaged  was  one  peenliarij 
of  great  rifk,  and  that  he  had  bnt  little  or  no  property.  Tbe 
defendants  in  their  answer,  am<Hig  other  things,  doiied  tfatf 
the  boeiDees  of  Beeves  was  one  peenliarly  of  grest  risk,  u 
aU^ed  in  tbe  complaint,  and  the;  denied  that  be  bad  little  ix 
no  propertT.  and  alleged  that  he  was  and  had  at  all  times  been 
solvent  and  able  to  pay  all  his  debts. 

The  eonrt,  at  Special  Term,  found,  apon  the  allegstioM  in 
the  complaint  and  answer  above  specified,  without  any  proof, 
that  the  businees  in  whidi  Beeres  was  engaged  wvs  one  oi 
risk — not  that  it  was  peculiarly  risky,  or  more  risky  than  other 
kinds  of  commeroal  or  mercantile  bnsineea.  He  also  fomtd 
that  Beeves  intended  to  use  the  money,  if  loaned  to  him,  in 
his  business,  and  that  it  would  tiins  be  at  risk,  perQ  and  jeo- 
pardy, and  liable  to  be  lost ;  that  the  executors  intmded  to  loan 
him  the  money,  and  refused  to  take  any  security  therefot, 
althou^  they  bad  been  requested  to  do  so  by  the  plainti& 
And  the  court  ordered  judgment  for  plaint!^  among  otbe- 
things,  that  tbe  execntora  should  not  loan  tbe  $15,000  U> 
Reeves,  or  permit  him  to  retain  that  sum,  as  provided  in  die 
tenth  clause  of  the  wiU,  without  requiring  and  obtaining  frtna 
him  Bofficient  and  proper  security  for  tbe  safe  paymeat  and 
return  of  the  sum  thus  loaned  or  retained  at  tbe  end  of  tbe 
three  years.  Tbe  judgment  thus  ordered  was,  upon  appeal  b; 
the  defendante,  affirmed  at  the  General  Term,  and  then  tbej 
appealed  to  this  court. 

The  claim  of  tbe  plaintiffs,  which  has  thns  far  been  bde- 
tained  by  tbe  Supreme  Court,  is,  that  in  making  tbie  loan,  tbe 
defendants  are  in  the  position  of  all  trustees  authorized  to  lout 
tmst  funds,  and  that  they  are  bound  by  the  general  mlea  of 
law  to  take  proper  security.  That  rule  is  supposed  to  require 
trustees  exercising  a  general  authority  to  make  investmente  to 
take  government  or  real  estate  securitiefl.     (£ing  v.  Talboi,  40 
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N.  Y.  76.)  Bat  the  creator  of  a  trnst  regairing  the  inTestment 
of  money  may  designate  how  the  inTestment  may  be  made, 
and  wbat  eecarity  may  be  taken ;  and  he  may  dispense  with  all 
secority.  The  qnestioa  here  is,  did  the  testator  intend  that 
Reeves  Bhonld  give  security  for  the  sam  to  be  retained  by  or 
loaned  to  him  ?  We  think  it  clear  that  he  did  not.  He  a[>- 
potnted  him  one  of  his  executors  withont  requiring  him  to  giy& 
secnrity,  investing  him  as  snch  with  large  discretion  over  a 
large  estate,  to  he  exercised  dnring  a  long  period  of  time.  He 
evinced  entire  confidence  in  his  sound  judgment,  capacity,  in- 
t^rity  and  solvency.  He  called  him  "  his  friend,"  knew  him 
well,  had  for  a  considerable  time  been  associated  with  him  in 
bosinese,  and  was  well  acquainted  with  the  business  in  which 
he  waa  engaged  and  the  risks  incident  thereto.  He  had  in- 
vested in  that  basiness  $15,000,  and  intrusted  it  to  the  man- 
agement of  Keeves  without,  so  far  as  appears,  any  security. 
He  evidently  did  not  want  the  bnsinees  broken  up  and  Reeves 
and  his  own  estate  subjected  to  the  loss  which  might  be  caused 
by  closing  it  np  in  the  ordinary  way  required  by  law.  He 
meant  also  to  favor  Reeves  by  giving  him  the  use,  during  the 
time  mentioned,  of  the  money  vhidh  he  had  invested  in  the 
businoBfl,  so  that  he  could  continue  the  bufiineas  if  he  desired 
to.  If  Reeves  were  required  to  give  the  security  exacted,  the 
loan  would  be  no  &vor  to  him.  He  might  not  be  able  to  give 
BQch  security ;  and  if  he  could,  he  could  borrow  the  money 
without  difficulty  of  otiier  lenders.  The  language  used  pre- 
cludes the  idea  of  security.  As  executor  he  was  required  to 
give  no  security.  The  property  was  then  in  his  hands,  and  as 
surviving  partner  he  was  required  to  give  no  security.  He  was 
to  be  allowed  "to  retain"  the  Bum  named.  If  the  testator  had 
intended  that  secnrity  shonld  be  exacted  for  the  loan,  that  mat- 
ter wonld  have  been  in  his  mind  and  probably  expressed. 
Here  then  the  testator  designated  the  person  to  whom  the  loan 
should  be  made  and  the  rate  of  interest,  and  under  such  cir- 
cnmstances  and  in  such  language,  that  we  think  it  was  intended 
that  the  loan  should  be  without  security. 

It  matters  not  that  the  sum  thus  loaned  is  put  in  some 
jeopardy — subjected  to  such  risks  as  ordinarily  attend  the 
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canTing  on  of  any  bnsineBS  or  the  loaning  of  moDej  npoo 
merely  personal  security.  The  testator  contemplated  net 
risks,  and  waa  willing  hie  executors  shoald  take  them.  It  doei 
not  appear  that  the  financial  condition  of  Keeves  had  changed 
any  since  the  making  of  the  wilL  So  far  as  appears,  he  bid 
the  precise  responsibility  which  the  testator  contemplated  when 
he  made  bis  will.  The  fact  that  the  partnership  interest  to 
inrentoried  after  the  testator's  death  at  a  less  anm  than  it  wa 
supposed  to  be  worth  on  the  prior  first  day  of  January  is  not 
a  very  significant  fact.  It  does  not  appear  that  the  apprainls 
at  the  two  dates  were  made  by  the  same  men  or  upon  the  eame 
basis.  The  fact  that  the  interest  was  inventoried  at  $li,000 
is  not  conclusive  that  it  might  not  be  made  to  prodace  nxHV. 
if  settled  as  contemplated  by  the  testator. 

Onr  decision  is  based  upon  the  facts  as  they  now  appear. 
The  sum  to  be  loaned  was  for  use  by  Keeves  "  in  carrying  oo 
and  conducting  "  his  bosiness.  He  conid  not  claim  tiie  lou 
for  any  other  purpose.  If  he  was  actually  insolvent,  or  if  fa 
any  other  reason  he  was  not  in  a  condition  to  go  on  with  liii 
bnsiness,  he  conld  not  claim  the  loan. 

We  are,  therefore,  of  opinion  that  no  case  was  made  justi^- 
ing  the  decision  rendered  herein,  and  the  judgment  shoald  be 
reversed  and  a  new  trial  granted,  costs  to  abide  event. 

All  concur,  except  Rapallo,  J.,  absent. 

Judgment  reversed. 
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NiOHOLB  Vi.  AlLBM. 
[ISO  HwMMhiiMtt^  Sll.] 

InDKrUdTK  OHASITABLB   BSKtDESIS. 

A  will,  aftoT  •araTal  beqoMU  to  iDdlTidualB  and  to  ohviUble  oorporattoni,  oaa- 
tuned  the  following  claoaa:  "After  the  paymenl  of  the  foregoing  legBcles,Bad 
aO  axpcDaee  and  chaigea  In  the  aetllBmenl  of  my  eatate.  aliDiild  Ibers  be  anj 
Mrpluf,  I  giTe  and  beqneath  tha  aaiiM  to  my  exeeoton  and  the  anrrWor  of 
them,  or  their  snoceeeors.  If  any  aneh  ahoold  be  ^polotod  to  sdmlelater  on  my 
wtat«,  to  be  by  them  diataibnted  to  auob  persons,  societlea  or  institutions  ai 
fliey  may  consider  most  dsserrlng."  By  a  separate  cUnse  two  peraons  were 
^Iptdntrd  ezeontors.  B^  that  the  CKecntora  took  ths  beqnest  in  trust ;  that 
the  trust  was  not  a  charitable  one.  and  was  t«o  indefiolte  to  be  carried  into 
«dbet;  and  that  the  n«zt  of  khi  tocA  by  way  of  iwnmng  tnitt. 

Bnx  HI  Equity,  allef^ng  th&t  the  plaintiff  was  the  first 
coBsiD  and  next  of  kin  of  Eliza  Powers,  whose  will,  wliich  was 
dnlj  admitted  to  probata,  a,fter  making  pecuniary  bequests  to  ^ 
fondrj  persons,  ainonnting  to  (54,000,  and  to  rarioas  chari- 
table corporations,  amonatiug  to  $100,000,  oontainGd  the  fol- 
lowing clauses : 

"After  the  payment  of  the  foregoing  legacies,  and  all 
expenses  and  charges  in  the  settlement  of  my  estate,  alionld 
there  be  any  sarplne,  I  give  and  beqneath  the  same  to  my  ex- 
ecators  and  the  sarvivor  of  them,  or  their  suoceasors,  if  any 
■□eh  shonld  be  appointed  to  administer  on  my  estate,  to  be 
by  them  distributed  to  such  persons,  societies  or  institotions  as 
they  may  consider  must  deserrtng. 

"I  give  to  my  exeentors  fnll  power  to  sell  any  real  estate 
of  which  I  may  die  seized,  and  convey  the  same  by  good  and 
sufficient  deeds  to  the  pnrchasers. 

"I  hereby  nominate  and  appoint  Isaac  S.  Oroft  and  Charles 
Allen,  both  of  said  Boston,  as  the  exeontors  of  tiiis  my  last 
will;  and  I  direct  that  they  shall  not  be  required  to  give  anre- 
ties  on  their  official  bonds." 

The  bill  fnrther  alleged  that  the  defendants,  the  persons 
named  in  the  will  as  execntors,  were  appointed  as  snch  by  the 
Probate  Coort,  and  accepted  the  trust ;  that,  after  payiog  the 
Vol-  TL—U 
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legadee  aod  the  chat^;^  and  ezpensefl  of  administration,  then 
remaiDsd  in  the  hands  of  the  execatore  the  bqiii  of  $6S,300, 
which  the  executors  claimed  the  right  to  distribate  to  such 
persons,  societies  or  institutions  as  thej  considered  most  de- 
serring ;  whereas,  as  the  bill  chai^^,  the  will  was  ioTslid,  and 
void  for  DDcertainty ;  and  that  the  plaintiff  was  entitled  to  the 
residne  as  next  of  kin. 

The  prayer  of  the  bill  was  that  the  tmst  be  declared  void, 
and  the  defendants  ordered  to  pay  said  snrplas  to  the  plaintifl, 
and  for  further  relief. 

The  defendants  demarred  for  want  of  equity.  The  cmc 
was  heard  by  Gray,  C.  J.,  on  the  bill  and  demairer,  and,  at  the 
request  of  both  parties,  reserved  for  the  determination  of  the 
full  court, 

The  case  was  argned  at  the  bar,  and  further  ar^ments  were 
afterwards  submitted  in  writing  by  leave  of  the  court 

,         W.  G.  Rtiasell  t&  Q.  Putnam,  for  the  defendants. 

A.  A.  lianney,  for  the  plaintiff. 

Grat,  C,  J,  Two  general  rules  are  well  settled:  1*- 
When  a  gift  or  bequest  is  made  in  terms  clearly  maoifeettng 
an  intention  that  it  shall  be  taken  in  trust,  and  the  trust  is  not 
sufficiently  defined  to  be  carried  ioto  effect,  the  donee  or 
legatee  takes  the  legal  title  only,  and  a  tmst  resnlts  by  im|4)a- 
tion  of  law  to  the  donor  qpd  bis  representatives,  or  to  the  tests- 
tor's  residuary  legatees  or  next  of  kin.  3rigg»  v.  Penny,  S 
De  G.  &  Sm.  626,  and  3  Macn.  &  Qord.  646 ;  Thatfer  v.  WS- 
inffton,  9  Allen,  283 ;  Sheedy  v.  lioach,  124  Mass.  472.  2d.  1 
tmst  which  by  its  terms  may  be  applied  to  objects  whidi  an 
not  charitable  in  the  legal  sense,  and  to  persons  not  defined,  b* 
name  or  bj  class,  is  too  indefinite  to  be  carried  oat.  Moriet  f- 
Bishop  of  Durham,  9  Yee.  399,  aod  10  Yes.  521 ;  Jamu  * 
Allen,  3  Meriv.  17;  Chamberlain  v.  Steams,  111  Maaa.  267. 
The  cases  illustrating  the  application  of  these  rules,  referred  to 
in  the  able  and  elaborate  arguments  of  counsel,  are  so  nmnef- 
ons,  and  each  case  depends  so  much  npon  the  wording  of  the 
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particular  ioatntment,  tliat  we  shall  raentioii  those  cases  only 
'which  were  moat  relied  on.  Bnt  it  will  be  convenient  first  to 
examine  the  heqneet  before  as. 

The  terms  of  thia  beqnest  clearly  manifest  the  intention  of 
the  testatrix  to  create  a  trust.  The  beqaest  contains  no  words 
tending  to  show  that  the  execntors  are  to  take  the  property,  or 
any  part  of  it,  aheolotely  or  for  their  own  benefit ;  and  by  our 
law  no  each  intention  is  to  be  implied.  Rays  v.  Jackson, 
6  Mass.  149,  152,  153 ;  WinaMp  v.  Baas,  13  Mass.  198,  304; 
Nickxrson  v.  Boidy,  8  Ket.  434, 431 ;  Story's  £q.  Jur.  g  1S08. 
The  beqnest  is  not  to  the  execntora  by  name,  bat  is  to  them 
and  the  anrrivor  of  them,  and  to  their  saccessors  in  the  ad- 
ministration of  the  estate.  All  the  property  giiven  to  them  is 
"  to  be  by  them  distrihated ; "  the  direction  to  distribate  is  as 
broad  as  the  gift.  The  property  is  "  not  to  be  disposed  of  "  at 
the  nnqnalified  discretion  of  the  execntors,  bnt  is  "to  be  dis- 
tribnted "  according  to  their  judgment  of  the  deserts  of  the 
beneficiaries.  The  objects  of  the  boanty  of  the  testatrix  are 
not  otherwise  designated  than  as  "  snch  persons,  societies  or 
institations  as  they  may  consider  most  deeerving."  And  there 
is  no  indication  of  an  intention  that  the  execntors  shall  not  be 
held  legally  acconntable  for  a  proper  execution  of  the  tmst 

The  strongest  case  in  rarer  of  the  defendants  is  OUbe  t. 
ItuTnMy,  3  v.  &  B.  294,  in  which  a  bequest  to  the  ezeoators 
named  in  the  will,  "  to  be  disposed  of  nnto  such  person  and 
persons,  and  in  such  manner  and  form,  and  in  sndi  snm  and 
snms  of  money,  as  they  in  their  discretion  shall  think  proper 
and  expedient,"  was  held  by  Sir  William  Grant  to  give  the 
executors  a  purely  arbitrary  power  of  disposition,  and  con- 
sequently a  beneficial  interest.  That  cose  differs  from  the 
present  one  in  at  least  three  important  particolars :  1st.  The 
bequest  was  only  to  the  executors  named.  2d.  Much  stress 
was  laid  on  the  fact  that  the  words  "  in  tmst "  had  been  ased 
in  many  other  places  in  the  will,  and  were  omitted  in  this 
clanee.  Sd.  An  authority  to  those,  to  whom  the  legal  title  is 
given,  "to  dispose  of"  the  property  "in  each  manner  and  in 
SQch  snms  and  to  such  persons  as  they  may  think  proper,"  is 
more  inconsistent  with  an  arbitrary  power  of  disposition  than 


Diqilized  by  Google 


871  AHZBICAH  ntOBATE  REPOBTS. 

ifl  ft  directioD  "  to  distribute "  the  property  "  to  BQck  penoos, 
•odetiee  or  ioBtitntioDB  ae  they  may  think  most  deserring.*' 
And  the  decision  in  O^ha  v.  Rumaey  has  always  been  treated 
by  the  English  coarts  as  not  to  be  extended  beyond  its  specisl 
eircomBtancas. 

In  Balaton  v.  Tdfaxr,  3  Der.  Eq.  255,  also,  the  bequot  to 
execatora,  which  was  held  by  the  Supreme  Coort  of  Korth 
Carolina  to  be  for  their  own  nee,  waa  in  the  less  restricted  fons 
-  '*  to  be  disposed  of  as  my  ezecotore  think  proper."  In  the 
■nbseqnent  case  of  Oreen  t.  CtMins,  6  Ired.  13'J,  the  same 
court  held  that  a  reeidnary  bequest  to  the  testator's  wife,  "to 
be  divided  among  my  children  as  she  thinks  proper,"  created  a 
plain  tmst  for  the  benefit  of  the  children. 

Two  cases  resembling  GdM  t.  Rumaey  mach  more  neariy 
than  the  present  case  does,  were  decided  by  Sir  John  Leae^L 
One  was  of  a  residuaiy  bequest  to  executors  in  trust,  in  de&nit 
of  further  directions  of  the  testator,  to  pay  and  apply  the  same 
to  any  lawful  charitable  public  purposes,  or  to  any  person  or 
persons,  and  in  such  shares  and  proportions,  sort,  manner  and 
form,  as  they  in  their  discretion  should  think  fit.  Veaey  ▼. 
Jamson,  1  Sim.  &  Sta.  60.  The  other  was  of  a  reeidnary  be- 
qnest  to  executors  "  upon  trust  to  ^ispoee  of  the  same  at  sndt 
times  and  for  such  uses  and  purposes  as  they  shall  think  fit,  it 
being  my  will  that  the  distribution  thereof  shall  be  left  entirdy 
to  their  discretion."  Fovder  t.  Qarlike,  1  Rues.  &  MyL  8S2. 
Each  was  held  to  be  a  plain  gift  in  trust,  and  therefore  not  M 
the  executors  for  their  own  benefit ;  bat  too  anoertain  for  the 
court  to  execute,  and  therefore  a  resulting  trust  to  the  next  (^ 
kin. 

So  where  a  testator  gave  a  fund  to  his  executors  upon  oei^ 
tain  trusts,  and  declared  it  to  be  his  will  that  in  the  event  of 
the  failure  of  these  tmsts  (which  actually  happened)  bis  said 
trustees  and  the  survivor  of  them,  his  ezecntors  or  administra- 
tors, should  apply  the  same  "to  and  for  such  charitable  and  other 
purposes  as  they  shall  think  fit,  without  being  accoontable  to 
any  person  or  persons  whomsoever  for  such  their  disposition 
thereof"  Lord  Chancellor  Cottenham  held  that  this  was  a  gift 
in  tnist,  bat  too  uncertain  to  be  carried  into  effect.     Be  dis- 
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tiDgnished  the  oaee  from  QQ^«  v.  Rumaey,  and  approved  the 
decision  in  Fowler  v.  Garlike,  and  made  these  obaerratioDB, 
which  are  quite  applicable  to  the  case  before  tie :  "  If  the  f and 
were  intended  for  the  execntOFB*  own  benefit,  the  testator  might 
have  left  with  them  the  option  of  disposing  of  it ;  bnt  they  are 
to  pay  and  apply  it  for  certain  pnrpoaes  mentioned  in  the  wilL 
Then,  again,  the  direction  to  the  execntors  to  pay  and  Apply 
the  fnnd  to  such  charitable  or  other  purposes  as  they  should 
think  fit,  is  very  inconsistent  with  the  notion  that  they  were  to 
be  absolutely  entitled  to  it"     EUi»  v.  Selhy,  1  Myl.  &  Cr. 


The  omission  of  the  words  "  in  trust "  ig  unimportant  where, 
as  in  the  case  before  ns,  an  intention  is  clearly  manifested  that 
the  whole  property  shall  be  applied  by  the  legatees  for  the 
benefit  of  others  than  themselves. 

Thu8  where  a  sum  of  money  was  given  to  s  niece  of  the 
testator,  "  for  the  express  purpose  of  enabling  her  to  present  to 
either  branch  of  my  family  any  portion  of  the  interest  or  prin- 
dpal  thereon  as  she  may  consider  the  most  prudent,  and  in  the 
event  of  her  death  I  empower  her  to  dispose  of  the  same  by 
will  or  deed  to  those  or  either  branch  of  her  family  she  may 
consider  most  deaerring  thereof,"  it  was  held  by  Lord  Lang- 
dale,  M.  K.,  and  by  Lord  Cottenham  on  appeal,  that  the  ^ft 
was  in  trust,  but  that,  the  trust  being  too  indefinite  to  be  exe- 
cuted, the  sum  was  part  of  the  donor's  general  estate.  Stvibt 
V.  Sargon,  2  Keen,  255,  and  3  Myl.  &  Cr.  607. 

A  like  decision  was  made  in  BucUde  v.  Bristow,  10  Jnr. 
(N.  S.)  1095,  where  a  testator,  after  giving  bequests  and  l^aciea 
to  several  charitable  institntions  by  name,  gave  the  residue  of 
his  property  upon  trust  for  his  executors  to  hold  the  same  for 
such  nses  and  purposes  as  he  might  by  codicil  or  deed  direct  or 
appoint,  and,  in  default  thereof,  then  for  the  same  to  be  ex- 
pended and  appropriated  within  three  years  in  such  way  and 
amounts  and  for  such  purposes  as  they  might  in  their  judg- 
ment and  discretion  agree  upon.  Vice-ChaDcellor  Wood  (after- 
wards Lord  Chancellor  Hatherley  said  that,  even  if  the  words 
"  ia  trust "  had  been  omitted,  and  the  word  "  appropriated  "  had 
been  used  alone,  without  the  word  "  expended,"  the  result 
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mnst  hsTe  been  tlie  same ;  and  th&t  tlie  decision  in  QHfm  t. 
Sumaey  went  '*  to  the  very  oatside  of  the  doctrine,"  and  "[» 
case  wonld  be  dedded  according  to  it,  where  the  gift  is  not 
precisely  and  distinctly  in  the  words  there  mentioned."  See 
also  r«ap  Chear  Neo  v.  Ong  Cheng  Neo,  L.  R  6  P.  C.  S81, 
389,  390. 

In  McGormick  v.  Orogan,  L.  K  4  H.  L.  82,  the  deriae  was 
abeolate  and  unqualified  of  the  testator's  whole  property  to  the 
defendant,  whom  he  described  as  "  my  most  sincere  and  Tsloed 
friend,"  and  appointed  sole  ezecntor ;  and  the  instmmeut  re- 
lied on  as  creating  a  tmst  was  a  letter  addressed  to  the  defend- 
ant, in  which  the  testator  expressed  his  intentions  that  certain 
persons  should  receive  certain  sums  of  money,  bat,  besides 
otherwise  signifying  that  he  left  it  to  the  defendant  to  cany 
out  the  intentions  as  he  might  think  best,  said,  "  I  do  not  widi 
you  to  act  strictly  to  the  foregoing  instmctions,  but  leave  it 
entirely  to  yonr  own  good  judgment  to  do  as  yoa  think  I 
would  if  living,  and  as  the  parties  are  deserving;  and  as  it  is 
not  my  wish  that  you  should  say  anything  aboat  this  docnment, 
there  cannot  be  any  fault  found  with  you  by  any  of  the  putia 
should  yon  not  act  in  strict  accordance  with  it."  Sadi  was 
the  case  of  which  Lord  Hatherley  (adopting  the  words  of  Lord 
JoBtice  Christian  in  the  court  below)  said  that,  if  it  were  po»- 
sible  to  look  into  the  thoughts  of  the  testator  when  he  ww 
inditing  the  will  and  letter,  he  was  "persuaded  that  what  we 
should  find  there  wonld  be  a  purpose  to  this  effect,  to  set  up 
after  his  decease,  not  an  executor  or  a  trustee,  but  as  it  were  a 
second  self,  whom,  while  he  communicates  to  him  confidenti- 
ally his  ideas  as  to  the  distribution  of  his  property,  he  dedres 
to  invest  with  all  his  own  irresponsibility  in  carrying  them  into 
effect."    L.  K.  4  H.  L.  95. 

In  Meredith  v.  Eenettge,  1  Sim.  542,  a  devise  of  a  testator's 
estate  to  his  wife  "  unfettered  and  unlimited,  in  full  confidence 
and  with  the  firmest  persuasion  that,  in  her  future  disposition 
and  distribution  thereof,  she  will  distinguish  the  heirs  of  my 
late  father,  by  devising  and  bequeathing  the  whole  of  my  said 
estate,  together  and  entire,  to  snch  of  my  said  father's  heirs  as 
ahe  may  think  best  deserves  her  preference,"  was  held  by  the 
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House  of  Lords,  upon  the  advice  of  Lord  Eldon  and  Lord 
Redeadale,  not  to  create  a  trast,  becanae  the  words  "  unfettered 
and  anlimited  "  preclude  the  inference  of  each  an  intention. 

In  LamU  v.  ^mes,  L.  R.  10  Eq.  267,  and  L.  E.  6  Ch.  597, 
the  beqaest  waa  to  the  testator's  wife,  "  to  be  at  her  disposal 
in  any  waj  she  may  think  beet  for  the  benefit  of  herself  and 
family."  And  eeveral  of  the  other  cases  cited  at  the  bar  were 
of  QDBacceBsfnl  attempts  to  impose  a  tmst,  by  reason  of  mere 
precatory  words,  npon  property  beqaeathed  to  a  wife  or  child 
abaolntely  and  withont  restriction.  &de  v.  Moore,  1  Sim.  534; 
Reid  v.  Atkinson,  Ir.  K.  5  Eq.  378 ;  in  re  Bond,  4  (Jh.  D.  238 ; 
Spooner  v.  Lov^oy,  108  Mass.  529 ;  Hfiaa  t.  Singler,  114  Mass. 
56 ;  SeoTs  v.  Cunningham,  122  Mass.  538. 

In  Stead  v.  JlleUor,  5  Ch.  D,  226,  the  testatrix  gave  her 
personal  estate  to  her  ezecntors  npon  tmst  to  convert  into 
money,  and,  after  payment  of  expenses,  debts  and  legacies,  to 
hold  the  reaidne  in  tmst  for  snch  of  two  nieces  of  hers  as 
ehoftid  be  living  at  her  death,  "my  desire  being  that  they 
ehall  distribate  snch  residae  as  they  tlitnk  will  be  most 
agreeable  to  my  wishes;"  and  Sir  Geoi^  Jessel,  M.  B., 
held  that  the  nieces  took  the  residue  for  their  own  benefit. 
To  have  held  otherwise  wonid  have  been  to  engraft  a  trast 
npon  a  tmst,  in  a  case  in  which,  as  the  Master  of  the  Kolls  ob- 
served, the  testatrix  had  used  the  words  "  in  trast "  in  the  gift 
to  the  executors  only,  and  beyond  that  bad  merely  expressed  a 
desire  that  the  nieces  ahoold  dietribnte  the  residne,  not  "  in 
accordance  with  my  views  and  wishes,"  or  "  as  they  know  will  . 
be  most  agreeable  to  my  wishes,"  bnt  "  as  they  think  will  be 
most  agreeable  to  my  wishes." 

The  decision  in  WeU«  v.  Doane,  3  Gray,  201,  tamed  npon 
the  pecnliar  proviaions  of  the  will.  The  testatrix,  after  devis- 
ing and  bequeathing  the  residne  of  her  estate  "  to  my  nephew 
Seth  Wells,"  for  life,  and  at  his  death  to  snch  charities  as 
should  be  deemed  most  asefiil  by  his  executor  or  administrator, 
added,  "And  it  is  my  will  and  intention  that  the  said  Seth 
Wells  may  dispose  of  the  farnitore,  plate,  pictnres  and  all 
other  articles  now  in  my  honse,  absolutely,  as  he  ciay  deem 
expedient,  in  accordance  with  my  wishes  as  otherwise  com- 
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mnnicated  hj  me  to  him."  Taking  the  two  cUnsee  bq^eUier, 
the  oonrt  conclnded  that  they  had  the  same  meaning  as  if  die 
will  read  thuB :  "  I  give  all  the  residue  of  mj  property,  excc|* 
the  articles  id  my  house,  to  Seth  Wells  for  life,  and  I  anthorite 
him  to  dispose  of  those  articles  absolutely,  as  he  may  dean  ex- 
pedient." It  is  to  be  observed  that  the  beqneet  was  to  the 
nephew  by  name,  and  not  aa  ezecator,  although  he  was  q>- 
poiuted  executor  in  another  part  of  the  will. 

The  decision  in  Wells  v.  Bawes,  123  Maes.  97,  has  no  bear- 
ing upon  this  case.  There  the  real  estate  was  devised  abao- 
Intely  to  the  person  named  in  the  will  as  executor,  snbjeet  to 
no  trnst  except  so  far  as  a  tmst  might  be  held  to  be  created  l^ 
a  power  given  in  the  will  to  sell  the  land  if  necessary  to  cany 
out  the  purposes  of  a  memorandnm  left  with  him  by  the  testa- 
trix ;  and  the  only  point  decided  or  argued  was  that,  thve 
being  no  evidence  either  of  such  memorandum  or  of  Bach  neoea- 
sity,  a  conveyance  by  him  without  Hcense  from  the  judge  of 
probate  afforded  no  defense  to  a  real  action  bronght  by  a  aud- 
itor of  his  who  bad  attached  and  levied  upon  the  land. 

Upon  a  review  of  the  anthorities,  we  find  nothing  in  then 
to  control  the  conclnsion,  based  upon  the  intention  whid 
appears  to  us  to  be  clearly  manifested  on  the  face  of  this  wiD, 
that  the  executors  take  the  estate,  not  beneficially,  but  in  tmrt; 
and  that,  the  beneficiariea  not  being  described  by  name  or  by 
class,  the  trust  cannot  be  upheld  unless  its  purposes  are  each  m 
the  law  deems  charitable. 

The  trust  declared  caimot  be  sustained  as  a  charity.  Then 
is  no  restriction  as  to  the  objects  of  the  trust,  except  that  they 
must  be  "  such  persons,  societies  or  .institutions  aa  they  "  (the 
trustees)  "may  consider  most  deserving."  "Deserving"  de- 
notes worth  or  merit,  without  regard  to  condition  or  circom- 
stances,  and  is  in  no  sense  of  the  word  limited  to  persons  in 
need  of  assistance,  or  to  objects  which  come  within  the  claaa  (rf 
charitable  uses. 

A  bequest  for  the  relief  of  "  deserving  poor,"  or  of  "  indi- 
gent but  deserving  "  individuals,  is  a  charitable  bequest,  not  by 
forbe  of  the  word  "deserving,"  but  in -virtue  of  the  wc«d 
"  poor  "  or  "  indigent,"  and  wonld  be  equally  charitable  ii  tba 
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word  "  deserving"  had  been  omitted.  Kendall  v.  Granger,  5 
Bear.  300,  303.  So  a  beqaest  "for  the  edncation  of  desenring^ 
yoathe  "  is  charitable,  becaDBe  it  ia  for  the  promotion  of  educa- 
tion and  learning.  Saltongtail  v.  Sanders,  11  Allen,  446,  454. 
And,  possibly,  abeqneet  for  "deaerring  literary  men"  might 
be  held  upon  like  gronnde  to  be  a  charity.  Thom^(m  t. 
Thompaon,  1  Coll.  381,  399. 

Bequests  for  poor  relations  have  been  held  to  be  charitable 
bequests.  Boyle  on  Charities,  31-36,  and  cases  cited ;  GiUam 
V.  Taylor,  L.  K.  16  Eq.  681 ;  Attorney  General  v.  Northum- 
berland, 7  Ch.  D.  745.  But  for  "such  relations"  of  the  testa- 
tor as  are  "  most  deserving  "  (without "  poor  "  or  any  equivalent 
word)  is  not  a  charitable  use ;  and  includes  all  relations  of  the 
testator  within  a  certain  degree,  becanse,  as  was  observed  by 
Sir  Joseph  Jekyll,  M.  K.,  a  Court  of  Chancery  has  "  no  rule  of 
judging  of  the  merits  of  the  testator's  relations."  Doyley  v. 
Attorney  General,  4  Vin.  Ah.  Charitable  Usee,  C,  pi.  16 ;  a.  p. 
2  Eq.  Cas.  Ah.  194, pi.  15;  7  Tea.  58,  note;  Harding^.  Glyn, 
1  Atk.  469;  Burroagh  v.  PhUooa,  5  Myl.  &  Cr.  72,  91,  93; 
SaUOury  v.  Denton,  3  K.  &  J.  529,  538. 

There  is  a  recent  English  case  singularly  in  point.  A  tes- 
tator by  his  will  directed  his  trustees  to  pay  the  following 
legacies:  "To  the  Cancer  Hospital,  £100;  to  the  Brompton 
Hospital  for  Diseases  of  the  Chest,  £100 ;  to  the  Lord  Mayor 
of  Dublin  for  the  time  being,  £100'for  such  subjects  as  he  shall 
deem  most  deserving ;  to  the  Blind  Asylum,  New  Kent  Boad, 
£100 ;  to  Mrs.  Gladstone  of  No.  11  Carlton  House  Terrace,  to 
be  applied  ae  she  thinks  proper  in  charity,  £200;  and  the 
residne  of  my  estate  1  bequeath  to  my  trustees  for  such  objects 
as  they  consider  deserving,  whether  in  increase  of  the  before- 
mentioned  ones  or  otherwise."  Tiee-Chancellor  Wickens,  a 
most  accomplished  equity  judge,  held  that  the  bequest  to  the 
UayoT  of  Dublin  and  the  residuary  gift  coold  not  be  held  to  be 
limited  to  charitable  objects,  but  failed  altogether,  on  the 
ground  of  uncertainty.  Harris  v.  Du  Patqiiier,  26  L.  T. 
(N.  S.)  689 ;  s.  o.-  20  Weekly  Rep.  668. 

The  other  cases  cited  by  the  learned  counsel  for  the  defend- 
ants have  DO  tenden<^  to  support  this  as  a  charitable  bequest. 


Diqilized  by  Google 


878  AMEBICAN  PAOBATE  REPORTS. 

The  case  of  Offiet/a  Chmity,  described  generally  in  1  C>L 
Fro.  Ch.  216,  and  in  Dwight's  Cliarity  Cases,  185,  as  of  l^udu 
"for  the  benefit  of  apprentices  and  oOier  inhabitants  of  the 
city  of  Chester,"  appears  by  the  Slst  Keport  of  the  Commis- 
sionere  of  Charities,  385,  referred  to  by  Mr.  Dwight,  to  lare 
been  of  money  to  be  lent  from  time  to  time  "  to  twenty-four 
young  men  free  of  the  said  city  of  Chester,  of  honest  name 
and  fame,  occnpied  and  inhabitants  within  the  said  d^," 
twelve  of  whom  to  be  "  snch  as  had  served  in  that  city  ior 
their  freedom  as  apprentices,"  and  the  income  derived  from 
Bnch  loans  to  be  devoted  to  poor  pereons  and  prisoners  in  that 
dty ;  and  thus  within  the  very  words  of  the  St.  of  43  E2ix.  c 
4,  §  J,  "for  snpportation,  aid  and  help  of  yonng tradesmen asd 
handicraftsmen,"  and  for  relief  of  "poor  people"  and  (^ 
"prisoners."  Duke  on  Charitable  Uses  (Bridgm,  ed.),  1, 131. 
Attorney  General  v.  Ironmonger^  Co.  Coop.  Pract.  Cas.  283  ; 
Odell  V.  OdeU,  10  Allen,  1,  13;  Jackson  v.  PhiUipa,  14  Ali«^ 
589,  569,  570 ;  in  re  Prison  Charities,  L.  R.  16  Eq.  129. 

In  West  V.  Knight,  1  Ch.  Cas.  134,  in  1669,  a  beqnest  to  a 
parish  was  objected  to  because  it  did  not  say  to  what  use, 
"  whether  it  were  for  the  poor,  or  for  repair  of  the  chnrdi,  or 
highways,  &c.,"  and  was  upheld  by  Sir  Hardbottle  Grimetone, 
M.  R.,  and  applied  for  the  benefit  of  the  poor  of  the  parish. 
Bat  that  wonld  seem  to  have  been  an  application  in  the  discre- 
tion of  the  court  to  one  of  several  uses,  all  of  which  were 
charitable,  in  accordance  with  the  rule  laid  down  in  an  earlier 
case,  published  in  Tothill  twenty  years  before,  that  when  n« 
nae  is  mentioned  it  shall  be  decreed  to  the  use  of  the  poor. 
Fis/ier  v.  J5*H,  Totb.  95,  (2d  ed.)  33;  s.  o.  Duke,  484.  And 
a  beqnest  "  for  the  use  and  benefit  of  said  parish  "  has  always 
been  held  in  England  to  be  a  good  charitable  beqnest  Attor- 
ney General  v.  Uotham,  Tnm.  &  Bnss.  209 ;  Attorney  General 
V.  WehsUr,  L.  E.  20  Eq.  483. 

A  gift  to  widows  and  orphans"  of  a  particular  sect  or  par- 
ish, or  to  "  widows  and  children  of  seamen  "  of  a  town,  is  good, 
because  the  words  clearly  manifest  an  intention  to  relieve  a 
class  of  persons  nnder  a  common  need  of  assistance,  and  comiojc 
within  tiie  spirit,  if  not  within  the  letter,  of  the  statnte  of 
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Elisabeth,  "  relief  of  aged,  impotent  aod  poor  people,"  "  main- 
tenance  of  sick  and  maimed  Boldiers  and  mariDers,"  and  "  eda- 
catioD  and  prefermeat  of  orphans."  Cook  ▼.  Duckenfidd,  2 
Att  563 ;  Powell  v.  Attortiey  General,  3  Meriv.  48 ;  Attomeif 
General  r.  Comber,  3  Sim.  &  Stn.  93 ;  and  in  Rogers  y.  Thonuuy 
3  Keen,  S,  in  wliich  Lord  Laogdale  suBtained  a  beqaest "  to  the 
inhabitante  of  Tawlearen  Row  in  the  p&riefa  of  Sethney,"  it 
had  been  foond  by  a  master  that  the  row  coDeieted  of  seven 
hoDseB  which  were  entirely  occapied  by  poor  fiahermen  and 
laborers  and  their  families. 

In  Cook  V.  I>ucker^ld,  2  Atk.  663,  in  Pmce  t,  Archbialiop 
of  Canterbury,  14  Ves.  364,  and  in  Pococh  v.  Attorney  General, 
3  Cb.  D.  842,  the  testator  plainly  iDanifeatcd  his  intention  to 
devote  his  property  to  charitable  nses ;  in  the  first  case  by  the 
words,  "  for  snch  charitable  nses  and  pnrposes  as  I  shall  direct 
by  codicil  or  otherwise;"  in  the  second  case,  by  the  words, 
"  all  the  femainders  of  my  different  bequests  I  give  and  be- 
qaeath  in  trast  for  charitable  purposes ; "  and  in  the  third  case, 
by  the  words,  "  to  snch  charitable  institations  as  I  sliall  by  any 
fntore  codicil  give  the  same ; "  and  each  case  was  decided  npon 
that  groand.  2  Atk.  669;  14  Ves.  371;  8  Ch.  D.  346,  850; 
SaUongtaU  v.  Sanders,  11  Allen,  458,  462. 

A  gift  to  charitable  or  public  pnrpoeee  is  good.  Ddlan  v. 
Maodermot,  L.  R.  3  Ch.  576.  Bnt  if  the  tmstees  are  anther- 
ized  to  apply  or  distribute  it  to  other  purposes  or  persons,  it 
is  void.  Chamberlain  v.  Steama,  Vesey  v.  Jamaon,  and  Ellia 
v.  Selby,  before  cited. 

The  conclusion  of  the  whole  matter  is,  that,  the  testatrix 
having  given  the  residue  of  her  property  to  her  ezecutors  in 
tnut,  and  not  having  defined  the  tmet  sufficiently  to  enable  the 
eoort  to  execute  it,  the  plaintiff,  being  her  next  of  kin,  is  en- 
titled to  the  residue  by  way  of  resalting  trust. 

Demurrer  overruled. 


Bee  OUlfle  v.  "Weill,  6«*«,'  KmpKMi  v.  Welcome,  onto,  page  MS;  Piper 
r.  HonltoD,  A{/ta. 
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Piatt  vs.  Smtoh. 

[St  Ohio  SUto,  »S.1 

DeVIBS  or    AU.  TESTATOb's  FBOPBeiT   IS  A    RB. 

A  dciTlae  by  K  tntttor  of  oil  of  hla  property,  of  tftrj  deiei^iUoD,  whethar  nd. 
penonal  or  loixact,  altar  pajiog  all  hia  JDBt  dsbta,  is  a  deriaa  of  tfas  Im,  wilh- 
oottlieaidor  aatatate  deolarlug  nieh  to  betiie  efleet  of  the  derlae. 

Where  there  b  ■  dsTiaa  in  fee,  with  a  prorUIon  iii  the  will  thit  in  case  th*  drriM* 
■honld  dia  without  leaTing  any  l^ttimate  heirs  at  her  bodj,  then  tha  aatali 
diontd  go  over  to  peraoni  named,  the  fee  taken  by  the  first  deTisea  ia  datar- 
miiiable  only  on  the  oontiogenoy  of  her  dying  wlthoat  leaTing  tatii  htira  Briaf 
at  the  tims  of  her  death. 

Ebbob  to  the  Superior  Coart  of  Cincinnati. 

The  plaintiff  in  error,  Lacinda  Francis  Piatt,  who  vai  ^ 
plaintiff  below,  is  the  devisee  of  William  Piatt,  whose  will 
bean  date,  March  3,  1832,  and  waa  admitted  to  {)robate  ia 
1831.  The  testator  was  the  owner  in  fee  simple  of  the  land  ii 
oontroverey. 

The  dispositive  provisions  of  the  will  are  as  follows: 

"  I  will  and  beqneath  to  Lacinda  Francis  Piatt,  now  at  the 
school  of  Mrs.  Kyland,  in  this  place,  all  of  my  propertj  of 
every  description,  whether  real,  personal  or  mixed,  after  pay- 
ing all  my  just  debts ;  excepting,  however,  such  other  beqaeati 
as  are  bereiusfter  named,  viz.:  To  my  nephew,  Baoiel  S.  Piatt, 
son  of  my  deceased  brother,  Daniel  Piatt,  my  fowling  piece, 
which  was  presented  to  me  by  Colonel  Kiano,  of  the  Spanisli 
Boyal  Army ;  then  to  my  nephew,  William  Piatt,  son  of  my 
deceased  brother,  Daniel  Piatt,  I  will  and  beqneath  my  ewotd 
and  pistols,  being  the  same  which  I  nsed  at  the  si^e  of  New 
Orleans ;  these  I  wish  to  have  retained  in  the  family,  if  pos- 
sible J  my  wearing  apparel  I  will  and  beqneath  to  E.  Demond 
Piatt,  William  Piatt,  and  Daniel  S.  Piatt,  sons  of  my  deceased 
brother,  Daniel  Piatt,  to  be  eqnally  divided  between  them ; 
and  in  ease  the  aforesaid  Lncinda  Francis  Piatt  should  die  with- 
out leaving  any  legitimate  heirs  of  her  body,  then  I  will  and 
bequeath  all  my  property,  of  every  description,  sach  as  would 
be  granted  to  her  by  this  will,  unto  Catharine  Wheeler,  E. 
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Demond  Fiatt,  William  Piatt,  and  Daniel  8.  Piatt,  children 
and  heirs  of  mj  deceased  brother,  Daniel  Piatt,  to  be  eqnall; 
divided." 

In  Jnly,  1844,  the  plaintiff  uniting  with  her  baeband  con- 
veyed, for  the  coneideratioQ  of  $3,100,  a  parcel  of  the  real 
«etate  devised  to  her,  to  John  C.  Wright,  by  a  deed  in  fee  sim- 
ple, with  fnll  coveoante  of  warranty. 

In  1866,  the  widow  and  heirs  of  Wright,  by  like  dead  con- 
veyed the  same  premises  to  the  defendant,  David  Sinton. 

It  ie  charged  in  the  petitioD,  in  anhstance,  that  the  plaintiff 
only  in  fact  sold  an  estate  for  and  daring  her  life  in  the  prem- 
iees ;  and  that  the  deed  in  fee  simple  was  ezecnted  by  mistake 
and  in  ignorance  of  her  rights.  It  is  also  charged  that  Sinton 
porshased  with  notice  of  ber  rights.  The  plaintiff  also  claims 
that  she  took  by  the  devise  only  an  estate  during  her  natoral 
life. 

The  court  below  found,  "  that  Lncinda  Frauds  Piatt  took  a 
fee  in  the  real  estate  described  in  the  petition,  nuder  and  by 
the  will  of  her  testator,  William  Piatt,  snbject  to  be  defeated 
only  by  her  dying  without  leaving  legitimate  heirs  of  her 
body." 

And  the  court  found  the  other  issues  joined  for  the  defend- 
Knts ;  and  rendered  judgment  accordingly. 

On  error,  the  Superior  Court  in  General  Term  affirmed  the 
judgment ;  and  the  present  petition  in  error  is  prosecuted  in 
this  court  to  reverse  these  judgments. 

Taylor  (&  HoUister,  for  plaintiff  in  error. 

(/I  K  Baidwin,  for  defendant  in  error. 

WniTB,  J.  We  find  no  error  in  this  case.  The  construction 
of  the  will  now  io  controversy  is  governed  by  the  decision  in 
JfUea  V.  Gray,  12  Ohio  St.  320.  That  case  was  decided  in 
1861,  and  has  become  a  rule  of  property  in  this  State,  and  we 
are  not  now  disposed  to  reconsider  it. 

The  will  in  that  case,  as  well  as  the  will  now  in  question, 
was  Duade  prior  to  the  passage  of  the  act  of  March  3,  1834 
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(1  Cnrwen,  146),  which  declared.  Id  effect,  that  a  dovi«  of 
lands,  in  a  will  thereafter  made,  shonld  be  constmed  to  oonn^ 
a  fee  Bitnple,  and  that  the  devisee  shonld  take  all  the  estate 
which  the  devisor  had  in  the  property,  unless  it  appeared  b; 
express  words  or  the  manifest  intent  that  a  leaser  estate  was  in- 
tended. The  decision,  therefore,  in  NUes  v.  Gray,  was  doI 
ionnded  npon  that  statute  nor  npon  anj  enbaeqnent  one  of  like 
«ffect ;  bnt  npon  the  terms  of  the  will  as  constraed  without  tbe 
aid  of  Bach  legislation.  The  language  in  that  case  that  wai 
held  to  operate  as  a  devise  of  the  fee  wae  "  the  remaining  pait 
of  my  real  property."  The  language  of  the  devise  in  the  prea- 
ent  case  is  "  all  of  my  property  of  every  description,  wbetbv 
real,  personal  or  mixed,  after  paying  all  of  my  jnst  debta  f  aad 
the  devise  over  to  the  children  and  heire  of  hia  deeeaeed 
brother  is  of  the  same  interest  and  estate  that  was  given  by  tiw 
will  to  Lacinda,  the  first  devisee. 

The  claim  on  behalf  of  Lncinda  is  that  die  took  only  a  life 
estate.  But  it  eeems  to  ns,  that  she  took  all  the  estate  and  in- 
terest that  was  snbject  to  disposition  by'  the  testator,  and  diat 
was  liable  for  the  payment  of  his  debts,  snbject  to  be  defeated 
on  the  happening  of  the  contingency  named  in  the  will,  wImb 
the  estate  is  to  go  over  to  the  persons  named  as  the  cbildm 
and  heirs  of  hiB  deceased  brother. 

The  contingency  upon  which  the  devise  over  takes  effect,  a& 
cording  to  Nilea  v.  Gray,  is  the  death  of  the  first  devisee,  Ld- 
dnda,  withont  leaving  legitimate  heirs  of  her  body,  or  lined 
descendants  then^living;  and  that  until  snch  contingency  hip- 
pens  the  fee  is  vested  in  the  first  devisee  and  her  grantees. 

Whether  the  devise  over  will  ever  take  effect  cannot  be  de- 
termined until  the  plaintiff's  death  :  but  if  it  should  nevertake 
effect,  her  grantee,  Sinton,  will,  according  to  the  principles  de- 
cided in  IfUea  t.  Gray,  bold  an  indefeasible  estate,  if  the  deed 
to  him  is  vahd. 

That  the  deed  is  valid  was  found  by  the  court  below  upoa 
the  evidence ;  and  we  see  nothing  in  the  record  to  warrant  n 
in  disturbing  that  finding. 

Judgment  affirmed. 
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[Bfl  Hew  York,  810.] 

AfTBR-AOQUIBED    BKAL     estate. — EriDEHOE    OF    INTENT   TO   FAB8 
ONDSB  STATUTE. 

CDder  a  aUtiite  (l««1u<ng  tlut  erory  will  which  ia  ezprcos  terniB  derisM  or  in 
otlier  Uirmi  denotes  en  iotcnt  to  deriee  all  the  tastator'a  real  estate,  "  ebatl  b« 
oonatTDed  to  paee  all  the  real  eetate  which  be  wee  entitled  to  devise  at  the  tlma 
of  hli  deatli,''  each  a  will  operates  upon  lande  acquired  aRer  the  making  of  the 
wUL 

In  the  absence  of  express  words  to  bring  a  devise  within  the  statute,  the  inteo- 
tion  nmst  bo  fonnd  in  the  irordi  of  the  will ;  it  cannot  be  inferred  from  ex- 
trinsic facta;  the  words,  however,  ss  in  esse  of  other  instmments,  ma;  be  in- 
terpreted in  the  light  of  the  sarronnding  circnmstsnces. 

HVIiere  a  testator  gives  la  general  terms  the  residoe  of  his  estate  or  property,  and 
there  Is  both  real  and  personal  property  upon  which  tkr  wlUnia]'  operate,  the  tea- 
tator  doe*  Umeby  manifest  an  intenUonlodevieeallof  bis  residnary  real  estate, 
onleea  a  more  limited  pnrpoM  la  t«  b«  gathered  from  other  olaoses  of  the  wilL 

A  devise  of  the  prooeeds  of  lands  directed  to  be  sold  by  the  axecntors  is  a  devise 
of  the  land  irithin  the  etatate,  although  the  naked  title  remuns  in  heirs  nntll 


Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  in  favor  of  de- 
fendant, entered  upon  an  order  made  April  7,  1S80,  on  a  case 
submitted  under  sections  1279  and  1381  of  the  Code  of  Civil 
Procedure. 

Plaintiff  contracted  to  Bell  to  defendants  certain  lands ;  the 
latter  refused  to  complete  the  purchase  because  of  alleged  de- 
fect of  title. 

The  facts  sabmitted  were  substantially  these:  In  1867 
Jos^fa  Jacobs  died  seized  of  the  lands  in  question,  leaving  a 
will  executed  in  1857,  which,  after  providing  for  the  payment 
of  his  debts,  &c.,  contained  the  following  clauses : 

"  Secondly. — I  give,  devise  and  bequeath  to  my  well-beloved 
wife  all  my  household  and  liitchen  famitare,  jewelry,  plate, 
watches,  wines,  liquors,  stores,  wearing  apparel,  beds,  bedding 
and  linen,  and  all  other  articles  in  our  usual  use  in  our  house- 
hold, and  further,  the  use  of  the  dwelling-house  or  the  rents, 
issues  and  profits  thereof,  during  her  life. 
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"  Thirdly. — All  the  rest,  residue  and  remaiDder  of  my  es- 
tate I  direct  my  execntore  to  invest  and  keep  invested  in  bond 
and  mortgage  on  property  in  the  city  of  New  York,  BrooUyv 
or  WiUiamBbnrgh  and  the  net  income  derived  therefrom  I  di- 
rect them  to  divide  in  two  equal  parts,  and  pay  the  on&half 
of  each  income  to  my  eaid  beloved  wife,  and  the  other  half  to 
my  well-beloved  danghter.  Bertha  B.,  dnring  their  joint  natnnl 
lives,  and  npon  the  death  of  either  the  remaining  half  of  the 
income  to  the  aarviror,  nnleee  my  daughter  have  issue,  in  whidi 
event  the  same  shall  go  to  snch  issne,  and  npoa  the  death  of 
both,  the  principal  sum  shall  vest  in  children  of  m  j  daogfater, 
if  she  leave  any,  or  if  she  die  without  issne,  then  the  same  shall 
vest  in  my  brothers'  and  sisters*  children  equally." 

The  testator  acqnired  the  lands  in  qneetion  after  the  exeen- 
tion  of  the  will ;  he  left  his  daughter,  said  Bertha  R.,  his  only 
heir-at-law,  who,  claiming  that  her  father  died  intestate  as  14 
aaid  lands,  conveyed  them  by  warranty  deed,  and  plaintiff 
claimed  nnder  said  deed  through  varioas  mesne  oonveyanoet. 

Wm.  Sonry  Amoux,  for  appellant 

A.  G.  Anderson,  for  respondents. 

Aniabws,  J,  The  Bevised  Statutes  (9  B.  S.  S7,  %  5)  de- 
clare that  "  every  will  that  shall  be  made  by  a  testator,  in  ex- 
press terms,  of  all  his  real  estate,  or  in  any  other  terms  denot- 
ing his  intent  to  devise  all  hie  real  property,  shall  he  constmed 
to  pass  all  the  real  estate  which  he  was  entitled  to  devise  at  the 
time  of  his  death."  This  enactment  changed  the  mie  whidi 
theretofore  existed,  that  a  devise  conld  not  operate  npon  lands 
acquired  by  a  testator  after  the  making  of  the  will  withont  a 
re- pnblicatioD,  however  clearly  each  intent  was  ezpreeaed  in  the 
testamentary  instrument  In  BfUet'a  Case  <S  Co.  30),  this 
doctrine  was  based  npon  a  constmction  of  the  Statatea,  32  and 
34  Hen.  VIII,  which  empowered  persons  "  having  l^nds,"  eta, 
to  devise ;  and  it  was  held  that  only  snch  lands  ba  the  testator 
had  at  the  time  of  making  the  will,  were  witbin  the  pnrview 
of  those  statutes.    It  is  stated  by  Parker,  Ch.  J*.,  id  BaUard 
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Y.  Carter  (5  Pick.  112),  that  the  rule  is  founded  on  the  interest 
which  the  law  always  takeB  in  heirs.  But,  whatever  may  have 
been  the  reason  for  the  rule,  it  was  thoroughly  settled. 

It  cannot  be  doubted,  however,  that  the  rule,  in  many  cases, 
defeated  the  intention  of  testators.  A  testator  understands 
that  his  will  takes  effect  only  upon  his  death,  and  where  he  in 
terms  devises  all  his  real  property,  the  natural  inference  is  that 
he  refers  to  all  the  real  estate  he  shall  then  own.  Unless 
specially  instructed,  he  would  not  understand  that  a  different 
rule  applied  to  reai,  from  that  applied  to  personal  property,  or 
tiiat  a  repnblieatiun  would  be  necessary  to  pass  after-acquired 
property  of  one  kind  and  not  of  the  other.  The  section  re- 
ferred to  has  abrofrated  the  mle  of  the  common  law,  and  it 
enacts  a  new  mle  of  construction,  viz.,  that  words  of  general 
devise  shall  be  constrned  to  pass  ail  the  real  estate  which  the 
testator  was  entitled  to  devise  at  his  death.  It  is  clear  that, 
to  bring  a  deviae  within  the  statnte,  the  testator  mnst  make 
known,  by  words  in  his  will,  his  intent  to  devise  all  his  real 
estate.  His  intention  cannot  be  inferred  from  extrinsic  facts. 
The  statnte  requires  that  the  intention  shall  be  shown  by  the 
will.  The  words  used  may  be  interpreted,  as  in  the  case  of 
other  written  instruments,  in  the  light  of  surrounding  circum- 
stances ;  bat  the  intention  must,  after  all,  be  found  in  the  woEds 
of  the  will.  Where  the  will  in  terms  devises  all  the  testator's 
real  estate,  without  limitation,  there  is  no  room  for  constrnc- 
tion.  The  statnte  makes  the  devise  to  speak  as  of  the  time  of 
the  testntor's  death,  and  all  his  real  estate,  which  he  then  owns, 
and  eonld  devise,  is  comprehended  in  the  disposition.  But  the 
statnte  may  operate,  although  there  be  no  devise  in  express 
tonus,  of  all  the  testator's  real  estate.  The  alternative  lan- 
guage is,  "  or  in  any  other  terms  denoting  his  intent  to  devise 
all  his  real  property."  The  construction  of  this  alternative 
clause  is  not  free  from  difBculty.  It  seems  clear,  that  thfi  le^s- 
lature  contemplated  a  case  where  the  intent  of  the  testator  to 
devise  all  his  real  property  might  be  indicated,  in  the  absence 
of  the  apecifio  descriptive  terms  most  usually  employed.  It 
wonid  nut  seem  to  be  necessary,  in  order  to  give  effect  to  the 
alternative  provision,  that  the  "  other  terms "  used  slioald 
Vol,  n.— 86 
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point  specifically  to  the  death  of  the  testator,  becsoee  all  the 
statTite  requires  in  either  case  is,  that  the  will  shoald  atiow,  br 
wordB  depresenti,  an  intentioE  to  devise  all  the  testator's  real 
property.  If  this  is  shown,  then  the  statute  makes  the  will 
speak  as  of  the  time  of  his  death.  The  alteroatiTe  proviaiMi  is, 
-we  think,  satisfied,  hj  the  use  by  the  testator  of  words  wbidu 
by  conetraotion  of  law  and  by  usage,  comprehend  real  prc^>aty, 
althoagh  not  exclusively  applicable  thereto.  It  has  now  become 
an  accepted  canon  of  construction  of  wills,  that  general  words 
are  to  be  taken  to  comprehend  a  subject  which  falls  within 
their  nsnal  sense,  unless  there  is,  as  said  by  Lord  Kldoii,  in 
Ch  iirch  y.  Mundy  (1 5  Yes.  396),  "  something  like  a  declaratioii 
plain  to  the  contrary."  In  accordance  with  this  rule  it  is  now 
held  (although  contrary  to  some  of  the  earlier  cases),  that  th« 
words  "  estate,"  "  property,"  etc.,  used  in  a  residnary  cUnee. 
are  understood  in  their  ordinary  sense,  and  operate  upon  both 
real  and  personal  estate,  even  when  terms  are  afterward  osed 
in  reference  to  the  devise,  more  properly  applicable  to  perwHtal 
property.  {Saumarez  v.  Saumarez,  4  My,  »fe  Cr.  331 ;  Mayor 
<f  Hamilton  v.  Hodsdor,  6  Moore's  P.  C.  C.  76 ;  JaeJuon  t. 
Emad,  17  J.  E.  281 ;  1  Jarm.  on  Wills,  721.)  The  goieiil 
sense  of  particular  words  may  be  restrained  by  the  contest, 
indicating  that  they  were  used  in  a  limited  sense  or  as  deeie- 
nating  only  one  species  of  property,  but,  in  the  absence  of  snd 
indication,  the  testator  mnst  be^ presumed  to  have  osed  them  in 
tlie  usual  and  larger  sense,  and  effect  is  given  to  them  accord- 
ingly. Where,  since  the  statute,  a  testator  gives  in  genenl 
terms  the  residue  of  his  estate  or  property,  and  there  is  botb 
real  and  personal  property  upon  which  the  will  may  operate. 
the  testator  thereby  manifests  an  intention  to  devise  all  his  real 
estate,  unless  a  more  limited  pnrpose  is  to  be  gathered  fnm 
the  other  parts  or  clauses  of  the  will.  We  need  not  decide  in 
this  case  what  construction  would  be  given  to  genenl  word?, 
where  the  testator  owned  no  real  estate  when  the  will  w»* 
made.  But  where  a  man  makes  a  will,  the  fair  presamptiwi  k 
that  he  intends  to  dispose  of  all  his  property  ;  and  if  he  giva 
all  the  residue  of  his  estate,  it  fairly  means  that  he  gives  all 
his  property,  real  or  personal,  not  otherwise  disposed  of.    The 
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MaBsachoBetts  statute  provides  that  all  after-acquired  interests 
in  real  estate  shall  pass  by  the  will,  whenever  "  each  clearly 
and  manifestly  appears  by  the  will  to  have  been  the  intention 
of  the  testator ; "  and  in  Guahmg  v.  Ayhoin  (13  Mete  lfi9), 
where  a  testatrix,  who  at  the  time  owned  no  real  eatate,  made 
her  will  disposing  of  "all  my  property,"  in  tmst  to  certain 
tmstees,  their  ezecntors,  etc.,  it  was  held  that  her  intention  to 
dispose  of  all  the  real  estate  she  owned  at  the  time  of  her 
death,  manifestly  appeared,  and  conseqnently  that  real  estate 
acquired  by  her  after  the  making  of  the  will,  passed  thereby. 
{See,  also,  Loveren  v.  Lamprey,  22  N.  H.  434.) 

It  only  remains  to  apply  to  the  will  now  in  qaestion,  the 
roles  of  constmction  to  which  we  have  adverted.  The  first 
claose  is  immaterial  to  the  present  inqniry.  The  second,  and 
third  clauses,  are  as  follows :  "  Secondh/.  I  give,  devise  and 
beqneath  to  my  well-beloved  wife,  all  my  honsehold  fnmitare  . 
*  *  *  and  all  other  articles  in  oar  usual  use  in  onr  honse- 
hold, and  further,  the  use  of  my  dweUing-Jiouae,  or  the  rents, 
issues  and  profits  thereof,  during  her  life.  Thirdly.  All  the 
rest,  residue  and  remainder  of  my  estate,  I  direct  my  exeentors 
to  invest  and  keep  invested  in  bond  and  mortgage,  on  prop- 
erty in  the  city  of  New  York,  Brooklyn,  or  Williamsbargb, 
and  the  net  income  derived  therefrom,  I  direct  them  to  divide 
into  two  equal  parts,  and  pay  the  one-half  of  snch  income  to 
my  said  beloved  wife,  and  the  other  half  to  my  well-beloved 
daughter,  Bertha  R.,  during  their  joint  natural  lives,  and  npon 
the  death  of  either,  the  remaining  half  of  the  income  to  the 
fiurvivor,  unless  tny  daughter  have  issue,  in  which  event  the 
same  shall  go  to  Bach  iasue,  and  npon  the  death  of  both,  the 
principal  sum  shall  vest  in  children  of  my  daughter,  if  she 
leave  any,  or  if  she  die  without  issue,  then  the  same  shall  vest 
in  my  brothers'  and  sisters'  children  equally."  Tlie  testator, 
SB  is  inferable  from  the  will,  owned,  at  the  time  the  will  was 
made,  a  dwelling-house.  He  subsequently  acquired  the  land 
now  in  controversy,  and  the  question  is  whether  this  snbse- 
quently-acqnired  land  paseed  under  the  third  clause  of  Uie 
will. 

By  the  second  clause  the  testator  devised  to  his  wife  a  life 
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estate  in  the  dwelling-honBe.  He  died  inteetate  as  to  the  re- 
mainiler,  QDless  it  passed  under  the  third  clanse,  and  the  statute 
has  no  application  unleaa  the  remainder  passed  under  the  devise, 
or  noless  the  legal  title  descended  to  the  heir,  subject  to  a 
power  of  sale  vested  in  the  executors,  and  the  income  and  pro- 
ceeds were  subject  to  the  disposition  of  that  claoBe,  for  then 
he  wonld  not  have  devised  in  express  terms  or  by  implication 
all  his  real  estate.  Although  the  statute  speaks  of  a  devise  of 
all  the  real  estate,  as  the  evidence  of  an  intention  to  pass  snb- 
seqnently-acqnired  land,  we  are  of  opinion  that  a  devise  of  the 
proceeds  of  lands  directed  to  be  sold,  althongh  it  may  leave 
the  naked  title  in  the  heir,  nntil  a  sale,  is  a  devise  of  the  land 
within  tlie  statute.  If  the  direction  applies  to  all  the  real 
estate  of  the  testator,  it  unmistakably  exhibits  his  intention  lo 
make  a  complete  heneiicial  disposition  of  his  whole  propoty, 
and  brings  the  case  within  the  equity  of  the  statute.  We 
think  the  executors  in  this  case,  took  either  the  legal  title  in 
remainder  to  the  dwelling-honae,  in  trust  for  the  pnrpoea 
specified  in  the  third  clause,  or  were  vested  with  a  power  of 
sale,  to  be  exercised  in  behalf  of  the  persons  mentioned  therein. 
It  is  nnnecessary  to  determine  which  is  the  true  constmctioii, 
although  we  are  inclined  to  the  opinion  that  the  legal  title  in 
trust  was  vested  hy  implication  of  law  in  tlie  execaton. 
(Brew»t»r  v.  Striker,  3  Comst.  19  ;  LtggeU  v.  PerJeina,  id.  297 ; 
Vail  V.  Vail,  4  Pai.  SI  7.)  It  is  true  that  there  are  no  exprev 
words  of  devise  in  the  third  clanse,  hnt  this  is  not  eesenCiaL 
{O'TooU  V.  Browne,  8  E.  &  B.  573.)  The  gift  is  of  all  tiie 
rest,  residue  and  remainder  of  "  my  estate ; "  and  these  words, 
by  well-settled  construction,  unless  qnalified  by  other  parts  of 
the  will,  comprehend  the  remainder  in  the  dwelling-honse  not 
devised  in  the  second  clanse,  and  all  other  real  estate  owned  by 
tlie  testator  at  the  making  of  the  will.  It  is  claimed  that  the 
direction  to  the  executora  to  invest  and  keep  invested,  etc, 
implies  that  the  subject  of  the  gift  in  the  third  clanee  was 
money  in  baud,  or  personal  property,  and  not  land.  It  is  true 
that  these  are  somewhat  inapt  words  to  apply  to  land.  If  e» 
applied  they  presuppose  a  sale  of  the  land,  and  an  investment 
of  the  proceeds  of  the  sale,     Bnt  a  direction  to  invest  prop- 
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erty,  consisting  of  both  real  aud  personal  estate  in  bond  and 
mortga^  m&j  be  carried  ont  by  a  sale  of  the  land,  and  fairly 
implies  a  power  of  sale  for  conTersion,  in  the  person  to  whom 
the  direction  is  given.  It  ie  forther  insisted,  that  it  ib  an- 
reasonable  to  Bnppose  that  the  testator  intended,  after  giving  a 
life  estate  in  the  house  to  his  wife,  to  give  her,  in  addition,  one- 
half  of  the  income  from  the  proceeds  of  its  sale.  Bat  the 
power  of  sale  vested  by  implication  in  the  execntors,  relates  to 
the  remainder  only.  The  intent  of  the  testator  apparently  was, 
to  secnre  a  houee  for  his  wife  for  life,  and  beyond  tliis  to  give 
her  one-half  of  the  income  of  his  property,  inclnding  any  in- 
come which  might  arise  from  the  proceeds  of  the  sale  of  the 
remainder  in  the  dwelling^honse.  The  case  of  Saumaree  v. 
Saunianz  is  mnch  like  this,  in  some  of  its  essential  features. 
There,  the  testator  gave  to  his  son  Kicliard  (who  was  heir)  his 
freehold  lands,  without  words  of  inheritance,  and  directed  that 
the  residue  of  the  property  he  should  leave  at  his  death,  be 
divided  between  Ricbard  and  his  two  sisters,  in  equal  propor- 
tions, and  that  the  portion  of  the  son  shoald  be  placed  in  the 
name  of  trustees,  and  the  interest  paid  to  him  during  his  life, 
and  after  his  death  his  share  to  go  to  his  children,  with  power 
to  the  trustees  to  employ  the  interest  for  their  muntenance, 
and  a  portion  of  the  capital  for  their  advancement.  It  was 
claimed  that  the  remainder  in  the  freehold  lands  did  not  pass 
under  the  residaary  clause,  but  descended  to  Kichard  as  heir ; 
and  this  argument  was  sought  to  be  enforced  by  the  consid- 
eration that  the  residuary  clause  referred  to  personal  estate, 
and  that  this  was  indicated  by  the  words  "  interest,"  "  capital," 
"portion,"  etc  But  the  point  was  overrnled,  and  it  was  held 
that  the  remaibder  passed,  and  the  court  refused  to  restrain  the 
effect  of  the  words  "  residue  of  my  property,"  because  the 
subject  of  the  gift  was  subsequently  referred  to  in  terms, 
which  more  appropriately  described  personal  property. 

The  case  before  us  is  not  free  from  difficulty.  The  rule 
that  an  heir  is  not  to  be  disinherited  without  clear  evidence  of 
intention  is  of  less  force  here  than  in  England,  where  it  origi- 
nnted,  because  the  policy  upon  which  it  was  founded  has  not 
been  incorporated  into  our  system.     But,  as  in  all  cases  of  testa- 
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meatary  coDstmction,  the  qneetion  is  one  of  intention,  to  be 
gathered  from  the  will.  The  general  words,  *'  rest,  rendoe  and 
remainder  of  my  estate,"  clearly  comprehend  real  estate,  and 
show  an  intention  to  pass  all  the  estate,  leal  and  petaonaL  of 
the  testator,  not  before  disposed  of,  and  aie  not,  we  think,  re- 
■tnined  or  limited  by  the  doabtfnl  indicationa  dednced  from 
the  subeeqaent  language. 

The  judgment  ^onld,  therefore,  be  affirmed. 

All  ooncnr. 

Judgment  affirmed. 


D«tIm  Ineliidiar  an«r-aM|iiired  propert;.— In  aJmoet  eiaj  Stale  m 
tlie  UdIod  then  is  a  atatnte  on  tlie  sabject  of  aftar-acqniied  teal  Mtalcy  ud 
ill  dispodtion  bj  will,  mmilar.  In  eaaeDdal  paiticulan,  to  the  New  Tnfc 
Btatate  of  1830. 

The  New  York  Statute  mda:— "  Ereiy  will  that  aball  be  made  I7  * 
testator,  Id  ezpre^  lermB,  of  all  hia  ml  eatale,  or  in  anj  other  temu  doMtiBg 
his  intent  to  deriae  all  his  real  property,  shall  be  cotutmed  to  paM  all  ll« 
real  estate  which  he  was  entitled  to  deriM  at  the  time  of  his  death."  3  X. 
Y.  R  B.  («th  ed.),  58,  §  7;  8  K.  T.  R  a  (7th  ed.),  p.  2284.  §  6. 

This  is  in  derogation  of  the  common  law  rule.  A  similar  atanuf; 
proTiaion  went  into  effect  in  England,  in  18S8.    1  Tict  c.  »,  g  M. 

The  common  law  rule,  aa  in  force  in  New  To^  prior  to  18S0,  Istaid 
down,  and  Eni^iah  caaee  cited,  in  Rogeia  t.  Potter,  0  Johns.  812.  and  ia 
Van  Kleeck  t.  The  Dutch  Church,  SO  Wend  437.  See.  also.  Tan  AlstjaeT- 
Bpiaker,  IB  Wend.  S82,  and  Yan  Cortlaudt  v.  Kip.  1  Hill,  S90. 

In  HcNau^ton  y.  HcNau^ton,  41  Barb.  CO,  it  ix  held  th»i  wtei  » 
teatator  deTiam  all  hia  re&l  estate  In  expraas  and  unambif^uoua  wnds.  be 
must  be  decreed  to  hare  reference  to  his  estate  as  it  shall  exist  at  the  tins 
of  his  death.  He  shall  be  presumed  to  know  the  law,  and  his  plain  wuda 
are  to  have  their  reasonable  legal  signiflcation;  a  c.  84  N.  T.  201. 

In  the  case  of  Lynes  t.  Townsend,  SS  N.  T.  506,  it  ii  held  by  Deaiot  J, 
that  in  the  absence  of  unlimited  terms  In  the  will,  there  most  be  •  soffldaB 
expression,  in  adequate  language,  to  enable  the  court  to  see  that  the  tettalor 
Mmdcd  to  opente  upon  his  Hubaeqoentl j  purchased  real  estate.  8e^  ai  u 
Uie  same  point,  Toungs  t.  Tonngs,  45  N.  T.  354;  Lent  t.  Lent,  24  Hun,  41L 

A  will  executed  before  the  Revised  Btatutea  of  1830  were  paned,  deriaig 
all  the  testator's  real  estate,  though  the  teatator  died  after  the  etatnUa  toot 
effect,  disposes  onlj  of  such  real  estate  as  the  testator  had  at  the  time  of  Ike 
execution  of  the  will ;  subsequent!  j  acquired  lands.  thei«f  ore,  do  not  pan  If 
it  LiTingston  t.  Newkirk,  3  Johna  Ch.  812 ;  Parker  v.  Bogaidus.  5  N.  Y.  M: 
BOison  T.  Miller,  11  Barb.  832;  Oreeo  t.  Dikeman.  18  Id.  S8& 

In  Fond  T.  Bergb,  10  Paige,  140,  and  in  Havens  v.  Havens,  1  Saodt  Ck. 
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824,  th«  will,  though  executed  after  1880,  was  cooBtrned  not  to  &flact  real 
estate  acqwred  BubeeqaenUy. 

In  Quiim  v.  Hardenbnmk,  54  N.  Y.  88,  the  word  ' '  now  "  as  against  the 
heln  is  construed  to  refer  to  the  date  of  the  wlQ,  and  not  to  the  time  of  the 
testator's  death. 

Bee,a]0o,BlalsdeU  v.  Hight,  1  Am.  Prob.  K  811 ;  ElmbaU  v.  EUison,  Id.  588. 


Etanb  va.  ELabdt. 

179  IndliM,  037.] 
SbOBIPT  of  BKNT8  BT  ADWNIBTRATOB. — HiB  LtABILITT  THEBEFOB. 

Bcnta  which  ■octds  from  the  real  estate  of  ao  intestate,  ader  hia  death,  go  to  hia 
beire,  aod  not  to  his  admlniatrator. 

The  receipt  by  an  admiDlatrator,  ezoept  whea  otherwise  specially  provided,  of 
the  rents.  iesQes  aod  profits  of  the  real  estate  of  an  totestite,  acorning  after  bia 
death,  makes  the  administrator  the  trustee  of  the  heirs  and  not  of  the  creditors 
of  the  eatats,  but  the  applicatioo  of  saeh  reats,  etc,  to  the  payment  of  hii  de- 
eedsDt^a  debts  does  not  creste  any  claim  against  tbe  estate  in  bvor  of  tbe  heirs, 
but  is  a  conrerdon  of  the  money  in  liia  hands,  belonging  to  the  heira,  for  which 
he  la  personally  liable. 

Fboh  the  SpeBcer  Circuit  Coart. 

C.  L.  Wedding,  for  appellants. 

O.  Z.  Meinhard,  T.  F.  DeBnUer  and  W.  H.  Thomas,  for 
appellee. 

NiBLACK,  J.  Thia  waa  a  proceeding,  based  upon  a  claim 
filed  againat  the  estate  of  liobert  Graham,  deceased,  bj  Mollie 
Evans,  James  Graham  and  John  W.  Qrabam,  children  and 
only  heirs  at  law  of  the  decedent. 

The  complaint  represented  to  the  court  that  tlje  said  Hob- 
ett  Graham  had  died  on  the  5th  day  of  July,  1874 ;  that  there 
descended  from  him  to  the  plaintiff  six  hundred  acres  of  lands ; 
that  administration  on  the  estate  was  thereafter  granted  to 
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Joseph  O.  Graham ;  tbat  the  said  Joseph  O.  Graham,  as  Bodi 
adminiBtrator,  bad  been  permitted  to  receive  the  reots  arisiiig 
from  said  kndfi,  as  well  as  the  proceeds  of  otber  lands  de- 
scended to  the  plaiDti^  from  their  mother,  and  sold  bj  thai 
gnardiaD,  and  to  appropriate  such  renta  and  proceeds  to  the 
payment  of  the  debts  against  the  estate,  in  the  belief  that  said 
rents  and  proceeds  would  be  sufficient  to  pay  all  of  sach  debte, 
and  to  thus  prevent  the  lands  which  had  descended  to  them 
from  their  father,  as  above  stated,  from  being  sold  to  paj  anj 
portion  of  the  same ;  that  said  estate  had  proved  to  be  infiolv- 
ent ;  that,  by  reason  of  the  insolvency  of  the  estate,  the  pUiot- 
iSa,  acting  throngh  their  guardian,  had  permitted  the  rents  and 
proceeds  referred  to  as  above  to  be  applied  to  the  paymoit  <A 
debts  against  the  estate,  under  a  mistake  of  the  facts  constitirt- 
ing  the  trne  condition  of  the  estate.  Jndgment  was  ctHise- 
quently  demanded  for  a  repayment  of  such  rents  and  proeeeds. 
During  the  progress  of  the  cause,  and  before  it  was  tried. 
Joseph  O.  Oraham  resigned  his  tm&t  as  administrator,  and 
Thomas  R.  Hardy  was  appointed  as  his  snccessor. 

The  court,  at  the  request  of  the  parties,  made  a  spedal  find- 
ing of  the  facts,  which,  summarily  stated,  was  as  follows:  That 
Robert  Graham  died  in  Spencer  county,  where  be  resided,  on 
the  5th  day  of  July,  1874,  leaving  the  plaintiffs,  of  the  ages  of 
eighteen,  seventeen  and  fourteen  years,  respectively,  as  hit 
only  heirs  at  law,  surviving  him;  that  the  decedent,  at  the 
time  of  his  death,  was  the  owner  of  four  hundred  acres  of  land, 
situate  in  that  county,  and  under  cnitivation,  besides  other 
lands  in  other  places ;  that  Joseph  O.  Graham  was  appointed 
administrator  of  the  decedent's  estate,  on  the  23d  day  of  Jnly. 
1874;  that,  at  the  time  of  the  decedent's  death,  a  crop  of  hay 
was  growing  on  the  four  hundred  acre  tract  of  land,  and  ready 
to  be  cat ;  that  the  decedent  had,  prior  to  his  death,  contracted 
with  one  Woollen  to  cut  and  bale  this  crop  of  hay  for  one-half 
thereof  when  baled  ;  that  Woollen  commenced  cutting  the  bay 
on  the  8th  day  of  July,  and  completed  his  contract  on  the  lltli 
day  of  November  following ;  that  the  said  Joseph  O.  Gnham. 
as  such  administrator,  took  possession  of  the  decedent's  half  of 
the  hay  thus  baled  by  Woollen,  and  sold  the  same  for  the  sum 
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of  $1,107  80;  that  the  Baid  JoBeph  O.  Graham  contintied  to 
receive  the  reats  accraiog  frotn  the  four  handred  acre  tract  of 
the  land  for  the  years  1875,  1876,  1877  and  1878,  and  that 
Hardy,  as  his  Buccessor,  received  such  rents  for  the  year  1879, 
making  an  aggregate  for  all  such  yeare  of  the  sam  of  $1,792  34 ; 
that  of  these  rents  the  sum  o(  $305  was  paid  over  to  the  guard- 
ian of  the  plaintiffs ;  that  the  ptaintifis  were  the  owners  of  an- 
other tract  of  land,  containing  eighty  acres,  one-third  of  which 
had  descended  to  them  from  their  father,  and  the  remaining 
two-thirds  from  their  mother,  and  for  the  sale  of  which  their 
gnardian  procnred  an  order  of  sale  from  the  proper  court,  upon 
his  representation  that,  by  selling  the  same  and  applying  the 
proceeds  to  the  payment  of  the  decedent's  debts,  the  sale  of 
the  four  hnndred  acre  tract  for  the  payment  of  such  debts 
wonld  be  prevented ;  that  their -said  guardian  sold  said  eighty 
acre  tract  of  land  for  the  snm  of  $600,  of  which  sum  $500  was 
paid  over  and  applied  in  payment  of  the  decedent's  debts,  $100 
being  paid  over  directly  to  one  of  the  creditors  at  his  request ; 
that  all  of  said  rents  and  proceeds  of  real  estate,  paid  over  as 
above  stated,  were  in  payment  of  preferred  claims  against  the 
estate  of  the  decedent ;  that  no  order  of  court  was  obtained 
authorizing  the  administrator  to  rent  any  of  the  lands  of  the 
decedent,  but  that,  when  the  administrator  received  property 
in  payment  of  rent,  he  obtained  an  order  of  court  for  its  sale 
at  private  sale  before  selling  it ;  that,  on  the  23d  day  of  April, 
l'^75,  the  said  Joseph  O.  Graham,  as  administrator,  £led  his 
petition  for  the  sale  of  certain  lands  belonging  to  the  decedent, 
to  pay  debte  against  his  estate,  and  by  such  petition  represented 
to  the  conrt  that  he  had  rented  the  remaining  real  estate  of  the 
decedent  for  the  year  1S75,  and  that  he  believed  the  rents  for 
ttiat  year  wonld  probably  amount  to  as  much  ae  $1,000,  asking 
an  order  that  such  rents  should  be  applied  to  the  payment  of 
the  decedent's  debts ;  that  the  plaintiffs'  guardian  filed  his  con- 
sent that  the  lands  described  in  the  petition  might  be  sold  to 
pay  such  debts;  that  thereupon  the  conrt  ordered  said  lands  to 
be  sold  by  the  administ^tor,  adding  "  that  he  apply  rents  to 
payment  of  debts  of  Bwd  Robert  Graham ;"  that  no  other  order 
was  asked  for  or  obtained  concerning  the  rents  of  the  lands  he- 
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kmging  to  the  decedent's  estate ;  that  all  of  said  reote  ame 
fmn  the  fonr  himdred  acre  tract  of  land ;  that  the  said  Joseph 
O.  Graham  soppoeed  that  by  using  the  rents,  reoeiTed  by  bim 
as  above  set  forth,  in  the  payment  of  the  debts  against  the  es- 
tate of  the  decedent,  he  conld  prevent  the  sale  of  the  four 
himdred  acre  tract  of  land,  bot  that  in  that  snpposition  be  wm 
mistaken,  as  the  estate  has  since  proved  to  be  insolvcnit. 

From  these  tmcta  the  court  came  to  the  following  ooodn- 
nons  of  law : 

Finl.  That  $400  of  the  fwoceeda  of  the  sale  of  the  dgfaty 
acre  tract  of  land  sold  by  the  plaintifib'  gnardian  was  paid  ore- 
to  the  administntor  of  the  estate  of  Robert  Graham,  wider  ■ 
noistake  of  tmct,  and  that  the  plainti£%  were  entitled  to  reeonr 
from  said  estate  two-thirds  of  that  snm ;  that  is  to  say,  $366  66, 
with  interest,  making  the  aggr^ate  sam  of  $310  65,  to  be  paid 
as  a  preferred  claim. 

Second.  That  the  pUiotifis  were  not  entitled  to  recover 
anything  from  said  estate  for  rents  received  by  the  administn- 
tors  from  the  lands  of  which  the  said  Robert  Grahun  died 
seized. 

The  appellants,  the  clumants  and  plaintift  below,  orai- 
plain  only  of  the  conclosion  of  law,  at  which  the  conrt  arrived, 
holding  that  the  estate  was  not  liable  for  the  rents  received  by 
the  administntor,  and  applied  by  him  to  the  payment  of  debti 
against  it. 

In  snpport  of  their  appeal,  they  argne,  first,  that  ander  the 
law  the  rents  which  accmed  on  the  fonr  hundred  acre  bact, 
after  the  death  of  Robert  Graham,  went  to  them  as  his  hein, 
and  not  to  his  administrator.  It  may  be  regarded  as  the  set- 
tled law  of  this  State,  as  well  as  the  generally  accepted  doe- 
trine  of  the  anthorittes,  that  the  rents  which  accrue  from  the 
real  estate  of  an  intestate,  after  his  death,  go  to  his  heiis,  and 
not  to  his  administrator.  {E^ng  v.  And«noHy  20  lod.  3S5; 
Bubottom  V.  Morroui,^  Ind.203;  Hankina  v.  KimhaU^ht 
Ind.  42 ;  Boyntmt  r.  The  P.  dh  S.  R.  B.  Co.  4  Cash.  467; 
Homage  v,  Krugh,  25  Penn.  St  *7;  Foteaux  v.  Lepage^  * 
Iowa,  123 ;  Smith  v.  Bland,  1  B.  Hon.  21 ;  Stinam  v.  Stiauon, 
38  Me.  593.) 
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The  appellants  argne,  Becondly,  that  the  prorisioii  of  the 
act  coDcemiDg  the  settlement  of  decedents'  estates,  which  re- 
gaires  the  administrator  to  take  poBsession  of,  and  to  inren- 
tory,  the  "  emblements  and  annual  crops,  whether  severed  or 
not  from  the  land,  raised  by  labor"  (2  R.  S.  1876,  p.  505,  sec 
84),  do  not  extend  to  and  embrace  ancat  grass  growing  in  tho 
meadow,  and  that  hence  the  grass  growing  apon  the  four  hnn- 
dred  acre  tract  of  land,  at  the  time  of  their  father's  death,  de- 
scended to  them,  and  did  not  go  to  the  administrator  as  per- 
sonal property  constituting  assets  of  the  estate.  Webster  de- 
fines an  "emblement"  to  be  "the  produce  or  fruit  of  land 
sown  or  planted ;  the  growing  crops  of  those  vegetable  pro- 
dnctioDB  of  the  soil,  such  as  grain,  garden  roots,  and  the  like, 
which  are  not  spontaneous,  but  require  an  outlay  of  cost  and 
labor  in  one  part  of  the  year,  the  recompense  for  which  is  to 
arise  in  the  shape  of  a  crop  in  another  part  of  the  same  year ; — 
used  especially  in  the  plural.  The  produce  of  grass,  trees,  and 
the  like,  is  not  signified  by  the  term,"  This  definition  appears 
to  have  been  earefnlly  extracted  from  the  text-writers,  and  is 
in  substantial  accord  with  that  given  by  Bouvier  in  his  Law 
Dictionary,  and  hy  other  standard  anthers.  (Taylor's  Landlord 
and  Tenant,  sec.  534 ;  1  Hilliard's  Real  Property,  18,  see.  1«, 
4tb  ed. ;  S  Waahhnm's  Real  Property,  4tfa  ed.,  mai^nai  page, 
699 ;  Sank,  etc.  v,  Crary,  1  Barb.  542 ;  Orsen  v.  Armatavngy 
1  Den.  550  j  Toller  on  Executors,  193.) 

The  distinction  between  annual  crops,  merely  vegetable  pro- 
dnetioDS  of  the  soil,  raised  by  labor  bestowed  during  the  year, 
and  trees,  fruits  and  grasa,  which  are,  to  a  greater  or  less  ex- 
tent, of  spontaneous  growth,  may  be  said  to  be  well  recognized 
and  firmly  established  by  the  authorities.  The  words  "  emble- 
ments" and  "annual  crops,"  used  in  the  act  concerning  dece- 
dents' estates,  supra,  do  not,  therefore,  include  nncut  grass 
growing  in  the  field,  which  descends  with  the  land  to  the  heir. 
This  is  the  constrnction  given  to  that  act  by  Howland  &  Win- 
ter in  their  Manual  for  Executors  and  Administrators  (see  page 
68,  sec.  172),  and  we  are  unable  to  see  that  any  other  construc- 
tion could  be  fairly  given  to  it  without  palpably  diaregarding 
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the  well  reeognued  and  finnly  eBtabliBhed  distinction  refentd 
to  as  above. 

The  appdlantB  argoe,  thirdly,  that  the  administrator,  br 
taking  poaseEBion  of  the  growing  erope  upon,  and  by  receiring 
the  rents  of,  the  real  estate  which  descended  to  them  from  tbt 
■nteetate.  became  thor  tmstee,  and  not  the  tmstee  of  the  oed- 
it<HB  of  the  estate,  and  that,  hj  reason  of  the  applicatitn  of 
these  growing  crops  and  rents  to  the  payment  of  the  preforcd 
claims  against  the  estate,  they,  the  appellante,  became  not  oolj 
creditors,  bat  preferred  creditors,  of  the  estate  for  the  valae  of 
the  growing  erope  and  rents  thus  applied.  The  reception  bj 
the  administrator,  except  when  oth^wise  specially  provided,  of 
the  rents,  isBaes  and  profits  of  the  real  estate  of  the  intestate, 
aecmtng  after  his  death,  makes  the  administntor  the  tmstee  of 
the  beirs,  and  not  of  the  creditors,  of  the  estate.  {SeiVs  Ap- 
jfoL  41  Pa.  St.  45;  MiUtv.  Jlerryman,  49  Ue.  65;  Lueyf. 
Lucy,  55  X.  H.  9;  2  Williams'  Ezecntors,  6th  ed.,  bottom  f. 
8SU,  o ;  McCoy  ▼.  SeotL,  S  Rawle,  822 ;  Terry  t.  FerguaoiL,  S 
Porter,  500.) 

Bnt  the  application  by  the  administntor  of  such  renti, 
issues  and  profits  to  the  payment  of  the  debts  against  hii 
decedent's  estate,  does  not  create  any  claim  ngaiost  the  estate 
ill  favor  of  the  heirs.  This  results  from  the  natare  of  tbe 
liability  the  administrator  incurs  to  the  heirs  by  receiviiig 
money  belonging  to  them,  and  from  the  doctrine  recogniied 
in  the  caees  of  Rodmaa  t.  Sodman,  54  Ind.  444,  and  Uaiiluu 
■V.  Kimhall,  n7  Ind.  49,  heretofore  cited.  Such  an  application 
by  the  administrator  of  rents,  issues  and  profits  held  by  him 
for  the  heirs,  is  but  an  improper  commingling  of  the  moner 
and  business  of  two  estates  at  the  same  time  in  hie  hands,  and 
a  consequent  conversion  of  the  money  in  his  hands  belongiof 
to  the  heirs,  for  which  he  becomes  personally  liable  to  them. 
Tlie  estate,  as  an  entity,  separate  from  the  administrator,  is  bu 
a  fond,  an  inanimate  thing,  incajtable  of  becoming  a  party  to 
such  a  conversion,  and  hence  cannot  be  made  liable  for  it  to 
those  whose  money  has  been  converted  by  the  administrator. 

We  have  not  considered  the  question  as  to  whether  the 
intestate's  contract  with  WooUen,  for  the  cutting  and  baling 
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of  the  crop  of  1874,  amonnted  to  Biicli  a  constroctiTe  sever- 
ance of  the  grass  from  the  lani]  as  made  that  crop  aesets  in  the 
hands  of  the  adminietrator,  aa  the  facta  concerning  that  con- 
tract sre  very  meagerly  stated  in  the  special  finding.  But, 
assomini^  that  contract  to  have  been  a  binding  one  npon  the 
eatate,  the  one-half  of  the  baled  hay  to  which  the  decedent 
woiild  have  become  entitled,  had  he  lived,  properly  became 
aaseta  in  the  adminiBtrator's  hands.  Neither  have  we  inquired 
what  effect,  if  any,  the  order  of  court  directing  the  adminietra- 
tor to  apply  certain  rents  in  his  hands  to  the  payment  of  debta 
against  the  estate,  may  have  had  as  a  protection  to  the  admiais- 
trator  aa  between  him  and  the  heirs;  as,  however  that  might 
be  decided,  no  liability  on  acconnt  of  that  order  can  result 
against  the  estate. 

The  judgment  is  affirmed,  with  coats. 


Oabd  va.  Alexander. 

[4B  Conaectlcnt,  40!.] 
Seqitbbt  to  wife. — ErFEcrr  of  divobos  fob  hzb  msooNDCcrr. 

TesUtor  beqnnthed  to  his  wife  A .  "  tbe  ram  of  |400  annoall; "  "  out  ot  the  io- 
ootne  of  my  ntete  dnriDf;  bcr  natoral  life,'  to  be  in  lien  ■n4  1°  fnU  dlMhwge  of 
*11  right  of  doirer ;  utd  "ifth«  ihnl!  refnM  to  accept  the  same  In  liea  of  dower 
then  ihe  BhsU  be  eotitlnd  to  baTP  only  ber  right  of  dower  In  mj  eatate."  There- 
after he  obtained  a  divorce  From  his  wife  for  her  miacondnct,  end  foor  yean 
lat«r  died,  Irartng  a  large  eatats.  Tbe  wife,  by  atatnte,  loet  faer  dower  after 
divorce.    Sild, 

That  the  beqneet  waa  abaolnte  and  not  eonditional  on  A.'i  remalniDg  taitator'a 
wife. 

That  the  dWorce  did  oot  of  itself  revoke  or  ananl  the  beqoett 

Bdtt  for  the  coDStniotion  of  the  will  of   Luther  D.  Al- 
exander. 
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Testator  died  March  1,  1879,  leaving  a  will  dated  Manb, 
1873,  of  which  the  material  portion  ie  set  out  in  the  opinion. 

In  Angnst,  1874,  testator  was  divorced  from  said  AiD^a 
upon  the  gronnd  of  "  such  miscondoct  on  her  part  as  perma- 
nently destroyed  the  happiness  of  the  petitioner  and  defeated 
the  purposes  of  the  marriage  relation." 

He  left  an  estate  of  abont  $120,000,  consisting  of  $72,000 
in  personalty,  and  $18,000  In  real  estate. 

J.  HaUey  and  C.  E.  Searls,  for  the  defendant  Amelia  F. 
Alexander. 

R.  D.  Hu^Hwd  and  O.  W.  PhiUipKy  for  the  defendanu 
other  than  Mrs.  Alexander. 

Cabpbntrb,  J.  This  is  an  application  for  a  jadiciat  coo- 
structioD  of  the  will  of  Luther  D.  Alexander.  The  second 
clanse  of  the  will,  which  is  the  one  in  qneation,  reads  as 
follows  i 

"  I  give  and  bequeath  to  my  wife,  Amelia  F.  Alexandw, 
the  sum  of  fonr  bnndred  dollars  annnally,  to  be  paid  to  her 
annually  by  my  execntor  hereinafter  named  ont  of  the  inccHne 
of  my  estate  during  her  natural  life ;  said  annual  payment  of 
four  hundred  dollars  to  be  in  Hen  of  and  in  fall  discharge  of  all 
rights,  claims  or  demand  of  dower  on  my  estate ;  and  if  sIm 
shall  refuse  to  accept  the  same  in  lieu  of  dower,  then  she  shall 
have  and  be  entitled  to  have  only  her  right  of  dower  in  one- 
third  of  my  real  estate." 

The  will  hears  date  and  was  executed  in  March,  1878".  In 
August,  1874,  Luther  B.  Alexander  was  duly  divorced  from 
Amelia  F.  Alexander  on  his  own  petition,  and  died  on  the 
first  day  of  March,  1879,  leaving  two  children,  his  heirs  at 
law. 

The  queation  now  presented  for  our  consideration  is, 
whether  the  second  clause  in  the  will  was  revoked  by  the 
divorce. 

We  think  the  bequest  is  absolute.  The  words  "  my  wife" 
are  descriptive  of  the  person,  and  do  not  import  a  conditio! 
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that  if  she  enrvives  him  she  shall  remaiD  hie  wife  nntil  his 
death.  The  words  which  follow  do  not  change  the  meaning 
and  have  little  force.  They  simply  express  the  testator's  will 
that  she  shall  act  have  the  legacy  aad  dower,  instead  of  leav- 
ing it  to  the  implication  of  law  to  the  same  effect.  That  was 
more  satisfactory  to  him,  and  was  donbtleee  all  that  he  in- 
tended. 

It  is  a  will  we  are  conBidering,  and  not  a  contract.  A  be- 
qnest  requires  no  consideration  to  support  it.  Hence  the  sug- 
gestion that  the  relinqnishment  of  dower  was  in  the  natare  of 
a  consideration  for  the  beqnest  has  no  special  force.  It  is  true 
that  by  accepting  the  beqaeat  she  would  thereby  have  relin- 
quished her  right  of  dower  if  she  had  had  such  right,  and  by 
electing  to  take  dower  she  would  have  waived  her  right  to  the 
beqaeet ;  but  that  does  not  make  the  one,  in  a  legal  sense,  a 
consideration  for  the  other.  Motive  or  reasons  for  doing  an 
act  are  quite  distinguishable  from  a  legal  consideration  essential 
to  the  validity  of  an  act. 

The  counsel  for  the  heirs,  however,  insist  that  she  must  not 
only  be  willing  but  able  to  relinquish  her  right  of  dower;  that 
is,  that  slie  must  actually  have  such  right  at  the  time  of  her 
husband's  death.  No  such  condition  is  expressed  in  the  will, 
and  the  words  used  do  not  imply  one.  They  afford  slight  if 
any  evidence  tliat  such  a  condition  was  in  his  mind.  If  be 
had  intended  it  apt  words  to  express  such  an  intention  would 
doubtless  have  been  employed.  In  the  absence  of  such  words 
we  must  infer  that  he  bad  no  such  intention. 

Bnt  it  is  contended  that  the  divorce  by  operation  of  law 
revoked  his  bequest.  No  case  is  cited  in  support  of  this  posi- 
tion, and  we  are  not  aware  that  any  exists.  It  may  be  true 
that  the  divorce  divested  the  wife  of  all  those  executory  prop- 
erty rights  which  had  no  basis  hut  the  coverture;  but  that 
hardly  reaches  this  case,  for  here  the  right  rests  mainly,  not 
upon  coverture,  bnt  upon  the  will ;  and  it  cannot  be  said  that 
coverture  was  the  sole  motive  or  inducement  to  the  will. 
After  that  was  taken  away  it  still  remained  true  that  sbe  had 
been  his  wife,  and  that  she  was  the  mother  of  bis  children.  It 
16  hardly  credible  that  any  man  of  ordinary  sensibilities  would 
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deeire  to  leave  her  destitute.  Add  to  this  the  farther  fiidB, 
vbieh  eiiist  in  thia  case,  that  the  testator  was  possessed  of  a 
large  estate,  that  the  proTision  made  for  the  wife  was  a  mere 
pittance,  and  that  he  lived  nearly  five  years  after  the  divoree, 
m&ldng  DO  ehange  in  bis  will,  and  the  concliiEion  is  well  nij^ 
irresistible  that  he  did  not  intend  to  deprive  his  former  wife  of 
the  provision  he  had  made  for  her. ,  There  is  not,  therefore, 
Bofficient  reason  for  preanming  that  the  testator  intended  by 
procnring  the  divorce  to  revoke  the  legacy  to  her;  and  these 
oonsiderations  are  cogent  reasons  why  we  shonld  not  bold,  as 
matter  of  law,  that  the  divorce  revoked  the  l^acy. 

Moreover,  the  analogies  of  the  law,  so  for  as  there  ate  any, 
are  against  it.  The  death  of  the  wife  dnring  the  lifetime  of 
the  testator  defeats  the  I^acy,  becaase  it  then  lapses  as  in 
ordinary  cases.  The  dissolntion  of  a  corporation  legatee  has 
the  same  effect  In  these  cases  the  objects  of  the  testator's 
boonty  cease  to  exist  before  the  will  takes  effect.  In  this  case 
she  snrvives  and  is  capable  of  taking.  A  more  anal<^;on8  ease 
is  that  of  marriage ;  and  it  is  now  well  establi^ed  Uiat  mar- 
riage alone  will  not  revoke  a  will  previonsly  made.  Id  wiler 
to  have  that  effect  there  mast  be  oonpled  with  it  the  birth  of  a 
child  or  children. 

We  think  the  second  clause  of  ihe  will  is  operative,  aad  the 
Boperior  Coart  is  so  advised. 

In  this  opinion  the  other  jadges  concorred. 
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Hawkins  vs.  Hawkins. 

[M  Iowa,  as.] 
WiFS   OF  LEQATEB   AB   BUBSOmBINQ   WITKXBe. 

The  wife  of  >  l^aUe  ia  &  competent  Eabscrlbiog  witoess. 

Tbstatok  Samuel  Hawkins  by  his  will  directed  that  his 
estate  be  divided  between  J.  C.  Hawkins,  W.  H.  Hawkins  and 
Maiy  E.  Barton,  bis  brothers  and  sister. 

The  will  was  witnessed  by  W.  H.  Hawkins,  T.  0.  Hawkins, 
the  wife  of  J.  C.  Hawkins  and  Isaac  Van  Oilder,  the  execntor 
therein. 

Mitehdl  dh  Penitikf  for  appellant. 

J.  R,  Hurford,  for  appellees. 

RoTHBOCK,  J.  W.  H.  Hawkins  was  directly  interested  in 
the  will  as  a  legatee,  and  being  a.  subscribing  witness  thereto 
he  eonld  derive  no  benefit  therefrom,  unless  there  were  two 
other  competent  and  disinterested  witnesses.  Section  2327  of 
the  Code  provides  that  "  no  subscribing  witness  to  any  will  can 
derive  any  benefit  therefrom  unless  there  be  two  disinterested 
and  cooipetent  witnesses  to  the  same." 

The  only  question  to  be  determined  then  is,  was  T.  0.  Haw- 
kins, the  wife  of  W.  H.  Hawkina,  a  disinterested  and  com- 
petent witness  ?  That  she  was  a  competent  witness  in  the  gen- 
eral sense  cannot  be  disputed,  ^j  section  3636  of  the  Code  it 
is  provided  that  "every  human  being  of  snfficient  capacity  to 
understand  the  obligation  of  an  oath  is  a  competent  witness  in 
all  cases,  both  civil  and  criminal,  except  as  herein  otherwise 
declared."  A  married  woman,  then,  is  a  competent  subscrib- 
ing witness  to  a  will.  She  is  not  within  any  of  the  exceptions 
contained  in  the  Code.  If  it  be  said  that  she  is  not  competent 
to  establish  that  part  of  the  will  which  makes  her  husband  a 
legatee,  the  answer  is,  by  section  3641,  the  husband  or  wife  are, 
in  all  civil  and  criminal  cases,  competent  witnesses  for  each 
other. 

Vol.  II.— S» 
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U  lit  vif«  a  c^E^iovEtn]  TnneoF  t  Xo  penon  offered  w  i 
wrrz^st  »  =i>:c:pettEl  bv  reaeoD  of  bis  interest  in  the  e»«it 
*t  Ti*  *Ki-:c  -ir  jrotxtdh^g.  exa^  in  certain  cases.  Code, 
J  ->'->5.  Tli*  ««:  :c  »  qsa^^ed  bf  section  2327,  which  re- 
c=i?*s  iLi£  a  I-^ssue  or  deri^ee.  who  is  a  subscribing  witnea 
ti>  a  vCl.  «a£  -iirtre  no  ben^t  therefrom  anlees  there  be  tvo 
c'^iz.'fTKReC  KL-i  A-c:pete9t  Eobeeribing  witnesses.  Onr  etat- 
E:e  rxovi^ete  d^^nes  the  interest  wliicfa  disqualifies  a  witnesn. 
See  Hx  fecienl  stamie  opon  the  subject.  Xo  snch  definidcn 
was  necei^arr,  beeasse.  as  we  haTe  seen,  interest  does  not,  in 
general.  ciiqiilifV.  We  are,  Aaij  to  inqnire  whether,  nnder 
the  eosmvn  law.  modised  br  oar  statute  making  the  wife  ■ 
c^-=:pete£t  witness,  his  she  snob  an  interest  in  the  l^acj  given 
bT  the  wi3  to  ber  bosband  as  to  ezclade  her  as  a  witn^s?  In 
1  Greecieaf  on  EriJence,  see.  3S6,  it  is  said :  "  This  disqnalifr- 
ine  icteresL  howcTer.  mnst  be  some  legal,  certain,  and  imme- 
diate ir.terest.  howerw  minute,  either  in  the  event  of  the  caose 
iitelf  or  in  the  record  as  an  instrument  of  evidence  in  snppon 
of  his  own  claims  in  a  snbseqnent  action.  It  most  be  a  legal 
interest,  as  disringnished  from  the  prejudice  or  bias  reenlting 
from  friendship  or  hatred,  or  consanguinitj',  or  any  other  do- 
mestic or  social,  or  anv  official  rdation,  or  anj  other  motives 
by  which  men  are  generallr  iuflnenced ;  for  these  go  onir  to 
the  credibility     •     *     *." 

Again,  in  section  3?0,  it  is  said :  "  The  true  test  of  the  in- 
terest is,  that  he  will  either  gain  or  lose  by  the  direct  IfgiJ 
operation  and  effect  of  the  judgment  *  *  *.  It  most  be  ■ 
present,  certain  and  vested  interest,  and  not  an  interest  nocer- 
tain,  remote  or  contingent."  Sec,  also.  Cutter  v.  J^anning.  3 
Iowa,  5S0. 

We  think  that  by  these  roles  the  wife  was  a  disinterested 
witness.  She  had  no  present,  certain  and  vested  interest  in 
the  legacy  given  to  ber  husband.  It  was  remote  and  contin- 
gent. It  will  be  observed  that  this  is  not  a  devise  of  real 
estate.  The  will  contemplates  that  whatever  real  estate  tbeie 
may  be  shall  be  sold  to  jwy  the  l^aciee.  Xow  the  wife  has  do 
present,  vested  interest  in  snch  a  legacy  to  the  hnsbaQd.  It  is 
bis  own  to  dispose  of  at  his  pleasure,  and  there  are  many  con- 
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tiDgencies  whicb  may  intervene  to  prevent  the  wife  from  ever 
acquinng  any  part  of.it. 

We  think  the  wife  was  a  competent  and  disinterested  wit- 
oees,  and  that  the  court  erred  in  ezclnding  her  testimony  as 
applicable  to  the  legacy  of  her  hnsband. 

Reversed. 


See  Btewnrt  v.  Harriman,  1  Am.  Frob.  R  90;  Smalley  v.  Smalle;,  Id.  008. 


Lb  Fbtbe  v».  Toole. 

[84  New  York,  9B.] 

LeOAOT,   when    OHASOB   on   BKA.L   ESTATE. 

Tealator,  after  directing;  tbe  pAyment  of  hii  debts  and  faneral  exp«niea,  and  after 
giving  a  ieriea  of  tegaciee,  gave  the  regidne  of  IiIb  eetate,  real  and  persona],  to 
hia  wife.  Then  followed  this  clanse:  "and  I  anthoilEe  mj  eiacntors,  alter 
paying  my  jiut  debia  and  roneral  eipentea,  Ia  pay  over  to  my  wife  SS.OOO  in 
eaab  oat  of  the  beqneath  to  her  and  before  any  of  the  other  beqaeatha  are  p^d 
off."  Tbe  executors  were  anthorlEed  and  directad  Ui  sell  and  diepoee  of  all  of 
tbe  real  aod  persooal  estate,  with  power  to  reaerre  certain  parcels  of  real 
estate  until  prices  specified  could  be  obtained  therefor.  In  an  action  to  obt^n 
B,coiutmctton  of  tiie  will,  hM,  that  the  intent  of  the  testator  was  to  charge  tbs 
payment  of  the  legacies  upon  the  real  estate ;  also,  that  tha  gift  to  the  wife  was 
in  Ilea  of  dower. 

Appeal  from  a  jadgment  of  the  Supreme  Court  at  General 
Term,  aflSrming  a  judgment  entered  at  Special  Term. 

The  action  was  bronght  by  plaintiffs,  as  Gxecators  of  the 
will  of  William  S.  Toole,  to  obtain  a  construction  of  snch  will. 

The  testator  directed,  "after  the  payment  of  all  my  just 
debts  and  funeral  expenses,  I  give  and  bequeath  to  my  sister 
Jane  the  annnal  interest  on  the  sam  of  $12,000  during  her  life- 
time, my  executors  or  executor  to  invest  that  amount,  and  the 
interest  thereon  applied  for  her  support  daring  life." 
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NnmeronB  lega<»eB  of  different  bqihb  of  luonej  wefe  theo 
^Ten,  followed  by  the  following  claDees :. 

"  And  I  give  and  bequeath  to  my  wife  Eliz&  Priscill*  jJl 
the  rest  and  reBidne  of  my  real  and  personal  estate ;  and  in- 
clnding  the  amonnt  which  is  reserved  for  my  sister  Jane's  sop- 
port  doring  life,  and  which  amount,  after  the  death  of  said 
sister,  is  for  my  wife  or  her  heirs. 

"  And  I  aathorize  my  executors,  after  paying  my  jast  debts 
and  funeral  expenses,  to  pay  over  to  my  wife  the  snoi  of 
$5,000  in  cash  out  of  the  beqneath  to  her,  and  before  any  of 
the  other  bequeaths  are  paid  off. 

"And  I  do  hereby  appoint  my  brother-in-law,  Benjamin 
D,  Le  Fevre,  and  Captain  Peter  E.  Le  Fevre,  both  of  New 
Rochelte,  Westchester  county,  to  be  the  executors  of  this  my 
last  will  and  testament,  and  in  case  either  of  them  should  de- 
cline, then  I  appoint  Dr.  John  Conway,  of  the  city  of  New 
York,  in  their  place  to  carry  this  will  into  execntion,  and  do 
hereby  request  and  empower  them,  or  whichever  of  them  shall 
assume  the  execntion  of  this  my  last  will,  to  proceed  and  di^ 
pose  of  all  my  real  and  personal  estate,  which  is  situate  in  New 
Roehelle  and  Mamaroneck,  Westchester  county  and  State  of 
Kew  York,  and  in  Newark,  State  of  New  Jersey,  and  in  Banr 
and  Clinton  counties.  State  of  Michigan  ;  and  I  authorize  my 
executors  to  reserve  the  property  on  which  I  reside  until  such 
time  as  it  can  be  sold  for  not  less  than  |30,000  dollars  in  cash, 
or  it£  equivalent  And  also  the  property  in  Huguenot  Pari 
and  town  of  Mamaroneck,  at  from  |12,000  to  $15,000  eaeb. 
And  request  my  executors,  or  whichever  shall  assume  the 
execution  of  this  my  last  will,  to  proceed  with  due-  diligence  io 
realizing  my  personal  estate,  as  well  as  the  real  estate,  with 
the  exceptions  named.  And  give  them  power  to  sell  and  con- 
vey my  real  estate  and  give  good  and  sufficient  deeds  therefor." 

The  court  found  the  value  of  the  testator's  pereoDal  estate 
at  his  death  to  be  $20,000,  and  that  he  did  not  at  the  date  of 
the  will  possess  sufficient  personal  estate  to  pay  his  debts  and 
the  legacies. 

S.  F.  Cowdrey,  for  appellant. 

darkton  N,  Potter,  for  respondent. 
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FoLOEo,  C.  J.  We  think  that  the  testator  inteoded  to 
charge  the  pajment  of  the  legacies  upon  his  real  estate.  All 
things  in  the  will  combine  to  show  that  ioteQtion. 

After  giving  direction  to  pay  his  debts  and  faneral  ex- 
penBCB,  he  gives  a  series  of  l^acies,  which  are  not  unnatural  in 
the  objects  of  them.  He  then  authorizes  his  executors,  after 
paying  debts  and  faneral  expenses,  to  pay  a  snm  certain  to  his 
wife  in  cash,  bnt  to  pay  it  out  of  the' "  bequeath  "  to  her.  By 
that  word  he  means  that  which  he  has  given  to  ber  in  another 
part  of  the  vrill.  That  which  he  has  thus  given  to  her  is  the 
rest  and  residue  of  his  real  and  personal  estate. 

If  the  $5,000  is  to  be  paid  to  her  oat  of  that  gift,  does  it 
not  seem  a  giving  twice  of  the  same  gift,  and  an  oumeaning 
thing  !  It  would  clearly  seem  so,  bnt  for  the  claose  that  goes 
with  it,  that  this  sum  of  $5,000  is  to  be  paid  before  any  other 
of  the  bequests  are  paid  off. 

This  deferring  of  the  other  bequests  untU  the  payment  of 
the  (5,000  Las  no  significance  tinless  the  other  bequests  are  to 
be  paid  from  the  same  fund  as  the  $5,000  to  the  wife.  What 
is  that  fund  i  It  is  the  rest  and  residue  of  the  real  and  per- 
sonal estate.  That  rest  and  residue  ia  all  that  the  testator  gave 
his  wife ;  it  is  only  from  that  rest  and  residue  that  the  $5,000 
is  to  be  paid.  As  it  is  to  be  paid  therefrom  before  the  other 
beqnests  are  paid  off,  it  cannot  have  been  meant  otherwise,  but 
that  they  were  to  be  paid  therefrom  also,  thongh  not  until  after 
the  $5,000  were  paid  to  the  wife.  The  power  to  proceed  and 
dispose  of  all  the  real  and  personal,  the  request  to  proceed  with 
duo  diligence  in  realizing  the  personal  as  well  as  the  real 
estate,  and  the  power  to  sell  and  convey  his  real  estate,  indicate 
the  intention  of  the  testator  that  the  executors  shonld  come 
into  the  possession  of  a  fund  for  some  purpose.  It  conld  not 
have  been  for  the  purpose  of  paying  the  avails  of  the  real 
estate  over  to  the  widow  only,  for  if  the  real  estate  is  not 
charged  with  the  payment  of  legacies,  and  is  left  to  her  nnin- 
cumbered  thereby,  she  could  sell  and  take  the  avails  as  well  as 
the  executors  could  sell  and  pay  them  to  her.  It  could  not 
have  been  to  raise  money  to  pay  debts,  etc,,  for  there  was 
clearly  enoogh  personal  estate  for  that.    There  is  but  one  other 
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pnrposs  to  be  fonnd  in  the  cirenmstances  of  the  testator,  iDd 
that  is  to  raise  a  food  for  the  eapport  of  his  sister,  to  paj  the 
widow  the  $5,000  for  her,  and  to  pay  off  the  other  legadea. 

We  have  bo  lately  discnased  this  general  sabject  la  varyiii^ 
states  of  facts,  and  differing  provisioaa  of  wilb,  that  we  need 
not  re-atate  principles  here.  (See  Taylor  v.  Dodd,  58  K.  Y. 
835  ;  EaihJUisoh  v.  Katbjleiach,  67  id.  354 ;  Bevan  v.  Cooper, 
72  id.  63S.) 

There  is  no  prohibition  as  Is  claimed  npon  the  sale  of  por- 
tions of  the  real  estate.  There  is  a  permiseion  to  reeerre  until 
a  certaia  price  is  offered.  The  direction  to  sell  is  somewhat 
peremptory.  The  testator  thought  it  needfol  to  abate  its  tone. 
He  therefore  gave  authority,  not  command  or  direction,  b> 
reserve  portions  for  the  offer  of  a  price  named. 

The  widow  has  not  lost  her  right  of  dower  in  the  lands, 
nor  has  it  been  taken  away.  The  testator  has  given  her  what 
he  thought  would  be  better  than,  or  ae  well  as,  dower.  If  she 
is  not  of  that  mind,  she  can  reject  the  gift  and  take  the  dower 
that  the  law  gives.  The  teetntor's  evident  intent  was  that  his 
gift  should  be  in  lieu  of  dower,  if  the  gift  was  taken  by  his 
widow. 

We  think  that  the  legal  questions  arising  in  the  aait  w«e 
well  disposed  of  in  the  courts  below. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  alfirmed. 


See  Hoyt  v.  Hoft,  antt,  page  SIS. 
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WooDBHPF  VS.  YauTsa. 

[48  Uicfalgtn,  G18.] 

AdHINISTKATION  07   ESTATES  IN  DIFFBKENT  jmUBDIOnONB. MdL-   , 

TIFASIOUBNSBS    OF   BILL   FOB    ACOOUNTmQ. 

When  oerUin  trlbnaali  hare  >oqnir«d  jaFiuJicdoD  over  an  estate  and  its  repre- 
MDtaUve  within  their  territorj,  the  repreaentaUre  i»  bound  to  aooount  to  them 
only  for  all  assets,  and  the  coorta  of  other  State*  cannot  interfere. 

A  bill  is  maltibrions  that  aeoica  to  compel  acoonnting  as  to  the  management  of  an 
estate,  and  to  enforce  oomplalnanta  right  as  derisee,  and  which  charges  the 
ezecQtrii  irith  fraud  in  obtolalng  from  complainant  a  dead  of  prop«rtj',  and  a 
co-defendant  witli  indiTidnai  (rand*. 

Appeal  from  Jackson.  BiU  for  acconnting  and  other 
relief. 

i/.  C.  Zoweli  and  Thomas  A.  Wileon,  for  complainant. 

John  D.  Conely  and  Alfred  Lucldng,  for  defendant. 

Grates,  J.  This  ia  an  appeal  in  equity  against  the  allow- 
ance of  a  general  demnrrer  and  dismissal  of  the  bill.  The 
question  whether  the  appearance,  which  was  expressed  as  being 
for  no  other  purpose  than  to  dispute  the  jarisdiction,  did  or  did 
not  admit  it,  is  hardly  worth  discussing.  If  the  substantial 
matter  of  the  bill  was  manifestly  improper  for  the  cognizance 
of  the  conrt,  an  appearance  by  solicitor,  made  expressly  for  the 
exclusive  purpose  of  submitting  the  objection  by  demurrer, 
could  not  render  the  matter  proper. 

The  complainant  sets  up  that  until  June,  1857,  her  father, 
James  Young,  together  with  her  mother  Elizabeth  and  herself, 
and  her  sister  Mary  L.,  and  her  brother  James  A.  Young,  re- 
sided in  the  county  of  Livingston  in  the  State  of  New  York, 
where  her  father  owned  a  large  real  and  personal  estate ;  that 
lie  then  and  there  died,  leaving  a  will  by  which  he  gave  her 
mother  an  equal  one-third  of  the  entire  property,  and  the  resi- 
due in  equal  parts  to  herself,  her  brother  and  sister,  and  ap- 
pointed her  mother  sole  executrix ;  that  the  will  was  daly 
established  in  the  Surrogate's  Court  for  the  county  of  Living- 
ston, and  its  execution  duly  committed  to  her  mother  aa  sole 
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executrix  by  tbe  nanal  letters  testamentary,  and  that  ehe  "  en- 
tered upon  the  discharge  of  her  duties  ae  snch  executrix,  and 
has  continued  to  act  as  ench  from  thence  hitherto ; "  that  np  to 
Kovember,  1863,  the  family,  including  complainant,  lived 
together  in  Livingston  county  and  used  the  estate  in  uommoo, 
the  executrix  exercising  full  control  and  having  the  entire 
management;  that  complainant  then  married  her  present  bns- 
baud,  Charles  P.  Woodruff,  and  with  him  removed  from  the 
estate,  and  some  years  later  established  a  residence  here,  and 
that  she  now  lives  in  Jackson  ;  that  in  1870  her  sister  married 
Seth  N,  Hedges,  an  attorney-at-law,  and  that  he,  together  with 
his  wife  and  the  executrix,  have  continued  to  reside  in  New 
York ;  that  the  estate  is  still  unsettled  and  her  full  share  not 
jet  paid,  whilst  her  right  to  anything  further  is  denied ;  that 
her  brother-in-law  Hedges  has  obtained  a  complete  ascendancy 
over  her  mother,  and  holds  entire  dominion  over  the  estate 
and  refuses  to  recognize  complainant's  right,  and  that  no  ac- 
counting with  her  has  been  had  or  any  settlement  with  her 
effected.  She  expressly  declares  that  she  files  the  bill  "  against 
the  said  Elizabeth  Young  and  one  Seth  N.  Hedges,  as  defend- 
ants herein  to  compel  them,  and  each  of  them,  to  account  to 
and  with  her  in  relation  to  their  management  of  said  estate,  and 
to  enforce  and  recover  her  rights  as  devisee  and  legatee  nnder 
the  said  last  will  and  testament." 

Bat  the  bill  does  not  stop  with  the  complaints  referred  to. 
It  introduces  separate  transactions,  and  diai^es  complainant's 
mother  with  fraudulent  practice  in  obtaining  a  deed  from  com- 
plainant of  property  in  Dexter,  and  also  charges  her  brother4n- 
law  Hedges  with  distinct  and  individual  frands  upon  her. 

It  is  quite  unnecessary  to  descend  to  particulars  and  repeat 
the  statements  found  in  the  bill.  That  the  case  it  presents,  so 
far  as  it  exhibits  anything  definite,  is  one  the  court  cannot  tol- 
erate, is  extremely  plain.  In  the  first  place,  it  undertakes  to 
combine  incongruous  matters  of  complaint,  and  is  strictly  ex- 
posed to  the  charge  of  being  multifarious;  and  moreover,  in 
addition  to  the  blending  of  distinct  and  independent  griev- 
ances, it  has  the  vice  of  misjoinder  of  defendants.  The  sep- 
arate individual  frauds  of  the  executrix  and  of  her  son-in-law. 
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if  capable  of  investigation  in  the  same  case  with  the  demand  for 
an  accountiiig,  are  not  compatible  with  each  other  for  joint  liti- 
gation. Neither  the  executrix  nor  Hedges  is  a  proper  defend- 
ant in  respect  to  the  fraud  of  the  other,  and  it  is  not  apparent  that 
the  state  of  facts  would  justify  the  joinder  of  Hedges  in  the  case 
for  an  accounting  by  the  executrix.  But  beyond  these  difficul- 
ties, tbe  leading  purpose  of  the  bill  is  wholly  inadmissible. 

The  only  authority  competent  to  deal  with  the  administra- 
tion of  the  estate,  in  view  of  its  situation  and  that  of  the  rep- 
resentative, is  that  of  the  courts  of  JNew  York.  The  estate  and 
the  representative  are  there,  and  within  the  scope  of  the  au- 
thority of  her  tribunals,  one  of  which  has  gained  and  holds  law- 
ful cognizance ;  and  it  is  to  her  tribunals  that  the  executrix  is 
exclusively  bound  to  account  for  all  the  assets,  and  no  foreign 
tribanal  ander  the  circumstances  disclosed  has  aoy  right  to  in- 
terfere, ^oon  V.  Boater,  31  Mich.  279 ;  Vaughan  v.  Northup, 
15  Pet.  1,  and  authoritieB  cited  by  defendants'  counsel. 

Many  reaaoos  might  be  cited.  Once  admit  the  right  of  in- 
terference in  such  a  case  at  the  instance  of  a  single  claimant, 
and  the  consequence  follows  that  every  foreign  jurisdiction 
having  a  resident  able  to  set  np  a  claim  may  intervene  at  the 
same  time  and  assume  the  right  to  supervise  the  administra- 
tion, and  require  accounting  and  settlement  according  to  its 
own  views.  Any  number  of  intervening  claimants  may  be 
reaching  out  at  the  same  time,  through  as  many  different  tri- 
bunals, for  the  exclusive  snpervision  and  winding  up  of  the  ad- 
ministration or  some  part  of  it,  and  each  entitled  equally  with 
every  other.  A  bare  reference  to  some  of  the  possible,  and  in- 
deed probable  consequences,  is  sufficient  to  expose  the  erro- 
neousness  of  the  claim. 

The  charge  against  Hedges,  of  having  used  complainant's 
money  to  buy  laud  in  Jackson  coanty  in  his  name,  if  sufficient 
to  answer  any  purpose  by  way  of  statement  of  a  cause  of  action 
in  equity,  is  confined  to  Hedges,  and  does  not  touch  Mrs. 
Young.     It  is  not  necessary  to  add  more. 

The  decree  is  right,  and  mnst  be  affirmed  with  costs. 

The  other  justices  concurred. 


See  Price  v.  Mace,  1  Am.  Frob.  B.  7S. 
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SOOTT  V8.   FiSK. 
.  [46  Uichigan,  S41.] 

BsnVAL   OF   BBTOEED  WILL   BT   OANCELLlNa   LATBK    -WILL. 

A  will  i«  not  rerived  bj  the  deatractien  of  s  snbMqnent  will  wh«n  tbe  latter  or 
BDj  iDtermediate  will  hid  cODt^oed  a  clsnn  reroUng  all  fonnsr  willo. 

Appeal  from  probate. 

J.  C.  Shields  and  H.  P.  Henderson^  for  plaintiffB  in  error, 

M.  V.  <&  R.  A.  Mtmtgomery,  for  defendants  in  error. 

Gbaveb,  J.  Sarah  Scott  propoanded  for  probate  an  inBtm- 
inent  purporting  to  be  the  last  will  of  her  father  Joho  FinL 
Opposition  was  made  b;  John  Fink,  the  half  brother,  sod  bj 
Mary  Fink,  decedent's  widow,  and  the  step-mother  of  Baid  John 
and  Sarah.  The  Conrt  of  Probate  admitted  the  instronteDt  at 
decedent's  last  will,  and  the  contestants  appealed  from  the  de- 
dsion.  An  issue  seems  to  have  been  made  np  in  the  CJrenit 
Ooart,  bat  the  record  fails  to  explain  its  shape.  EDongh  ap- 
pears to  indicate  that  proponent  affirmed  the  instmment  id 
qnestion  as  the  last  will  of  the  deceased  John  Fiok,  and  thai 
the  contestants  allied  revocation  hy  means  of  a  later  wiiL 
The  form  given  to  the  alteration  is  not  important,  because  it  i& 
manifest  no  one  was  misled.  The  contest  was  before  a  juir 
and  they  decided  against  proponent,  and  dhe  then  broo^t 
error. 

The  surrounding  facts  are  not  disputed.  At  the  time  of 
his  death  the  decedent  had  been  three  times  married.  The 
contestant  John  was  a  child  by  the  first  wife,  and  the  propo- 
nent Sarah  a  child  by  the  second.  There  was  no  issne  by  the 
third.  In  1869  the  decedent  removed  with  the  second  wife 
and  their  daughter  Sarah  to  Williamston  in  Ingham  connty, 
and  there  established  his  residence  on  a  small  place  of  between 
seventeen  and  eighteen  acres,  the  family  consisting  of  the 
three.      His   entire  estate  was  worth   something  mere  than 
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$10,000,  and  was  all  personal  except  the  little  farm  place  just 
mentioned.  Soon  after  he  took  up  hie  residence  in  Williams- 
ton,  and  on  the  15tli  of  November,  1870,  he  made  and  pnb- 
liehed  the  will  sought  to  be  established.  He  brought  it  home 
from  some  place  after  it  had  been  drawn  and  executed,  and  de- 
livered it  to  hid  wife,  who  read  it,  and  then  passed  it  to  her 
daughter,  the  proponent,  to  take  care  of.  After  providing  for 
the  payment  of  debts  and  expenses  it  purported  to  give  hi» 
son,  the  contestant  John,  $300,  and  all  the  remainder  of  his 
property  to  his  then  wife,  Anna  Fink,  for  life,  and  remainder 
in  fee  to  his  daughter,  the  proponent  Sarah. 

He  appointed  proponent's  mother,  Anna,  sole  executrix. 
He  subsequently  made  another  will  containing  similar  pro- 
visions. It  was  executed  within  a  year  or  less  after  the  first. 
The  first  will  fixed  the  time  for  payment  of  the  legacy  to  John 
at  two  years  after  the  testator's  deatli,  and  the  second  one  ex- 
tended the  time  to  three  years,  and  also  stated  by  way  of  ex- 
planation for  not  giving  more  to  John,  that  the  testator  had 
previously  helped  him.  The  second  will  differed  in  no  other 
respect  from  the  first. 

September  1st,  1875,  Anna  Fink,  proponent's  mother,  died. 
Shortly  after  that  event  decedent  made  and  published  a  third 
will.  It  was  drawn  by  Mr.  Smith,  and  the  scheme  was  altered 
to  meet  the  change  which  had  taken  place.  The  decedent  took 
it  home  and  showed  it  to  his  daughter,  the  proponent,  and  she 
read  it,  and  he  placed  it  among  his  private  papers.  And  on 
that  occasion  he  bnmed  the  second  wilL  His  daughter,  the 
proponent,  was  named  executrix  in  the  third  will.  There  was 
no  controversy  at  the  trial  abont  the  formaUties  of  the  first 
will.  Had  nothing  occurred  after  its  publication  to  impair  it^ 
it  must  have  been  regarded  as  its  aatboHs  last  will.  This  is 
virtually  conceded. 

The  proponent  was  sworn  as  a  witness  on  the  part  of  con- 
testants, and  she  testified  concerning  the  second  and  third 
wills.  Indeed  the  entire  history  of  the  second  will  was  de- 
rived from  her.  She  also  explained  how  her  father  brought 
home  the  third  will,  and  how  she  examined  it,  and  what  its 
provisions  were.     She  testified  that  she  was  named  execntrix ; 
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that  three  hundred  dollare  were  given  to  her  lialf  broths  and 
the  remainder  to  her;  that  there  were  do  other  bcqaeets,  and 
that  she  cannot  tell  whether  it  contained  a  claoee  of  revocation 
or  not.  She  aleo  mentioned  that  there  had  been  ramora  of  the 
deetraction  of  the  third  will.  She  did  not  swear  it  was  stiH 
extant.  On  the  contrary,  she  testified  that  she  did  not  see  it 
destroyed,  and  that  all  she  knew  about  its  deetmction  was,  that 
after  her  father's  death  the  report  went  oat  that  it  was  de- 
stroyed, but  that  she  did  not  know  from  whom. 

It  is  not  unworthy  of  Dotice  that  the  deposition  of  propo- 
nent established  the  e^UBtence  of  the  third  and  latest  will,  and 
showed  that  its  provisions  were  inconsistent  with  the  first,  and 
hence  sufficient  to  work  a  revocation  of  it,  and  moreover,  that 
00  far  as  she  knew,  it  was  etiU  in  existence.  At  the  conclusion 
of  her  evidence,  therefore,  the  third  will  was  presamptiTely  on 
foot,  and  there  was  a  prima  fame  case  of  revocation  of  the  first. 
But  the  contestants  proceeded  with  commendable  fairness  to 
explain  all  the  facts. 

In  July,  1876,  the  decedent  intermarried  with  the  contes- 
tant, Mary,  in  Oswego  county,  New  York,  and  she  returned 
with  him  to  Williamston,  where  they  resided  together  as  bus- 
hand  and  wife,  until  his  death.  When  he  went  to  New  York, 
he  carried  his  third  will  with  his  other  papers,  and  showed  il 
to  her,  and  on  his  return  to  WilliamBton,  and  whilst  looking 
over  bis  papers,  he  took  the  will  oat  and  handed  it  to  her  with 
the  request  to  put  it  in  the  stove  and  barn  it,  and  she  com- 
plied, and  it  was  then  burned.  The  proof  was  positive  that  it 
contained  a  clause  of  revocation.  The  testimony  of  the  gen- 
tleman who  drew  it  and  of  his  law  partner,  who  knew  its  con- 
tents when  it  was  executed,  was  in  some  respects  different 
from  that  of  proponent  in  relation  to  its  dispositions,  bat  these 
variances  afford  no  aid  to  her  case  on  any  theory. 

That  this  third  will  was  destroyed  by  its  author  is  not  die- 
pnted.  The  declarations  made  to  his  daughter,  the  proponent, 
on  the  occasion  of  his  bringing  home  the  third  will  and  de- 
stroying the  second,  were  adduced  in  evidence,  as  were  also  hii 
declarations  to  his  wife,  the  contestant  Mary,  on  the  occasion 
of  requesting  her  to  bum  the  third  will.    But  the  point  in  the 
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case  ie  whether  the  cancellation  of  the  third  will  wag  anfficietit 
to  restore  the  first.  The  proponent  insiete  that  it  was,  and  the 
contestants  deny  it. 

There  has  been  oinch  difference  of  opinion  on  the  qnestiou 
whether  the  revocation  of  a  eecond  will  is  of  itself  soflBcient  to 
revive  the  first.  For  the  last  century  those  maintaining  that  it 
is,  argued  that  the  second  will  is  without  force  against  the  first 
unless  it  becomes  effective  by  being  allowed  to  survive  the  tes- 
tator, and  the  opinion  of  Lord  Mansfield  in  Hartoood  v.  Oood- 
right  (Cowper,  87),  is  cited  as  conclusive.  That  case  originated 
in  the  Common  Pleas,  and  is  fully  reported  in  3  Wilson,  497. 
There  was  a  special  verdict.  Mo  revocation  was  fonnd,  nor 
the  existence  of  revocable  words,  nor  what  were  the  provisions 
of  the  second  will,  or  any  of  them.  And  the  jury  stated  ex-. 
pressly  that  they  did  not  find  that  the  testator  cancelled  the 
second  will,  and  that  they  were  altogether  ignorant  as  to  what 
had  become  of  it.  The  point  in  question  was  not  in  the  case, 
and  Lord  Mansfield's  observations,  as  reported  in  Gow^er,  were 
purely  dicta. 

A.  little  earlier,  and  in  Easter  term  of  the  same  year,  the 
King's  Bench  had  the  case  of  Burtenahaw  v.  Gilbert  before  it. 
(Cowper,  49.)  One  Newenden  made  his  will  in  1759,  in  dnpli- 
cate,  giving  one  part  to  the  scrivener  to  keep,  and  retaining 
the  other  himself.  He  observed  that  it  did  not  suit  him,  and 
that  he  made  it  to  keep  his  wife  easy.  His  wife  died.  There- 
after, and  in  1761,  he  produced  the  part  of  the  old  will  in  his 
possession,  and  made  anothei*will  with  different  devises.  He 
tore  off  his  name  and  seal  from  the  part  which  was  present  of 
the  old  will,  and  caused  the  names  of  the  witnesses  thereto  to 
be  cat  off.  He  made  some  explanations  to  the  scrivener,  and 
placed  the  new  will  in  his  cnstody.  Some  changes  occurred 
thereafter,  and  one  of  the  objects  of  his  bounty  died.  He  sent 
for  the  second  will,  and  afterwards  for  an  attorney  to  draw 
another,  who  however  did  not  reach  him  until  he  was  too  far 
gone  to  do  anything.  After  his  death  one  part  of  the  first  will 
anil  the  second  will  were  found  together  in  a  paper,  both  can- 
celled. The  other  part  of  the  first  will  was  found  UDcaDCclled 
in  the  testator's  room,  with  other  deeds  and  papers.    The  ques- 
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tion  for  the  eoart  waa  whether  the  first  will  was  revoked. 
Lord  Mansfield  observed,  among  other  things,  that  "  if  the  tes- 
tator had  died  immediately  after  he  made  the  new  will,  whether 
he  had  cancelled  the  former  or  not,  it  wonld  have  been  re- 
voked ;  becanse  at  the  end  of  the  second  will,  there  ia  a  decla- 
ration by  which  he  revokee  ell  former  wills.  Besides  this  he 
deliberately  cancels  that  part  of  the  will  of  1759  which  he  had 
in  his  own  possession.  The  facts  are  too  many  and  too  Btrong 
to  admit  of  a  question,  but  that,  at  the  time  of  making  the 
second  will,  the  first  was,  upon  every  principle  of  law  cleartj 
revoked,  and  can  never  be  set  ap  again  bnt  by  a  new  wilL" 
The  court  takes  notice,  it  is  true,  of  the  act  of  matilation  of  the 
one  part  of  the  old  will,  bnt  the  circamstance  on  which  etnee 
is  laid  is  the  existence  of  revocable  words  in  the  new  will,  and 
there  is  strong  ground  for  inferring  that  the  reealt  woidd  have 
been  jnst  the  same  if  the  act  of  spoliation  of  the  one  part  of 
the  old  will  had  not  been  committed. 

In  Qoodright  on  the  demise  of  Glazier  v.  Glasier,  reported 
in  Burrow,  2512,  it  does  not  appear  that  the  second  will  txn- 
tained  a  clause  of  revocation. 

There  seems  to  have  been  a  material  distinction,  and  on 
good  ground,  between  the  state  ef  a  former  will  after  a  acoood 
one  merely  inconsistent  with  it,  and  its  state  after  a  second  one 
with  a  declaration  expressly  revoking  it. 

In  the  first  case  the  only  chance  for  the  second  to  operate 
in  revocation  of  the  first,  according  to  the  prevalent  theoriei 
of  the  courts,  was  by  its  coming  to  a  head  as  an  active  will, 
which  it  could  do  only  by  sarviving  its  author.  Being  the  Uet 
expression  of  the  decedent  and  at  the  same  time  practically  in- 
consistent with  the  prior  one,  the  intent  to  repeal  the  first  by 
it  was  to  be  implied.  In  case,  however,  of  its  being  recalled 
by  the  testator  in  his  lifetime,  it  could  not,  on  the  theory  re- 
ferred to,  be  taken  to  have  had  the  effect  to  do  away  with  ib 
predecessor.  Being  ont  oS.  before  having  its  dispositions  of 
property  awakened  into  life,  it  could  have  no  aflirmative  opera- 
tion through  its  dispositions  upon  the  estate. 

In  the  second  case  the  written  declaration  is  express  and  ia 
plain  terms  immediate  and  absolnte.    It  is  a  verbal  act  dww 
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eolemnlj  and  deliberately  for  present  effect,  and  not  an  act  con- 
templating that  futare  circnmstances  are  to  determine  whether 
after  all  it  shall  hare  any  force.  It  is  not  a  needful  ingredient 
of  the  will.  That  is  perfect  without  it.  The  addition  of  it  is 
a  mode  of  immediate  cancellation  of  prior  wills,  and  quite  aa 
unequivocal  and  unambignous  as  many  others  within  the  stat- 
ute whose  meaning  is  open  to  no  controversy.  It  operates  at 
once,  and  does  not  apply  ae  a  mere  contingent  caveat  against 
the  objects  at  which  it  is  aimed.  It  revokes  them  without  re- 
serve or  qnalification.  And  in  ease  the  document  with  which 
it  is  connected  is  itself  revoked,  that  fact  can  have  no  effect  as 
a  restoration  and  repablication  of  former  revoked  wills. 

It  is  only  neceeaary  to  glance  at  the  authorities  to  see  tliAt 
judicial  opinion,  as  already  soggested,  is  not  harmoniooB  in  re- 
gard to  this  question.  Mnch,  no  doubt,  of  the  diversity  may 
be  traced  to  variety  of  legislation,  but  not  all.  Upon  consid- 
eration, the  doctrine  of  James  v.  Marvin,  3  Conn.  576 ;  Bou- 
dinot  V.  Bradford,  2  Ball.  266,  and  others  holding  the  same 
views  and  ruling  in  accordance  with  what  has  just  been  ex- 
pressed, appears  to  be  most  consonant  with  our  system  and 
with  popular  understanding,  and  at  the  same  time  the  most 
reasonable  and  safe.  Having  reached  this  result,  it  is  only 
necessary  to  add  that  the  proponent  has  no  occasion  to  com- 
plain of  the  mliugs.    She  was  not  prejudiced. 

The  order  of  the  Circuit  Court  should  be  afSrmed  with 
costs. 

The  other  justices  concurred. 


BeTlral  of  prior  wills  by  reToeatton  of  later  one.— In  BogUnd  ihe 
queBtlon  treated  of  In  the  principal  case  Is  now  regulated  bj  tbe  statute  1 
Yict.  cb.  86,  which  provides  in  subatance  that  no  will  once  revoked  can 
be  reviTed,  except  b;  a  re-executlon  thereof  or  b j  a  codlcU  ahowlng  an  in- 
tention to  revive  the  same. 

Under  this  act  it  bas  been  held  entirely  clear  that  the  destruction  of  a 
second  will  containing  a  revoking  clause  cannot  revlvt  the  prior  testament ; 
an  ' '  intention  to  revive  "  can  onlj  be  shown  by  a  codicil  or  re-ezecutlon  of 
the  former  will.  Major  v.  Williams,  8  Curlels,  458;  Brown  v.  Brown,  8  B. 
A  B.  876. 

&  like  decision  has  been  mode  In  Virginia  under  a  statute  in  almost  the 
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nine  laugnage  u  the  Engliab  act  cited.  RndisiU'B  Ezr.  t.  Rodea.  20  OntL 
147- 

Frior  to  tbe  statute  of  Victoria  there  was  a  diTeraty  of  mlings  in  tiw 
common  law  and  ecclesiastical  conrts.  The  fonuer  held  that  the  rerooikM 
of  the  later  will,  iirespectiTe  of  its  containing  a  revocation  ctanae,  openled 
aa  a  leviTal  of  the  earlier  writing.  Harwood  v.  Ooodright,  Cowp.  98;  Oood- 
right  T.  Glazier,  4  Burr.  2S12. 

In  the  ecclesiastical  courts  proceeding  according  to  the  dnl  law,  tlMn 
were  decixioDB  that  in  anch  instances  a  presuiiiption  existed  against  a  rerml 
of  the  earlier  will,  but  the  weight  of  later  decisions  made  the  qoesiioD  of 
restoration  depend  on  the  intention  of  the  testator  to  be  drawn  from  tbe  dr- 
cnmstancea  of  each  caae,  and  parol  evid^ce  was  receivable  to  show  sncli 
intentioD.  Hoore  t.  Moore,  1  FhiU.  412;  Horton  v.  Head,  3  Id.  82;  Ustk^ 
V.  Bowden,  S  Add.  118;  James  r.  Cohen,  8  Curt.  TJO. 

While  it  is  true,  as  stated  in  the  principal  case,  that  it  does  not  ai^iear  fmn 
the  report  of  Ooodright  t.  Olaiier  in  Burrows,  that  tbe  second  will  ccmtained 
a  revocation  claose,  jet  it  is  pointed  out  In  a  note  to  I  Williams  on  Exrt. 
[178],  tliat  the  existence  of  such  a  clause  in  the  second  wiU  does  appear  in 
the  report  of  the  case  in  Butler's  N,  P.,  page  366.  See  further  remark*  of 
Serjeant  Dsvj,  argittTido,  to  the  same  effect.  Ooodright  v.  Harwood,  S 
Wilson,  497-SlO. 

In  the  United  States  there  are  but  few  authorities  directly  on  the  point 
raised  in  the  principal  case.  Nearly  all  the  States  have  latterly  pnncd 
statutes  regulating  the  subject,  and  modeled  In  most  inslanoee  on  the  act  of 
1  VicUiria,  ch.  38. 

In  tbe  following  naaes  remarks  are  to  be  found  in  favor  of  the  P"g^t«fc 
common  law  doctrine  above  stated.  Bates  v.  Holman,  3  Hen.  Hunf.  90!, 
535  ;  Pringle  v.  McPherson,  2  Brev.  (a  C.)  279;  Taylor  v.  Taylor,  2  Sott  ft 
McC.  482. 

In  Marah  v.  Harsh,  8  Jones'  L.  77.  the  court  reviews  the  eariier  F"g*idi 
cases,  but  does  not  express  any  opinion  as  to  the  true  rule  placing  the  case  at 
bar,  OD  tbe  ground  that  the  evidence  showed  the  second  will  was  executed  on 
the  supposition  that  the  earlier  will  was  lost,  and  on  the  recovery  of  (be  latter 
testator  declared  he  preferred  it  and  destroyed  his  second  wiiL 

Id  Randall  v.  Beatty,  31  N.  J.  Eq.  643,  the  Otdinary,  after  reviewing  the 
authorities,  held,  ' '  the  true  rule  on  the  subject  is,  that  where  one  will  is  re- 
voked by  another  the  revocntion  is  testamentary  and  the  revocation  (rf  the 
later  will  revives  tbe  former." 

A  similar  decision  is  made  in  Flintham  v.  Bradford,  10  Pa.  6L  62,  al- 
though the  second  will  in  this  case  was  a  revocation  of  the  prior  cxie  by  in- 
plicatioQ  only.  In  tbe  New  Jersey  case  there  was  an  exprees  revocatioB 
clause  in  the  later  will. 

See  also  remarks  of  McKean,  Ch.  J. ,  in  Lawson  v.  Morrison,  2  Dall  38&. 

Tbe  reasoning  of  the  authorities  favoring  the  rule  that  a  revocatioo  li  ■ 
later  will  coutainlog  a  revocation  clause  does  not  revive  prior  wiDs  it  thm 
stated  by  Smith,  J.,  in  Bohannon  v.  Walcot,  1  How.*  (Miss.)  886-S8a.'  "A 
will  is  ambulatoiy  and  has  no  effect  until  the  death  of  tbe  testator.    If  he 
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lets  It  stand  until  his  death  it  ia  bia  will,  but  if  revoked  it  cannot  be.  But 
wbeu  reTokedltcAnnotbecooaideredtwliaTingeltberaprcsent  or  a  potential 
esiateuGe,  and  must  require  some  express  &nd  direct  act  of  the  testator, 
wMcb,  In  fact,  does  not  revive  the  defunct  will,  but  adopts  it  as  the  present 
will  of  the  testator,  and  It  is  to  be  regarded  as  a  new  lestamenlary  act  of  the 

See  remarks  to  the  same  effect  by  Chancellor  Kent  in  Walton  v.  Walton, 
7  Johns.  Ch  258-270,  and  by  the  court  in  Simmons  t.  Simmons,  2fl  Barb.  68. 
W,  77;  Lively  v.  Harwell,  29  Oa.  609,  61S. 

In  Colvin  V.  Warrord,  20  Hd.  SC7-891,  a  distinction  is  suggested  between 
the  revocation  of  a  previous  will  by  implication  from  InconsisteDt  testament. 
aiy  provisions  In  one  subsequently  executed,  and  an  express  revocation  in  & 
later  will,  inasmuch  as  in  the  former  case  "  tbe  revocation  of  tbe  first  wiU 
depends  upon  the  testameotary  purposes  expressed  in  the  last,  which,  of 
necesrttj,  continue  to  be  ambulatory  and  revocable  during  the  life  of  the  tes- 
tator. •  •  •  But  a  clause  in  a  subsequent  will,  which,  in  terms,  revokes  a 
previous  will,  is  not  only  an  ezpreadon  of  the  purpose  to  revoke  the  previoua 
will  but  an  actual  consummation  of  It,  and  the  revocatiou  Is  complete  and 
conclusive  without  regard  to  tbe  testamentary  provisions  of  the  will  contaio- 
ingit" 


MlLLlKIS  VS.  WbLLIVBB. 
[37  Ohio  SUte,  400.] 

El^BOTTON  BT  WIDOW  TO  TAKE  DOWEB  OB  PBOVIBIOS  IN  WILL. 

Ad  electtoa  by  a  widow  to  iua  h»r  of  dower  most  be  made  in  person — it  does  not 
pus  to  her  legal  rGpresentativea  on  her  deceiue.  It  must  he  by  tnatter  of 
record  in  conrt  as  required  by  the  atatat«,  or  under  such  drcamatancei  ae 
create  *n  estoppel  a(^inst  her  le^  rij^ht. 

Where  It  does  nut  appear  that  the  nldour  acted  with  ■  full  knowledge  of  the  cod- 
£tioD  of  her  huabaod's  estate  and  of  her  rights  under  his  will,  the  payment  of 
bis  debts  out  of  hi9  money,  receiving  and  holding  the  balance,  and  posMSsing 
and  controlling  the  real  and  personal  estate  for  five  mouths  do  not  create  such 
•a  estoppel 

This  case  involvee  the  riji^htB  of  the  partiee  to  the  personal 
estate  of  John  D.  Smith,  deceased.    A  second  caee,  at^ed  at 
Vol.  n.— 87 
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the  same  time,  entitled  Orecraft  v.  SmUh,  involved  the  rig^ta 
of  the  parties  to  the  real  estate. 

-  The  facts  relating  to  each  will  be  stated  se  if  there  was  but 
one  ease.  The  first  case  was  submitted  in  the  trial  court  open 
an  agreed  statement  of  facts,  which  are  sabstantiallj  as  follows: 
The  agreed  case  shows :  That  John  D.  Smith  died  April 
80,  1877,  testate;  his  will  was  probated  May  10,  1877;  John 
D.  Smith  left  no  issue,  but  left  Elizabeth  Smith,  his  lawfnl 
wife,  to  whom  he  was  married  in  1839.  Elizabeth  Smith  (the 
widow)  died  August  1,  1877,  intestate,  and  without  tseae.  She 
never  attempted  to  divide  or  distribute  the  real  or  peiBooal 
estate  of  John  D.  Smith  in  any  way.  William  B.  MillikiD  is 
the  administrator  of  Elizabeth  Smith,  and  Enoch  D.  Crecraft 
and  the  other  plaintiffs  are  her  legal  heirs  and  distributees. 
F.  J.  B.  Welliver  is  the  administrator  of  John  D.  Smith,  and 
Joseph  Smith  and  the  other  defendants  are  the  brothers  and 
sisters  (and  representatives  of  a  deceased  brother  and  sister)  of 
John  D.  Smith. 

No  administratiun  was  taken  ont  on  John  D.  Smith's  estate, 
until  August  10,  1877  (after  Elizabeth's  death),  when  Wellivw 
was  appointed  his  administrator  with  the  will  annexed.  Hil- 
likin  was  appointed  administrator  of  Elizabeth  Smith,  Angnst 
22, 1877.  The  debts  of  John  D.  Smith  and  his  faoetal  ex- 
penses were  all  paid  by  Elizabeth  Smith  ont  of  hie  estate.  No 
year's  support  was  set  off  to  her,  but  $500  would  have  been  a 
reasonable  sum  for  a  year's  support  if  she  was  entitled  to  have 
the  same  set  oS. 

Besides  paying  his  debts  and  funeral  expenses,  John  D. 
Smith  left  $8,750  in  money,  which,  at  his  death,  was  taken 
possession  of  by  Elizabeth,  his  widow,  and  by  her,  on  May  10, 
1877,  deposited  to  her  individual  credit,  in  Second  National 
Bank  of  Hamilton,  where  it  remained  at  her  death.  It  is 
agreed  that  $650  of  said  sam  was  her  separate  estate  (being 
referred  to  in  the  will),  and  it  is  withdrawn  from  controveny. 
leaving  balance  of  $8,100  in  hank  in  controversy. 

The  balance  of  John  D.  Smith's  personal  estate,  eonsistinf; 
of  horses,  cattle,  b<^  farming  utensils,  hotisebold  fomitnn. 
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irrain,  etc.,  was,  &t  John  D.  Smith's  death,  taken  poeeeesion  of 
by  the  widow,  Elizabeth,  and  retained  by  her  until  her  death. 

Welliver,  when  appointed  administrator  of  John  D.  Smith, 
took  possession  of  the  same,  and  had  it  appraised  and  sold  as 
the  property  of  John  D.  Smith,  the  entire  proceeds  being 
$2,359  89,  which  was  the  reasonable  value  thereof,  and  now  in 
the  hands  of  said  "WelHver  as  administrator.  Said  appraise- 
ment and  sale  was  made  against  the  protest  of  William  B. 
Millikin,  administrator  of  Elizabeth  Smith. 

Of  the  said  grain  sold  was  715  bashels  of  corn,  sold  for 
$250  25,  which  was  planted  after  the  deatii  of  John  D.  Smith, 
on  the  real  estate  owned  by  him  and  devised  in  his  will,  by  a 
tenant  to  whom,  by  verbal  agreement  before  his  death,  John 
D.  Smith  had  rented  the  farm  for  the  year  1877  on  the  shares. 
The  plowing  was  done  by  the  tenant  before  John  D.  Smith's 
death. 

The  win  of  John  D.  Smith,  dated  April  21,  1876,  is  as 
follows : 

"  I,  John  D.  Smith,  of  Roily  township,  Bntler  county,  Ohio, 
make  and  publish  this  my  last  will  and  testament  as  follows, 
to  wit :  I  direct  that  my  f  nneral  expenses,  and  all  jaet  debts 
be  paid  as  soon  after  my  decease  as  possible.  The  residne  of 
my  estate,  both  real  and  personal,  that  I  may  possess  at  my 
decease,  1  give  and  bequeath  to  my  beloved  wife,  Elizabeth 
Smith,  during  her  lifetime ;  she  to  have  full  possession,  manage- 
ment and  control  of  the  same,  with  the  privilege  of  disposing 
of  any  or  all  of  the  personal  property  for  her  use,  together 
with  all  the  proceeds  of  the  real  estate ;  she  to  have  the  privi- 
lege of  disposing  of  six  hundred  and  fifty  dollars  at  her  deatli 
to  whomsoever  she  may  see  tit  (being  the  amount  received 
from  her  father's  estate) ;  the  residne  of  ray  estate  is  to  be  dis- 
tribated  to  the  heirs  of  my  side  of  the  house  in  such  portions 
as  she  may  direct  by  will  or  otherwise. 

"  In  witness  whereof,  I,  John  D.  Smith,  the  testator,  have 
hereunto  set  my  hand  and  seal  this  24th  day  of  April,  a.  d. 
1875." 

The  second  case,  relating  to  the  real  estate,  was  submitted 
OQ  an  agreed  statement  of  facts,  showing  also  that  John  D. 
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Smith,  at  hia  death,  was  seized  of  certain  parcels  of  real  estate, 
all  of  which,  except  thirty-five  acres,  came  not  by  descent, 
devise  or  deed  of  gift,  and  that  Elizabeth  Smith  was  married 
to  him  in  1839,  and  continued  his  lawful  wife  nntil  his  death. 

Thomas  MSlikin,  for  plaintiff  in  error. 

Moore  di  Moore,  for  defendant  in  error. 

JosNBOH,  J.  Much  of  the  argument  of  counsel  as  well » 
the  judgments  of  the  court  below,  is  on  the  assumption  that 
Elizabeth  Smith,  the  widow,  took  under  the  will  of  her  hus- 
band, John  D.  Smith.  This  neceesarily  involves  a  conetracti<Hi 
of  the  will,  in  order  to  determine  the  widow's  rights  there- 
onder,  and  the  rights  of  her  representatives. 

If,  however,  the  widow  did  not  take  under  the  will,  ex- 
pressly as  prescribed  by  the  statute,  or  impliedly  by  such  acts 
as  would  have  estopped  her  from  denying  such  election,  then 
she  takes  under  the  law.  If  the  latter  is  the  case,  it  becomes 
immaterial  to  inquire  what  the  will  would  have  given  her,  had 
she  taken  under  it.  If  she  did  not  take  under  the  will,  the 
law  fixes  her  rights. 

If  any  provision  is  made  by  will  for  a  widow  of  the  testa- 
tor, it  is  the  duty  of  the  Probate  Court,  to  forthwith  after  the 
probate  of  the  will,  issue  a  citation  to  the  widow,  to  appearand 
make  her  election,  whether  she  will  take  such  provision,  or  be 
endowed  of  the  lands  of  her  husband.  This  election  is  to  be 
made  within  one  year  from  the  date  of  service  of  the  citation 
upon  her.  It  must  be  made  in  person,  and  in  the  Probate 
Court,  except  where  a  commieeion  is  authorized  to  take  sndi 
election.  It  is  to  be  made  after  an  explanation  of  her  ri^ts 
under  the  will,  and  under  the  law  in  the  event  of  her  refusal, 
and  is  to  be  made  a  matter  of  record. 

"  If  the  widow  shall  fail  to  make  such  election,  she  slutU  re- 
tain her  dower,  and  such  share  of  the  personal  estate  of  her 
husband  as  she  would  be  entitled  to  by  law,  in  case  her  fans- 
band  had  died  intestate  leaving  children."  To  determine  the 
matters  in  controversy,  we  mnst  first  ascertain  whether  Elin- 
beth  Smith  took  under  the  will,  or  under  the  law. 
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That  Bhe  was  not  cited  before  the  Probate  Coort,  nor  ber 
election  made  a  matter  of  record,  is  conceded.  She  died  be- 
fore the  time  bad  expired  in  which  she  conld  hare  elected. 

She  alone  conld  elect.  It  ie  s  personal  right.  Neither  ber 
administrator  nor  her  boirs  could  make  it. 

But  it  iB  claimed  that,  although  she  did  not  eleot  as  pre- 
scribed by  statute,  yet  she  in  fad  did  so  elect,  and  that  her 
rights  depend  on  the  terms  of  the  will.  This  claim  is  that 
the  facts  agreed  on  show  such  an  actual  election  as  would  have 
estopped  her,  bad  she  lived,  from  claiming  under  the  law. 

The  facts  relied  on  for  this  purpose  are,  that  during  the 
time  she  survived  her  husband,  some  five  months,  no  adminis- 
trator was  appointed,  nor  was  any  claim  made  for  dower ;  that 
she  paid  the  debts  and'  funeral  expenses ;  that  there  was  left 
some  $8,000  in  cash,  which  she  deposited  in  bank  in  her  own 
name,  and  that  she  took  and  retained  possession  of  the  personal 
property  of  her  husband,  couBisting  of  stock  on  the  farm, 
fanning  utensils  and  other  chattels.  She  did  not  attempt  to 
convert  any  of  this  property  to  her  own  use,  nor  place  it  be- 
yond the  reach  of  an  administrator  of  her  husband's  estate, 
when  one  should  be  appointed.  Indeed,  every  dollar  of  the 
assets,  as  appears  by  the  agreed  statement,  which  remained 
after  payment  of  debts  and  funeral  expenses,  remained  at  her 
death  within  the  reach  of  the  representatives  of  her  husband. 
The  will  gave  her  a  power  of  sale  of  the  personal  property, 
and  the  rights  to  the  proceeds  of  the  farm,  and  an  absolute 
disposal  of  $6(>0,  the  amount  received  from  her  father's  estate, 
yet  she  exercised  none  of  these  rights. 

The  acts  relied  on  are  by  no  means  conclasive.  They  are 
not  inconsistent  with  an  intention  to  elect,  when  cited,  to  take 
nuder  the  law.  They  are  such  acts  as  would  preserve  the 
estate  intact  for  that  purpose.  This  may  have  been  the  inten- 
tion of  the  widow. 

While  they  tend  to  prove  that  she  was  acting  under  the 
will,  they  are  not  so  inconsistent  with  her  rights  under  the  law 
as  to  estop  her  from  claiming  under  the  law,  especially  when 
only  a  few  months  had  elapsed  since  her  husband's  death,  and 
there  was  no  personal  representative  of  the  estate.     It  can 
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hardl;  be  claimed  that,  had  she  been  cited  to  appear  before  the 
conrt  to  make  her  electioD,  after  doing  theee  acts,  she  would 
have  been  denied  her  election. 

In  order  that  acta  of  a  widow  shall  be  regarded  as  equiva- 
lent to  an  election  to  waive  dower,  it  is  essential  that  she  act 
with  a  full  knowledge  of  all  the  drcnmstances  and  of  her 
rights,  and  it  most  appear  that  she  intended,  by  her  acta,  to 
elect  to  take  the  provision  which  the  will  gave  her.  These 
acts  must  be  plain  and  unequivocal,  and  be  done  with  a  full 
knowledge  of  her  rights  and  the  condition  of  the  estate.  A 
mere  acqniescence,  without  a  deliberate  and  intelligent  clioiee, 
will  not  be  an  election.  1  Lead.  £q.  Caif.  title  "Election;^ 
Ander«m's  Appeal,  36  Penn.  St.  476,  496 ;  Brad/ordv.  Sent, 
43  Penn.  St.  474;  JEnglUh  v.  EnglUh,  5  Green's  Ch.  504; 
O'DrisooU  V.  Koger,  2  Deaaane.  295 ;  Wake  v.  ir*fc«,  1  Veaey, 
Jr.  335;  Reynard  v.  Spence,  4  Beav,  103;  Tooled  v.  Bardt- 
man,  7  Geo.  20 ;  Dixon  v.  McCne,  14  Gratt.  540. 

It  is  believed  no  case  can  be  found  where  the  facts  are  held 
sufficient  to  amount  to  an  election  to  waive  the  widow's  ri^ti 
under  the  law,  unless  thej  are  of  such  a  marked  character 
and  of  such  long  duration  as  will  clearly  and  distinctly  evince 
a  purpose  to  take  the  provisions  of  the  will,  and  to  operate  is 
an  effectual  equitable  bar  to  dower. 

Thus,  where  real  estate  was  devised  to  a  widow  for  life,  re- 
mainder in  fee  to  her  sons,  and  she  in  fact  took  under  the  will 
and  occupied  the  premises  for  more  than  aixeteen  yfarg,  she  wu 
estopped  to  deny  her  election.  Thompgon  v.  Hoop,  6  Ohia 
St.  480. 

So  in  Bradford  v.  Kent,  43  Penn.  St.  474,  it  was  held  that 
where  a  widow,  with  full  knowledge  of  the  valne  and  charac- 
ter of  her  husband's  estate,  receives  the  provision  made  for 
her  in  his  will,  she  cannot,  after  seventeen  years,  claim  that 
she  did  not  intend  to  relinquish  her  dower. 

In  StUley  v.  Folger,  14  Ohio,  610,  it  was  held  that  the  art 
of  taking  possession  of  the  property  within  the  time  limited 
for  making  the  election  was  not  an  election  nnder  the  will. 
Indeed,  it  ie  said  in  that  case,  that  the  only  mode  of  proving 
an  election  is  by  the  record,  unless  the  record  ia  lost  or  de- 
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ttroyed.  This  decision  seema  at  variance  with  Thnmpaon  v. 
Hoop,  supra,  and  numerous  other  casee,  where  an  estoppel  in 
pais  was  proven  and  held  efiectnal;  bnt,  as  applied  to  the 
facts  of  the  case  then  before  the  court,  where  the  acts  relied 
on  to  create  an  estoppel  were  within  the  time  limited  by  law 
for  an  election  before  the  court,  and  when  such  acts  did  not 
amount  to  an  actual  conversion  of  the  propertj,  there  is  no 
inconsistencj.  In  all  the  eases  in  which  it  is  held  that  an 
implied  election  bars  dower,  the  acts  relied  on  are  long  eon- 
tinned,  unequivocal,  and  ineoneiBtent  with  the  claim  for  dower. 
Reed  V,  Dickerman,  13  Pick.  146 ;  Delay  v.  Venal,  1  Met 
57 ;  Upehaw  v.  Opshaw,  2  Hen.  &  Mnuf.  381 ;  Amller  v. 
Norton,  4  Hen.  &  Munf.  28;  Glay  v.  Eart,  TiBana,  1 ;  Craig 
v.  TToMoW,  14  Gratt.  518. 

We  conclude,  therefore,  that  the  acts  relied  on  as  an  elec- 
tion are  not  aoch  as  would  have  estopped  her,  bad  she  been 
cited,  as  the  law  requires,  from  making  her  election  in  court 
after  a  full  explanation  of  her  rights  nnder  the  will.  These 
acts  were  within  the  time  the  statute  gave  her  to  choose,  and 
they  are  not  such  as  in  equity  create  an  estoppel. 

The  widow  must,  therefore,  be  deemed  to  have  failed  to 
make  her  election  to  take  under  the  will.  In  such  a  case,  the 
statute  says  she  shall  retain  her  dower  and  such  share  of  the 
peraoual  estate  of  her  hueband  as  ehe  would  be  entitled  to  had 
her  husband  died  intestate,  leaving  children. 

The  judgments  of  the  courts  below  must,  therefore,  be 
reversed,  and  a  judgment  rendered  in  accordance  with  the 
foregoing  decision. 

As  to  the  real  estate  : 

The  failure  of  the  widow  to  take,  under  the  will,  left  the 
real  estate  to  vest  in  the  devisees  of  the  estate  in  remainder, 
subject  to  the  widow's  dower.  Her  death  terminated  her 
riglit  to  have  dower  assigned,  or  to  claim  any  share  of  the 
accruing  rents  and  profits.  The  will  directs  that  the  residue 
of  the  estate  be  distributed  to  the  testator's  heirs  in  such  por- 
Hons  as  his  wife  may  direct  by  will  or  otherwise.  She  died 
without  exercising  this  power.  Having  failed  to  make  such 
distribntion,  the  devise  takes  effect  in  favor  of  each  of  the 
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heirs  or  his  legal  representativefl  in  equal  shares.  As  the  real 
estate  rested  in  the  residuarj  devisees,  the  rents  and  profits 
accruing  after  the  teBtatoi^a  death  vest  in  them  also.  Thii 
settles  the  right  to  the  proceeds  of  the  sale  of  the  crop  of  com. 

As  between  the  personal  and  legal  representatives  of  John 
Jj.  Smith,  it  belongs  to  the  latter,  bnt  as  the  plaintiSs  in  enw 
have  DO  interest  in  this  claim,  the  judgment  of  the  conrt  belov 
in  regard  to  this  item  is  left  undisturbed. 

These  heirs  are  the  defendants  in  error  in  the  second  above 
case.    This  judgment  is  therefore  affirmed. 


D'Abdshbnt  v>.  Jonrs. 

[4  B.  J.  Lea,  SGI.] 

AdUIMIBTBATIOH    on    estate   of   LirlNO  PEBSOM. 

Lettera  of  ■dmbiBtrMloa  granted  on,  tha  eibito  of  a  living  penon  u«  Trad. 

W.  M.  Rcmdolph,  ioT  complainant. 

Humes  db  Posion,  George  GtUham  and  &U9  tSs  EUtU,  f« 
defendants. 

MoFabland.  J.  The  question  in  this  case  is  the  ndidi^ 
of  an  administration  npon  the  estate  of  a  living  person. 

The  complainant  files  this  bill  to  have  satisfaction  of  fonr 
notes  for  $1,000  each,  executed  to  her  by  William  C.  Harrbon 
on  the  15th  of  Jannary,  1S61,  and  secured  by  a  deed  of  tmst 
on  a  tract  of  land  in  Shelby  county,  which  she  on  that  day  bad 
sold  and  conveyed  to  said  Harrison.  She  states  that  soon  after 
the  date  of  said  transaction  she  left  the  State  of  Tennessee,  uid 
resided  for  several  years  in  the  States  of  the  North,  and  afto^ 
.  wards  in  Enrope,  returning  to  this  State  shortly  before  the 
filing  of  this  bill,  April  26th,  1874.    Upon  her  retnm  she  dis- 
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covered  that  daring  her  abBence,  to  wit,  on  the  10th  of  August, 
1869,  the  defendant,  David  Whitlv,  had  procured  letters  of 
admiDistration  npon  her  estate  from  the  county  court  of  Shel- 
by coDuty,  upon  the  pretext  that  she  was  dead,  and  ae  such  ad- 
miniBtrator  had  filed  a  bill  in  the  Chanuery  Court  of  said  conn- 
ty  against  the  personal  representative  and  devisee  of  said  Har- 
rison (who  had  died)  and  the  heir  of  the  trostee  in  the  deed  of 
trast  (who  had  also  died)  to  have  satisfactioQ  of  said  notes,  al-  ' 
leging  that  they  had  been  lost  or  mislaid. 

The  cause  was  compromised,  and  a  decree  rendered  in  favor 
of  said  Whitly  for  $3,500,  upon  condition  that  he  execute  a 
bond  with  surety  to  indemnify  the  estate  of  said  Harrison,  or 
tlie  devisees  of  said  land,  to  the  extent  of  said  sum  of  $3,500, 
against  all  claims  that  might  be  set  up  by  complainant,  if  alive, 
or  by  any  assignee  of  said  note.  The  bond  was  executed  and 
the  money  paid.  The  prayer  of  the  bill  is  to  have  satisfaction 
of  the  notes  out  of  the  trust  property,  but  that  Whitly  and  his 
sureties  be  held  liable  npon  hie  aforesaid  bond  to  the  extent  of 
the  penalty  thereof,  in  exoneration  of  the  land. 

It  is  conceded  that  the  material  allegations  of  the  bill  have 
been  established,  but  it  is  maintained  that  Whitly  acted  in 
good  faith  and  with  due  caution  upon  the  belief  that  complain- 
ant was  in  fact  dead,  a  belief  justified  by  the  fact  that  she  had 
been  absent  for  more  than  seven  years,  and  the  most  diligent 
inqairiee  among  her  friends  and  acquaintances  could  discover 
no  trace  of  her,  and  it  is  insisted  for  the  defendant  that  the  ad- 
ministration of  Whitly  should  be  held  so  far  valid  as  to  consti- 
tute a  protection  to  innocent  parties  who  in  good  faith  paid  to 
him  money  due  the  complainant. 

A  similar  case  has  never  before  arisen  in  this  State,  so  far  as 
we  know.  It  is  a  question  that  has  recently  attracted  some  at- 
tention. PrevioQs  to  the  decision  of  the  Court  of  Appeals  of 
New  York,  in  1876,  in  the  case  of  Hoderigas  v.  £kat  River 
Savings  Institution,  63  N.  Y.  485,  it  seems  not  to  have  been 
doubted  that  such  an  administration  woald  be  absolutely  void. 
Chief  Justice  Marshall  said,  such  an  act  "  all  will  admit  is  total- 
ly void."  Cfeffoth  v.  Frazier,  8  Cranch ;  and  there  are  numer- 
ous dicta  and  several  decisions  to  the  same  effect.     Sinaon  v. 
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Ivey,  1  Ter.  306;  Allen  v.  Dundas,  3  Term  R  125;  WOwm 
V.  Fraeier,  2  Hnm.  30 ;  Jochumaen  t.  Savings  Bank,  3  Allen, 
87 ;  Taylor  oq  Evidence,  vol.  2,  sees.  1,490, 1,523.  The  ok  in 
■63  N.  Y.,  before  referred  to,  raises  the  direct  qaeetion.  Ad- 
ministratioB  had  been  granted  upon  the  estate  of  one  who  had 
been  absent  and  not  heard  from  for  more  than  seven  jean,  and 
money  collected  from  his  debtor.  It  tamed  out  that  he  wu 
not  JQ  fact  dead,  aod  the  question  was  whether  the  pavinem 
made  by  the  debtor  was  a  protection  against  a  second  denutnd. 
The  judges  were  divided  in  opinion — four  to  three — the  ma- 
jority holding  the  payment  a  protection.  The  decision  haa 
been  severely  criticised  by  Judge  KedGeld  in  15  Am.  I^w 
Beg.  It  is  fair,  however,  to  say  that  the  opinions  present  that 
side  of  the  question  with  all  its  force,  and  show  that  at  leaet 
Bomethin};  may  be  said  in  its  favor.  The  argument  may  be 
briefly  stated  thus :  Upon  proof  of  death,  the  snrrt^ate  waa 
compelled  to  act  and  grant  administration.  Proof  of  seven 
year^  absence  without  being  heard  from  yins  prima  facie  evi- 
dence of  death  which  the  surrogate  might  be  unable  to  rebut, 
and  therefore  he  was  compelled  to  act,  and  grant  the  letters  of 
admiDistrstioD.  Armed  with  these  letters,  the  admiaistnlor 
could  demand  payment,  and  the  debtor  could  not  resist,  and 
therefore,  it  being  a  payment  compelled  by  law,  the  debtor 
ought  to  be  protected,  especially  as  it  is  the  acta  of  the  sup- 
posed decedent  in  remaining  absent  without  communicatinfc 
with  bis  friends  for  more  than  seven  years  that  causes  the  iDJury. 
and  consequently  he,  rather  than  the  debtor,  ought  to  suffer. 

The  decision,  however,  was  to  some  extent  placed  upon  the 
Btatutes  of  New  York,  which  were  assumed  to  be  peculiar  in 
this  respect,  that  is  to  say,  before  administration  can  be  granted 
the  fact  of  the  person's  dying  intestate  shall  be  proven  to  the 
aatiBfaction  of  the  surrogate,  who  Bhall  examine  the  person  ap- 
plying touching  the  time,  place  and  manner  of  the  death,  and 
may  examine  any  other  persons,  and  for  that  purpose  compel 
their  attendance  as  witnesses. 

While  it  is  conceded  that,  in  general,  the  finding  by  the 
court  of  the  fact  upon  which  the  jurisdiction  depends  is  not 
condasive  of  the  jarisdiction,  yet  it  is  maintained  that,  u  in 
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this  instance,  the  conrt  wae  required  to  hear  evidence  and  de- 
termine the  fa(!tB,  the  determinatioa  moat  be  conelnsive  until 
revoked,  bo  far  aa  concemB  third  persone,  who  bad  acted  npoD 
the  faith  thereof.  It  does  not  seem  clear  that  an  admiDistra- 
tion  granted  ander  BQch  a  Btatnte  would  in  this  respect  be  dif- 
ferent from  administration  granted  under  a  statute  simply 
aathorizing  the  granting  of  administration  upon  the  estates  of 
deceased  persons,  bnt  it  is  nnneceeaar;  in  the  present  case  to 
pursue  this  branch  of  the  inquiry. 

The  force  of  the  argument  in  faror  of  the  validity  of  the 
administration  seems  to  apply  especially  to  a  ease  of  this  char- 
acter, when  the  assumption  of  death  rests  upon  the  fact  of 
seven  years'  absence  withoat  being  heard  from,  and  the  hard- 
ship of  requiring  a  debtor  who  has  recognized  an  administrator 
appointed  under  such  circumstances  liable  to  a  second  payment, 
seems  peculiarly  pointed.  It  must,  however,  be  in  principle 
immaterial  what  the  proof  of  death  may  be  as  to  the  effect  of  the 
judgment,  whether  the  court  ^nd  or  asaume  the  fact  of  death 
upon  proof  of  seven  years'  absence,  or  upon  testimony  of  wit- 
nesses directly  to  the  point,  the  question  must  be  the  same ;  that 
is  to  say,  is  the  Jinding  or  assumption  of  the  fact  of  death  by 
the  Probate  Court  conclusive  until  revoked  by  the  same  eonrt, 
or  reversed  on  appeal,  for  we  have  no  statute  authorizing  ad- 
ministration to  be  granted  upon  proof  of  seven  years'  absence 
without  being  heard  from.  It  is  simply  a  common  law  role  of 
evidence,  and  it  has  no  more  force  than  any  other  evidence 
that  may  turn  out  to  be  untrue.  Administration  granted  upon 
such  evidence  is  no  more  lawful  than  if  granted  upon  false  tes- 
timony of  witnesses.  It  may  be  the  misfortune  of  the  parties 
in  interest  in  either  case  that  for  the  time  being  they  are  unable 
to  show  the  real  truth.  In  such  a  case  there  is  real  hardship 
in  requiring  a  debtor  to  pay  the  second  time,  but  such  is 
always  the  effect  of  holding,  as  courts  are  often  compelled  to 
do,  that  fonner  judgments  have  been  rendered  without  Juria- 
diction.  The  defendants  in  this  case  were  unable  to  defeat  the 
demand  of  Whitly,  because  they  were,  unfortunately,  unable  to 
prove  the  real  truth.  Such  misfortune  often  occurs.  The 
hardship  to  the  debtor  cannot  be  regarded  greater  than  to  hold 
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the  creditor  boand  by  an  administratioQ  of  his  estate  in  hie 
lifetime.  To  deprive  him  of  his  property  and  rij^lits  by  a  pro- 
ceeding of  thie  character,  to  which,  by  no  sort  of  construction, 
can  he  be  regarded  as  a  party,  is  a  violation  of  first  priot^pleB. 
It  IB  Baid,  however,  that  it  is  the  fault  of  the  Bopposed  decedent 
in  remaining  absent  for  seven  years  withont  commnDicating 
with  friends  that  gives  rise  to  the  presumption  of  death  and 
caQBes  the  injury,  and  he  ought,  therefore,  to  be  bonnd  by  hii 
own  act.  The  seven  years'  abseoce  may  be  willful,  or  it  may 
be  the  reBolt  of  inaanity,  imprisonment,  or  other  misfortone. 
The  failure  of  friends  and  acquaintances  to  be  informed  as  to 
the  residence  of  the  absent  one,  or  that  he  still  lives,  niay  be 
the  result  of  accident,  or  other  canse.  -In  what  caaes  the  con- 
duct of  a  person  in  remaining  absent  and  conniving  at  the  acts 
of  a  pretended  administrator  should  be  held  fraudulent  and  an 
■eetoppei,  it  is  unnecessary  to  inquire,  as  such  is  not  the  present 
case.  Whitly,  to  whom  administration  was  granted  at  tuat  <^ 
lem,  turns  ont  to  be  in  nowise  related  to  complainant,  and  she 
could  not  have  anticipated  such  a  proceeding,  or  be  held  to 
have  connived  at  it  by  remaining  absent.  A  debtor,  ia  a  ease 
like  the  present,  could  always  obtain  the  indemnity  whidi  in 
this  case  was  obtained,  by  applying  to  a  Court  of  Chancery,  that 
is  a  bond  of  indemnity  against  the  contingency  of  the  creditor 
returning  alive,  an  indemnity  that,  perhaps,  ought  to  be  pro- 
vided by  statute,  and  there  conld  be  no  more  hardship  in  re- 
quiring the  debtor  to  look  to  such  a  bond  for  indemnity  than 
in  requiring  the  creditor  to  do  so.  The  money,  when  thn* 
paid,  should  be  recovered  back,  either  by  the  debtor  who  has 
paid  it,  or  by  the  creditor  who  returns  alive,  and  if  the  sem- 
rity  of  the  bond  fail,  it  would  be  as  great  a  hardship,  to  say  the 
least  of  it,  to  require  the  creditor  to  lose  it  as  to  throw  the  loss 
upon  the  debtor.  Therefore,  the  question  of  hardship  ia  oat 
of  the  way,  and  the  fact  that  the  administration  was  granted 
upon  the  proof  of  seven  years'  absence  forms  no  exception  t« 
the  general  rule,  and  we  return  to  the  simple  question,  whether 
administration  upon  the  estate  of  a  living  person  is  valid.  Hat 
a  Probate  Court,  under  our  statutes,  jurisdiction  to  grant  admin- 
istration otherwise  than  upon  the  eBtates  of  deceased  persons  I 


Diqilized  by  Google 


D'AKUSllENT   t.  JONES.  429 

Our  statates  have  not  the  supposed  pecaliarit^  of  the  stat- 
ntes  of  New  York.  '  They  aicnply  authorize  admiDiatration 
upon  the  estates  of  deceased  persona,  sod  if  the  person  be  not 
dead,  the  court  would  be  acting  ultra  vires  to  appoint  an  ad- 
ministrator. But  it  is  said  the  Probate  Court  has  jurisdiction 
to  ascertain  the  fact  of  death,  and  its  judgment  finding  that 
fact  is  conclusive  until  revoked  or  reversed.  The"  general 
principle  is,  that  the  jarisdietion  being  conceded,  the  judgment 
is  condusive  of  all  matters  involved,  but  if  the  jurisdiction  be 
disproven,  then  the  judgment  is  void  for  all  purposes.  If  it  he 
conceded  that  the  jurisdiction  rests  upon  the  existence  of  a 
particnlar  fact,  then  it  will  not  do  to  say  that  the  finding  of 
that  fact  by  the  court  is  conclusive  of  its  own  jurisdiction,  for 
this  would  be,  to  use  a  common  expression,  "  reasoning  in  a 
circle,"  The  judgment  is  conclusive,  if  the  court  has  jaris- 
dietion, and  its  judgment  that  it  had  jurisdiction  is  conclusive 
of  the  jurisdiction.  There  may  be,  in  some  cases,  confasion 
as  to  what  constitutes  the  jurisdictional  facts,  but  this  would 
seem  to  be  about  as  clear  an  iUostration  of  it  as  could  be 
found.  That  a  Probate  Court  has  assumed  that  a  certain  per- 
son ia  dead,  and  has  granted  administration  upon  his  estate, 
when  in  fact  he  was  not  dead. 

A  similar  illustration  is  given  by  Chief  Justice  Marshall. 
He  says :  "  If  by  any  means  whatever  a  prize  court  should  be 
induced  to  condemn  as  a  prize  of  war  a  vessel  which  was  never 
captured,  it  could  not  be  contended  that  the  condemnation 
operated  as  a  change  of  property." 

The  proper  distinction  is  illustrated  in  the  ca^e  of  Allen  v. 
Dundae,  3  Term  Rep.  125,  where  it  was  held  that  payment  to 
one  named  as  executor  in  a  forged  will,  which  had  been  pre- 
sented and  allowed  in  the  Prerogative  Court,  was  a  protection 
against  the  demand  of  one  who  had  procured  the  proceedings 
on  the  forged  will  to  be  set  aside  and  himself  appointed  admin- 
istrator, this,  upon  the  ground  that  the  person  being  dead,  the 
court  had  jurisdiction,  But  the  judges  said  that  if  the  person 
were  not  in  fact  dead,  the  whole  proceeding  would  be  void. 
So  that  the  jurisdiction  rests  upon  the  fact  of  death,  anA  Ihis 
being  clearly  shown  nntme,  it  must  result  that  the  entire  pro- 
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ceeding  waa  without  jarisdictiun  and  void.  For  at  least  it 
sonndg  almost  absurd  to  say  that  any  man  u  to  be  bound  by 
the  jndgmest  of  a  Probate  Court  that  he  is  dead.  The  aign- 
ment  that  the  court  has  jurisdiction  to  ascertain  the  fact  <rf 
death  is  fallacious,  for  this  muBt  assunie  that  the  coort  may  de- 
cide the  qnestion  either  way,  and  if  it  concludes  that  the  p^^ 
eon  is  not  dead,,  then  it  has  no  jurisdiction  for  any  pnq>0K. 
While  the  court  may  hear  evidence  of  the  death,  the  &ct  it 
j^nerall;  aeeumed,  and  if  the  court  undertake  to  pat  its  finding 
of  the  fact  in  the  form  of  a  judgment,  it  gives  it  no  greater 
validity.  This  conclusion  is  sustained  by  the  great  weight  of 
authority.  The  direct  question  was  fully  considered,  in  a  cue 
precisely  similar,  by  the  Supreme  Court  of  Haseachnsetts,  and 
this  view  held  by  the  unanimous  opinion  of  the  conrt.  See 
Jbchumsen  v.  Savings  Bank,  3  All«n,  87. 

The  principle  is  directly  involved  in  the  (»8e  of  TAompaon 
V.  Whitman,  18  Wall.  457.  By  the  laws  of  New  Jersey  it  was 
made  unlawful  for  any  one  not  at  the  time  a  resident  or  inhab- 
itant of  the  State,  to  gather  clams,  oysters  or  slieU-fish  in  the 
waters  of  that  State,  and  the  law  authorizes  the  seizure  of  the 
vessel  and  its  forfeiture,  which  may  be  declared  by  any  two 
justices  of  the  peace  of  the  county  in  which  the  seizure  oc- 
curred. The  suit  was  in  the  United  States  Conrt  agsiofit  the 
sheriff  who  had  carried  away  the  vessel. 

The  defense  was  the  judgment  of  condemnation  of  two 
justices  of  the  peace  of  New  Jersey,  which  judgment  recitei 
the  fact  that  the  vegsel  had  been  seised  in  their  county.  "Das 
was  held  not  conelusive,  and  it  being  shown  that  the  enzoie 
woe  not  in  the  county,  the  judgment  of  condemnation  was  held 
void. 

Onr  own  case  of  Wilson  v.  Fraeier,  2  Hum.  30,  was  where 
administration  was  granted  in  two  different  counties  about  the 
same  time.  Judge  Keese  said,  "  the  letters  granted  in  the 
county  other  than  the  county  of  the  intestate's  residence  wen 
void." 

Other  similar  cases  are  referred  to  in  the  case  of  Jochumtn 
V.  Savings  Bank,  3  Allen,  87.  If  the  judgment  of  the  Pro- 
bate Court  as  to  the  residence  of  the  intestate  is  free  frCHD  a 
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collateral  attack,  it  can  hardly  be  said  that  the  jadgment  of  the 
coDrt  as  to  the  death  of  the  party  can  stand  upon  a  higher 
groond.  In  fact,  bo  far  as  our  researchea  have  gone,  the  case 
of  Roderigas  v.  East  River  Savings  Institution  Btaods  alone, 
and  even  that  deciBion  seems  to  have  been  rendered  doubt- 
ful upon  a  second  hearing  of  the  case.  See  19  Am.  Law 
Journal. 

As  a  further  argument  against  the  validity  of  the  admiois- 
tration,  ire  need  only  see  to  what  it  would  lead.  If  the  admin- 
istration  was  valid  until  revocation,  as  aigued  in  the  present 
C'lse,  then  it  must  result  that  the  decree  of  the  Chancery  Court 
iii  the  bill  filed  by  Whitly,  to  collect  these  notee,  was  likewise 
condufiive,  for  in  that  view  it  was  a  bill  filed  by  one  who  was, 
for  the  time  being,  properly  authorized  to  act  as  adminiBtrator 
to  collect  assets  due  the  estate.  The  proper  defendants  were 
made,  and  the  coort  had  jnriBdiction  of  the  subject-matter,  and 
the  decree  rendered  in  the  cause  must,  in  that  view,  be  held 
conclusive  upon  alt  parties.  Bnt  suppose  the  decree  had  been 
in  favor  of  the  defendants  in  the  cause,  that  no  such  note  had 
ever  been  executed,  or  that  they  had  been  paid,  would  the 
complainants  in  this  cause  be  bound  by  the  adjudication  ?  Is 
it  poBBible  that  she  could  thus  lose  her  property  and  rights  by 
a  proceeding  to  which  she  was  in  no  senae  a  party  ?  The  de- 
cree was,  in  fact,  for  only  part  of  the  debt. 

Without  attempting  to  further  follow  the  discaseion  into 
refinements,  it  is  saflicient  to  say  that  it  will  at  least  bring  ns 
back  to  the  plain  common  sense  view  of  the  question,  to  which 
we  think  there  is  no  sufficient  answer,  and  that  is,  that  there  is 
uo  law  for  administering  upon  one's  estate  until  after  he  is  dead, 
and  that  no  living  man  is  bound  by  the  adjudication  of  a  court 
that  be  is  dead.  It  might  be  different  if  we  had  a  Btatate  such 
as  exists  in  Rhode  Island,  or  soch  as  the  New  York  court  seems 
to  have  construed  theirs  to  be.  providing  that  after  an  absence 
for  a  given  time  one's  estate  may  be  administered  npon  as  if  he 
were  dead,  snbject  only  to  his  right  to  reclaim  the  proceeds,  in 
the  event  he  return.  Even  then  it  would  be  a  question 
whether  this  would  not  be  depriving  a  man  of  his  property 
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without  doe  proceae  of  law.  See  Albany  Iaw  tToamal  of  Mar 
15,  1S80,  p.  38;^.    But,  at  any  rate,  we  have  no  such  atatate. 

We  hold  the  entire  proceedings  void.  We  also  hold  Whit- 
ly  and  his  sareties  on  his  bond  of  indemnity  liable,  to  the 
extent  of  the  penalty,  for  the  mooey  received  by  him.  The 
amount  thus  realized  will  be  paid  to  complainant  in  exonen- 
tion  to  that  extent  of  the  trust  property.  1  Lea,  586,  It  ap- 
pears that  some  of  the  persons  to  whom  Whitly  distributed  the 
funds  have  voluntarily  paid  to  complainant  part  of  the  amount. 
An  accoiint  of  this,  aa  ordered  by  the  chancellor,  will  be  taken, 
and  the  amonnt  credited  on  the  decree  on  the  indemnity  bond. 
Under  the  circumstances,  we  disallow  interest  dnring  the  war, 
and  until  June  Ist,  1865,  in  accordance  with  our  holding  in 
similar  cases,  upon  the  ground  that  the  parties  were,  for  the 
time  being,  separated  by  the  lines  of  the  faoetile  UTuies,  and  oc- 
capied  toward  each  other  the  relation  of  public  enemies,  be- 
tween whom  commercial  intercourse  was  forbidden. 

With  this  modification,  the  decree  of  the  chancellor  will  be 
affirmed,  and  the  cause  remanded,  and  the  costs  of  this  coort 
divided. 

Fbeeuan,  J.,  dissenting:  I  am  unable  to  agree  with  the 
conclusion  reached  by  the  majority  of  the  court,  for  the  fol- 
lowing, among  other  reasons : 

I  think  it  a  principle  that  runs  through  all  onr  jurispru- 
dence, that  acts  done  by  the  parties  having  prima  facie  le^ 
authority  to  do  them,  as  to  third  parties,  are  valid.  The  party 
may  not  be  able  to  make  good  his  claim  to  the  position  aasumed 
by  him,  or  the  authority  claimed,  wlieu  brought  directly  in 
question,  and  he  may  be  declared  not  entitled  to  it,  or  hie  au- 
Uiority  revoked,  or  declared  invalid,  yet  as  to  third  parties  act- 
ing on  the  faith  of  the  apparent  authority,  they  are  protected, 
and  the  acts  done  as  valid  as  if  the  authority  was  complete,  or 
the  position  assumed  by  the  party  one  to  which  he  had  the  l^^al 
right.  The  case  of  an  officer  de  facto  illustrates  this  principle. 
The  party  who  is  in  an  office,  and  who  assumes  its  fnnctions, 
whether  he  has  authority  by  law  to  do  so  or  not,  Tnay  do  all  the 
acts  incident  to  such  office,  and  as  to  third  parties,  they  are 
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hdd  as  valid  and  effective  as  the  acts  of  an  officer  de  jttre. 
Snrely  the  act  of  a  court  of  competent  jurisdiction  OBght  to 
have  equal  validity  and  equal  force,  when  the  fact  of  want  of 
juriBdiction  does  not  appear  on  the  face  of  its  proceedings,  ae  it 
does  not  in  this  case,  bat  has  to  be  made  out  by  independent  proof 
de  hors  the  record.  Bat  this  case  is  still  stronger.  On  the  facts 
as  presented  to  the  court  at  the  time  of  granting  the  letters  of 
administration,  that  is,  proof  of  absence  from  the  country  for 
seven  years,  withoat  being  heard  from,  the  court  could  not 
have  refused  to  grant  the  letters  of  administration.  Why} 
Because  it  had  power  to  grant  letters,  on  legal  evidence 
of  death  of  a  party,  and  these  facts  constituted  such  evi* 
dence.  When  shown,  the  law  said  she  was  dead.  It  was  legal 
proof  of  the  fact.  In  law,  the  fact  of  death  appeared  to  the 
court.  If  administration  had  been  ref  osed,  the  applicant  could 
have  appealed  to  the  Circuit  Court,  and  if  refused  there,  on 
these  facts  this-  court  vonld  have  reversed  their  action  and 
compelled  the  grant.  Is  it  possible  that,  on  this  state  of  facts, 
the  act  is  void,  and  confers  no  authority  %  It  might  be,  in  sneh 
a  case,  that  the  letters  would  be  granted  on  proof  of  a  state  of 
facte  giving  legal  authority  for  the  action  of  the  court,  and 
under  a  judgment  of  this,  the  court  of  last  resort  in  the  State, 
and  that  a  judgment  perfectly  valid  on  its  face,  the  only  one 
the  law  allowed,  and  yet  on  the  theory  of  the  majority  opinion, 
all  the  acts  done  under  this  judgment  would  be  void,  and  third 
parties  bo  held  to  hare  obeyed  the  judgment  at  their  peril  and 
in  their  own  wrong. 

Suppose  the  county  court  had  refused  to  grant  the  letters 
oa  procedendo  and  mandate  from  this  court,  would  not  a  man- 
damus be  issued  to  compel  them  to  do  bo  ?  If  on  mandate  to 
do  BO,  after  the  right  had  been  adjudged,  the  justices  had  re- 
fnsed  to  comply,  would  we  not  commit  them  for  contempt! 
Most  assuredly.  Can  we  rightfully  compel  a  court  or  any  one 
else  to  do  an  act  not  authorized  by  law,  but  forbidden  by  it  I 
If  it  be  reqnu^d  by  law,  can  it  be  void  by  the  same  lawt  If 
so,  why,  and  by  what  process  of  reasoning  is  the  conclusion 
reached?  I  am  at  a  loss  to  see  the  reason.  The  opinion  fur- 
□ishes  none.  The  act,  then,  of  the  court  was  l^al  when  dose. 
Vol.  n.— 28 
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If  SO,  was  not  the  aathoritj  conferred  by  it  also  t^all  What 
was  that  anthoritj  t  To  collect  the  asaetB,  the  debta  dae  tlie 
adjudged  intestate,  to  enforce  sach  collection  by  process  of  law, 
if  necesBary.  He  cotild  then  compel  the  payment  of  these 
debts  in  this  case.  If  bo,  it  was  the  legal  duty  of  the  debtoit 
to  pay,  BO  that  we  haye  the  strange  conclusion,  that  what  the 
law  compels  a  man  to  do,  is  unlawful,  and  where  the  law  im- 
poses a  duty,  the  performance  is  by  the  same  law  niil&wfiil,  and 
the  act  void.  If  this  is  not  self-contradietoiy,  and  an  atgn- 
ment  that  destroys  itself,  I  am  at  a  loss  to  see  what  wonld  bei 
Whatsoever  a  proposition  is  stated,  the  opposite  of  which  is  a 
contradiction  and  absnrd,  we  may  be  sure  the  propositi(Ki  is 
tme.  So  when  we  assert  that  of  which  the  opposite  is  admitted 
to  be  tme,  we  may  be  certain  onr  proposition  is  false  and  sd- 
Rustainable.  Now  we  are  compelled,  on  the  theory  of  the  ojun- 
ion,  to  assert  the  act  of  granting  the  letters  and  paymait  by 
these  parties  was  wrong,  and  yet  admit  that  it  was  l^al,  and 
coald  have  been  compelled  to  have  been  by  law,  the  court  and 
the  parties  could  have  done  nohow  else.  With  all  this,  we 
now  hold  both  acts  void  and  illegal.  The  answer  to  this  I  am 
unable  to  see,  and  until  I  do,  I  must-  dissent  from  the  oondn- 
sions  based  on  such  premises.  In  reply  to  the  radical  error  in 
the  opinion,  as  I  think,  that  the  court  had  no  jurisdiction  to 
grant  letters  of  administration  except  on  a  dead  man's  estate, 
I  need  but  say  that  the  court  had  jarisdictiou  of  the  qaet- 
tion,  the  sabject-matter.  Jarisdictiou  is  conferred  by  law. 
Whether  the  facts  on  which  the  jurisdiction  could  be  exensBed 
depends  on  these  being  made  to  appear  by  proof.  That  vaa  ■ 
matter  for  the  jadgment  of  the  conrt  acting  on  the  facts  before 
it.  The  proof  may  not  have  been  sufficient,  but  we  are  not  re- 
vising that  jadgment,  and  therefore  called  on  to  weig^  it 
But,  as  I  have  shown,  the  case  was  made  out,  and  on  the  ficts 
the  authority  for  its  action  was  complete,  and  therefore  the  set, 
when  done,  was  the  only  legal  judgment  that  could  have  been 
rendered.  This  being  so,  on  even  the  principle  of  the  opinion, 
that  in  a  case  of  death  of  a  party  the  conrt  had  legal  aothoritr 
to  act,  beoauee  the  death  was  legally  proven.  Yet  this  act  is 
held  void,  by  reason  of  subsequent  proof  developed,  and  tbe 
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effect  declared  to  render  all  who  acted  under  thiB  aathoritj  illegal 
and  void.  Thie  involTeB  tlie  proposition- tbat  a  third  party  is 
to  obey  the  judgment  of  a  coart  of  competent  jnriBdictiou, 
valid  on  its  face,  at  his  peril,  that  peril  being  that  it  may  tnrn  out 
the  proof  was  not  BuflGcient,  or  after  proof  may  show  that  tha 
court  erred  in  what  it  did.  This  principle  would  be  snbver- 
sive  of  all  sound  policy,  and  compel  every  man  to  guarantee 
the  correctQese  of  the  action  of  the  judicial  tribunals  of  tho 
country.  Surely,  the  citizen  ought  to  have  some  benefit  from 
the  generally  conceded  legal  presumption  in  favor  of  the  regu- 
larity of  their  action.  The  reeolt  I  would  reach  is,  that  the 
subsequently  developed  facts  furnish  the  ground  for  vacating 
or  revocation  of  the  letters,  but  being  granted  properly  at  the 
time,  all  acts  done  under  authority  should  be  held  valid. 

This,  it  seems  to  me,  is  more  in  accord  with  sonnd  legal 
amdog^ee,  and  better  agrees  with  a  wise  public  policy.  In  sap* 
port  of  this,  I  suggest  that  such  cases  are  rare,  this  being  the 
first  in  this  coart  since  the  existence  of  our  State,  eighty  o(fd 
years.  They  can  never  occur  without  more  or  less  neglect  of 
attention  to  property  and  interest  on  tho  part  of  the  claimant. 
Sach  neglect,  and  such  protracted  absence,  without  notice  of 
whereabouts,  furnishes  in  law  the  ground  for  such  an  adminis- 
tration. The  party  must  be  assomed  to  have  acted  with  a 
knowledge  of  the  law  on  this  subject,  and  having  made  the  case 
by  hia  own  ne^igent  conduct,  ought  not  to  be  allowed  to  aver 
the  action  of  others  on  the  fact  as  a  wrong.  The  principle  is 
that  no  man  can  assign  the  result  of  his  own  conduct  as  a  legtA 
wrong,  much  less  hold  third  parties  responsible  for  such  re- 
snlts.  This  is  a  self-evident  proposition.  The  theory  of  the 
majority  opinion  is  that  it  may  be  done. 

Which  ought  to  suffer,  the  party  who  has  contributed  at 
least  in  some  degree  to  the  injury,  or  parties  wholly  innocent 
of  all  wrong!  In  fact,  it  may  be  maintained  that  the  present 
complainant  has  made  out,  by  her  own  condact,  the  entire  case, 
requiring  the  action  of  the  county  court  and  the  grant  of  the 
administration.  What  she  did  had  authorized  it  by  law.  Tet 
she  is  now  allowed  to  come  in  and  make  innocent  third  parties, 
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who  acted  ander  the  facts  aa  she  made  them,  boSbt  heavy  loa 
for  her  gain.    To  this  I  cannot  assent. 

KcFabland,  J.,  apon  petition  to  rehear,  said:  We  have 
Been  asked  to  rehear  tliiB  case  on  account  of  its  noyeltj.  The 
only  additional  argnment  offered  is  a  review  of  the  question  in 
the  American  Law  Review,  of  May,  1880.  This  article  con- 
cedes that  the  weight  of  authority  is  in  favor  of  our  concln- 
sion,  and  refers  to  additional  aathonties  in  its  support  that  we 
have  not  had  accera  to.  Moore  v.  Smith,  11  Rich.  Law  (S.  C), 
569 ;  Melia  v.  Simmons,  45  Minn.  334.  The  author  only  nn- 
dertabes  to  say  that  something  may  be  said  on  the  other  side 
of  the  qneetion,  and  puts  forth,  somewhat  donbtingly,  the  sag- 
gestion  that  the  jurisdiction  does  not  depend  npoa  die  iaxA  of 
death,  but  upon  the  allegation  of  the  fact  in  the  application  f<ff 
letters  of  administration. 

If  disposed  to  enter  further  with  the  discussion,  we  think 
ift  could  be  shown  that  this  positiou  is  unsound.  But  we  are 
content  to  rest  our  conclusions  upon  the  reasons  and  authority 
already  given. 

The  other  points  in  the  petition  have  been  fully  considned 
in  the  foregoing  opinion. 

Ab  to  the  interest  after  June,  1865,  while  it  is  true  that 
complainant  was  absent  with  the  notes  in  her  possession,  so 
that  they  could  not  have  been  paid,  yet  it  is  not  shown  that  the 
defendants  were  ready  or  desired  to  make  payment,  or  that 
they  lost  the  interest. 

Petition  to  rehear  dismissed. 


Bee  Uelia  v.  Bimmoiu,  1  Aid.  Frob,  K  US,  and  cases  Id  note. 
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OOLLIHB  VS.  GbIHEBET. 
[Se  Ohio  Steta,  17.] 

Devise  of  "  pbofitb  ard  BENKFrrfl  "  wot  a  feb. — ExBoonoK  op 

POWKR  BY   KXKOUTOHfl   WHEN  ATX   DO   NOT   QUALIFT. 

Testator  devlMd  the  sole  um  of  certain  red  estate  to  hii  wife  so  long  u  she  r«- 
muned  his  widow,  Kod  at  the  time  she  ceased  to  be  Ma  widow  the  "profits  and 
benefits"  of  each  real  estate  to  be  equally  dirided  between  his  children  and 
grandchildren,  adding  a  direction  that  when  his  son  Samoel  attained  mtjority, 
said  r«al  eetate  should  be  sold — prorided  bis  wife's  widowhood  was  ended — 
and  the  prooeeds  divided  amongst  the  same  benefidtuies.  He  named  execu- 
tors, directing  them  to  "  act  and  *ee  the  accomplishment  of "  bli  will.     Hd4 : 

That  b;  the  words  "profits  and  benefits"  the  testator  did  not  Intend  to  devise  B 
lee. 

That  the  direction  to  sell  was  imperaUve;  and  the  Ume  of  sale  after  Saihnel 
became  of  age  and  the  widow's  estate  ceased. 

That  tlie  dnt;  of  moklDg  the  sale  devolved  on  the  execntors,  and  a*  one  declined 
to  qoalify  Uie  other  ihonld  ezecnie  the  same. 

T&E  plaintifF,  Maria  Collier,  is  the  half-flister,  on  the  part  of 
her  mother,  of  Oris  M.  Painter,  deceaaed,  and  as  each  is  the 
Bole  diBtribntee  of  his  personal  estate.  The  object  of  the  peti- 
tion is  to  enforce  a  tmst  alleged  to  ariae  under  the  fonrth 
item  of  the  will  of  Samuel  Painter,  deceased. 

The  following  is  a  copy  of  the  will : 

"  Whereas,  I,  Samuel  Painter, ,  of  Perry  township,  in  the 
county  of  Colambiana,  and  State  of  Ohio,  being  of  a  eonnd 
and  disposing  mind  and  memory,  do  make  this  my  will,  kearby 
revoHng  all  other  will  or  wills  heartofore  by  me  made,  this 
Widy  to  be  and  remain  my  last  will  and  testimoney  in  manner, 
as  follows : 

"  let.  I  direct  my  funeral  expenses  and  and  all  my  jnst 
depta  to  be  paid. 

"  2d.  I  bequeath  to  my  two  sons  and  grandson,  nameley, 
Seth  Painter,  Samuel  Painter,  and  Oris  M.  Painter,  a  certain 
tract  of  land,  being  and  lying  in  Vanvjort  county,  in  the  State 
of  Ohio,  containing  three  hundred  and  thirty-two  acres  and 
seventy-six  hundredths,  vnch  land  I  bold  by  patent  from  under 
the  hand  of  Martin  Tan  Bnren,  president  of  the  United  States, 
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dated  twentj-firat  day  of  Angnet  eighteen  hundred  and  thirtj- 
seven,  to  them  and  their  haira,  iar  ever  to  be  equeley  divided 
between  them,  one  hundred  and  eleven  acres  each. 

"3d.  I  bequeath  to  m;  three  daughters,  namley,  Loniae 
Thomson,  wife  of  John  Thomson,  Lneinda  Grimesey,  wife  of 
John  Grimesey,  and  Lydia  Ann  Footer,  a  obtain  tract  of  land 
lying  in  Goshen  township,  Mahoing  county,  State  of  Ohio, 
containing  thirty-two  acres,  to  be  equeUy  devided  between 
them  according  to  value. 

"  4th.  I  will  and  bequeath  to  my  wife  Mary,  the  hold  and 
soald  use  of  all  my  reail  estate  not  hearto/ore  beqiteth,  bo  long 
as  she  remains  my  widow,  and  at  the  time  she  geaeth  to  be  my 
widdow,  ^eproffeta  and  benefits  of  the  above  said  read  estate 
shall  be  equeley  decided  between  my  six  children  and  my 
grandson  Oris  Fainter,  share  and  share  alike. 

"  I  direct  that  when  my  son  Samuel  Fainter  shall  arive  at 
the  age  of  twenty-one  years,  that  the  above  merition  real  estate 
shall  be  soald  (provided  that  my  wife's  wlddoxo-hood  AaSi 
have  aeeth  before  that  time),  and  to  be  devided  between  them 
as  follows :  Seth,  Samuel  and  Oris  two  shares  each,  and  the 
rest  of  my  children  one  share  each. 

"And  laaUffy,  I  constitnte,  namtaiate  and  ajpoint  my  son 
Seth  Painter,  and  my  son-in-law  John  Grimesey,  my  execnton, 
to  act  and  see  the  accomplishment  of  this,  my  last  will  and 
teatimoTiey,  acording  to  the  trne  intent  and  meening  thereof. 
In  witness  tharof,  1  Aearunto  set  my  hand  and  seaU  this  thir^- 
first  day  of  August,  in  the  year  one  thousand  eight  hundred 
ani/ourty-eight." 

The  testator  at  the  date  of  his  will  was  in  the  60th  year  of 
his  age,  and  he  died  July  39, 1851.  His  will  was  doly  ad- 
mitted to  probate  in  the  same  year,  and  letters  testameutaiy 
were  granted  to  John  Grimesey — the  other  execntor  named, 
Seth  Painter,  declining  to  accept  the  trust.  The  widow  elected 
to  take  under  the  will.  At  the  date  of  the  will  she  was  fifty- 
five  years  of  age ;  and  the  testator's  son,  Samuel,  was,  at  that 
time,  in  the  9th  year  of  his  age. 

The  widow's  estate  determined  on  May  18,  1874,  by  her 
death.    The  testator  left  six  children  sarviving  him,  and  his 
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grandson,  Oris  M.  Painter,  who  was  a  son  of  a  deceased  sou 
of  the  testator.  Oris  died  September  17,  1864,  intestate,  and 
without  iasae,  leaving  the  pkintiff  his  half-sister,  as  before 
stated. 

The  petition  states  that  all  of  the  legatees  named  in  the 
fonrth  item  of  the  will,  except  Oris,  "  conveyed  away  their 
interests  in  said  premises,  nnder  said  will,  by  deeds  in  fee,  and 
that  the  defendant,  John  Pow,  holds  said  intereste,  and  is  now 
in  the  possession  of  the  same." 

The  petition  also  avers,  "that  said  real  estate  was  devised 
Co  be  sold  by  said  will,  and  the  proceeds  to  be  divided  among 
the  legatees,  and  thereby  became  personal  property,  and  that 
on  the  death  of  said  Oris  M.  Painter,  all  his  personal  estate 
descended  to  plaintifE  as  his  sister  of  the  half  blood,  including 
his  interest  of  one-fifth  in  the  real  estate  aforesaid,  and  that 
she,  the  plaintiff,  is  the  owner  of  all  said  Oris  M.  Painter's 
interest  in  said  lands." 

The  plaintiff  prays,  in  snhetanoe,  for  the  sale  of  the  premises 
by  the  execntor,  and  for  general  relief. 

John  Grimeaey,  the  acting  executor,  and  John  Pow,  are 
made  defendants. 

In  the  Coort  of  Common  Pleaa  the  ease  was  heard  on  peti- 
tion, answer  and  reply,  and  a  decree  was  rendered  for  the 
plaintifi.        , 

On  appeal  the  defendants  on  leave  withdrew  their  answer, 
and  each  filed  a  demurrer  to  the  petition  on  the  ground  that 
there  was  a  defect  of  parties,  and  also  on  the  ground  that  the 
facts  stated  did  not  constitate  a  cause  of  action. 

On  the  motion  of  the  defendants  the  cause  was  reserved  for 
.    decision  by  this  coort. 

Cfl^ke  ds  MeVicker,  for  plaintiff. 

Kermett  <&  Ambler,  for  defendants. 

"Whtie,  J.  The  main  controversy  depends  upon  the  con- 
struction of  the  fonrth  ifiem  of  the  wilL  The  qnestion  is 
whether  the  sale  of  the  lands  therein  provided  for,  is  directed 
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to  be  made  od  the  amraJ  of  Samnel  at  the  age  of  tweD^-<n« 
years,  and  after  the  termination  of  the  estate  of  the  widow; 
or,  whether  the  direction  to  sell  is  made  contingent  on  tiie 
widow's  estate  terminating  befcfre  SamuePs  arriving  at  age. 
The  claim  of  the  defendants  is  that  the  power  of  sale  is  thus 
contingent ;  and,  hence,  that  as  Samnel  became  of  age  before 
the  determination  of  the  estate  of  the  widow,  the  provieioa 
directing  a  sale  and  the  divieion  of  the  proceeds  ceased,  on  his 
arriving  at  age,  to  be  operative.  They  further  claim  that  oo 
the  determination  of  the  estate  of  the  widow,  the  fee  of  the 
land  passed  to  the  children  and  grandson  of  the  testator,  under 
the  devise  of  the  "  profits  and  benefits  *'  of  the  real  estate.  We 
do  not  qnestion  that  a  devise  of  the  rents  and  profits,  or  of  the 
"  profits  and  benefits  "  of  lands,  withoot  qualification  or  limita- 
tion will  impliedly  carry  the  fee.  Bnt  in  order  to  determine 
whether  there  is  sndi  qnalification  or  limitation,  we  most  look 
into  the  whole  will,  with  the  view  of  ascertaining  the  sense  in 
which  the  terms  were  nsed  by  the  testator ;  and  when  sndi 
sense  is  ascertained  to  give  it  the  effect  intended.  Sndi  terms 
cannot  be  held  to  carry  the  fee  when  it  appears  from  other 
parts  of  the  will  that  the  fee  is  otherwise  disposed  of. 

Whether  the  fee  is  otherwise  disposed  of,  in  the  present 
case,  depends  npon  the  clause  in  item  fonr,  already  r^erred  to, 
directing  the  land  to  be  sold.  , 

The  clause  not  only  directs  a  sale,  bat  it  makes  a  dispoeiticn 
of  the  proceeds  of  the  sale.  It  provides  that  the  proceeds  rf 
the  sale  shall  be  divided  between  the  children  and  the  gnud- 
child  as  follows :  To  Seth,  Samuel,  and  Oris,  two  shares  each, 
and  to  the  rest  of  the  children  one  share  each.  According  to 
the  claim  of  the  defendants,  the  bequests  of  two  shares  each  to 
Beth,  Samuel  and  Oris  are  made  contingent  npon  the  estate  of 
the  widow  terminating  before  Samuel  became  of  age.  If  her 
estate  ceased  a  day  before  he  became  of  age,  the  land  was  to 
be  sold,  and  Seth,  Samuel  and  Orris  were  each  to  have  two 
shares  of  the  proceeds.  Bnt  if  the  widow's  estate  shonld  cease 
a  day  after  Samuel  became  of  age,  there  was  to  be  no  sale,  and 
these  bequests  were  not  to  take  effect. 

That  such  was  not  the  intention  of  the  testator  seems  to  as 
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to  be  dear.  The  object  of  tbe  testator  in  poBtponiof;  the  sale 
nntil  bJB  wife's  widowhood  sbonld  cease,  was,  it  seems  to  as,  to 
preserve  to  her,  during  her  widowhood,  the  use  of  the  land ; 
and  that  the  following  is  tbe  tme  reading  of  the  clause :  "  I 
direct  that  when  my  son  Samuel  Painter  shall  arrive  at  the  age 
of  twenty-one  years,  that  the  above-mentioned  real  estate  shall 
be  sold,  provided  that  my  wife's  widowhood  Bball  hare  ceased 
before  that  time,"  that  is,  before  the  making  of  such  sale. 

Tbe  provision  in  the  preceding  claose,  directing  "  the  pro- 
fits and  benefits"  of  tbe  land  to  be  divided  eqnally  between 
his  children  and  grandson,  is  not  without  effect  npon  tbe  con- 
struction we  give  to  the  subsequent  clanse.  That  provision 
was  intended  to  dispose  of  the  nee  or  annnaL  rents  and  profits 
of  the  land  for  the  period  that  might  intervene  between  tbe 
termination  of  the  widow's  estate  and  the  sale,  whether  her 
estate  ceased  before  or  after  Samael  became  of  age. 

The  direction  to  sell  the  land  is  imperative,  and,  it  seems  to 
OS,  the  dnty  of  making  the  sale  is  imposed  on  the  executors. 
There  is  no  discretion  vested  in  them  whether  tbe  lands  shall 
be  sold  or  not.  The  direction  is  that  the  real  estate  shall  be 
sold,  and  tbe  proceeds  of  tbe  sale  divided  among  the  persons 
designated. 

The  beqaest  is  of  money,  tbe  proceeds  of  the  sale  of  the 
land,  and  not  of  the  land.  The  beneficiaries  under  the  will 
take  the  property  with  the  character  impressed  upon  it  by  the 
testator.  In  the  present  case  they  take  it  as  money,  and  in  the 
character  of  pecuniaiy  legatees ;  and  the  fact  that  Oris  died 
before  the  time  arrived  for  making  the  sale  did  not  change  tbe 
nature  of  the  bequest.  His  interest  became  vested  at  the 
taking  effect  of  the  will,  and,  on  his  death,  his  right  passed  to 
his  personal  representatives,  heading  v.  BlachweU,  Baldw. 
C.  Ct.  166 ;  Bvnehart  v.  Earriaon'a  E£r8,  Id.  177. 

That  tbe  testator  intended  that  the  sale  of  the  land  and 
division  of  the  proceeds  should  be  made  by  the  executors,  is 
shown,  we  think,  by  the  language  used  in  the  last  clause  of  the 
wiH.  He  appoints  his  son,  Seth  Painter,  and  his  son-in-law, 
John  Grimesey,  his  executors,  and  directs  them  to  "act  and  see 
the  accompliabment  of  this  my  last  will  and  testament,  accord- 
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iDg  to  tbe  true  intent  and  meaning  thereof."  It  seems  to  na 
tho  testator  conld  not  have  intended  to  derolre  tbe  making  of 
the  Bale  and  diBtribntion  of  tbe  proceeds  npon  bis  heirs ;  but 
that  he  regarded  this  as  a  matter  to  be  accompbsbed  by  hit 
executors. 

As  one  of  tbe  execntors  refused  to  set,  tbe  dntj  of  execnv 
ing  the  trust  devolved,  under  tbe  statnte,  upon  tbe  otbs- 
execntor.    S.  &  C.  Stat.  1629,  §  65. 

The  remaining  question  is,  whether  there  is  a  defect  of 
parties.  Aa  tbe  interest  vested  in  Oris  is  to  be  regarded  m 
personal  estate,  bis  personal  representatiTe  ought  to  be  made  i 
party.  He  died  intestate ;  hence,  if  there  has  not  been,  then 
ought  to  be  an  administrator  appointed  of  his  estate,  so  th^ 
to  tbe  extent  that  may  be  necessary,  the  money  belonging  to 
bis  estate  may  be  applied  to  the  purposes  of  administratioo. 

Tbe  interests  acquired  under  the  will  by  the  other  I^ateei 
having  been,  by  them,  vested  in  John  Pow,  be  is  the  proper 
party  to  represent  such  interests. 

If  the  property  in  question  conld  be  considered  as  land  de- 
vised to  Oris,  it  would  have  descended  from  him  as  ancestral 
property  to  those  who  were  of  the  blood  of  tbe  testator  from 
whom  the  estate  came.  Bnt  as  it  must  be  regarded  aa  of  tbe 
personal  estate  of  Oris,  while  the  beirs  may  have  been  proper, 
we  are  not  prepared  to  say  that  they  are  necessary  parties. 

The  demurrer,  on  the  gronnd  tliat  the  petition  does  not 
show  a  cause  of  action,  is  overruled ;  and  as  to  tbe  gronnd  of 
there  being  a  defect  of  parties  it  is  sustained. 


BSTlseof  rents  and  profltSr— "Tohave  the  Inuei  and  profltauid  to 
have  the  land  is  all  one."  Faikei  t.  Rummer,  Cro.  Wlin  190;  h.  p.  Btemn 
V.  Qarnett.  8  BimouB'  R  868;  ar^porto  EUiott,  0  Whart  R  (Penn.)  5M; 
BampBon  T.  Randall,  78  He.  R  lOB;  and  a  aimllar  effect  to  given  (o  a  devise  c€ 
the  "  net  income,"  or  "net  profits."  Eailv.  Rowe,  SSHe.R  414. 

6o  of  a  bequest  of  the  income  or  Interest  of  penonal  propertj,  whether 
such  income  or  interest  be  bequeathed  throoj^  an  executor  or  a  trustee,  or 
directly  to  the  iMneflciuy.    Ward  v.  Amory,  1  Curtis'  C.  C.  R  41B,  42& 

But,  at  common  law,  where  It  appears  that  the  rents  are  to  be  paid  to  Ox 
beneficiaiy  by  the  executor  or  trustee,  aa  where  the  executor  was  directed 
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"  to  lease  the  term  and  p&j  over  the  rent  to  the  teetator'a  poor  kindred  to 
whom  such  profits  were  devised,  the  title  to  the  term  was  in  the  executor  bb 
trufltee."  Ptr  Walworth,  Ch.,  in  Craig  v.  Craig,  8  Barb.  Ch,  R  76,  96.  See, 
also,  Paterson  t.  EIIib,  11  Wend,  R.  369,  per  Edmonds,  8,  p.  30a 

The  Bame  rule  applies  to  the  income  of  personal  property.  Waid  t. 
AmoT7,  rupra. 

If  it  appear  doubtful  whether  a  deriae  of  real  estate  or  of  Ita  uae  only  was 
intended  by  a  testator,  the  former  constructicm  should,  It  seems,  prevail. 
Patereon  v.  Ellis,  mipra,  p.  298. 

A  devise  of  rents  and  pro6ts  for  a  limited  period  is  a  devise  of  the  land 
for  the  period  specified.  Cooper  v.  Pogue,  92  Peon.  St  R  2Si;  Fa,j  v.  fay, 
1  CuHh.  R  98;  see  Benttey  t.  Eaufbaan,  86  Penn.  St.  R  99;  Handlebaum  t. 
McDoneli,  29  Mich.  R  78;  18  Amer.  R  SI. 

Implied  power  to  exeentora  to  hoU  landr—Wliere  a  vrill  naming  an 
executor  contains  a  direction  that  real  estate  be  sold,  yet  Intrusts  to  no  per- 
son expresslf  the  duty  of  selling,  this  dut;  will  be  deemed  impliedly  cast 
upon  the  executor  if  the  will  intrust  to  him  the  distribution  of  the  fund  to 
be  produced  by  the  sale  (Lockart  v.  Northington,  1  Bneed.  R  S18;  Handle- 
baum t.  ODonell,  29  Hich.  R  78;18Amer.  R  61);  orif  thewiU  unite  in  a 
common  disporition,  such  fund  and  the  teetator's  personalty.  Graj  v.  Hen- 
deraon,  71  Penn.  St.  R  868. 

Thus,  where  a  will  read  as  follows:  "  I  wish  all  mj  debts  to  Iwas  speedily 
paid  as  poedble,  for  which  purpose  I  desire  that  the  tract  of  land  on  wMdi 
Dnlin  lives,  tt^ther  with  all  penonal  property  thereon,  may  be  sold  and  ap- 
plied to  that  purpose,  and  in  aid  of  ttiat,  as  soon  as  sales  can  be  effected,  so 
much  of  my  city  property  as  may  be  neceasary  to  effect  that  object,"  no 
person  being  named  to  m^e  the  sales,  Init  executors  appointed,  it  was  said 
that  the  power  to  sell  "is  apower  vesl«d  in  them  by  necessary  Implication. 
The  land  Is  to  be  sold  for  the  purpose  of  paying  the  debts,  which  is  a  duty 
devolving  upon  the  executors;  and  it  follows,  as  a  matter  of  course,  that 
the  teatfttoc  inl«nded  his  executors  should  make  the  sale  to  enable  them  to 
disdiarge  the  duty  and  trust  of  paying  the  debts."  Peter  v.  Beverly,  10 
Peters'  R  683,  665;  see  also  Blount  v.  Moore,  Si  Ala.  860. 

A  testator  directing  so  much  of  his  real  estate  as  necessary  to  raise  certain 
legacies  to  be  sold  at  public  vendue,  when  his  children  should  t>ecome  of  full 
age,  and  the  remainder  of  the  real  estate  "  to  be  leased  or  rented  "  by  his 
executors,  and  upon  the  majority  of  the  youngest  child,  all  real  estate  not 
otherwise  disposed  of  to  t>e  sold,  and  the  proceeds,  with  the  amount  of  the 
personalproper^,dividedamoDg  the  children.  Chancellor  Kent  observes:  "I 
think  it  is  a  veiy  necessary  conclusion  that  the  executors  were  the  persons 
intended  by  the  testator  to  execute  llie  power  to  sell,"  speaking  particularly, 
it  would  seem,  of  tlie  power  to  sell  to  pay  legacies.  Davoue  t.  Fanning,  3 
Johns.  Ch.  R  203. 

Some  stress  was.  In  the  opinion  of  the  chancellor,  laid  on  the  circumstance 
of  a  sale  at  public  auction  bdng  directed.  But  this  direction  ought  not  ap- 
parently to  have  iuQuenced  the  deddon.    "It  bas  been  settled  law  since  the 
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Tear  Books,"  remarks  Nelson,  Ch,  J.  in  Bogert  t.  HerteD,  4  HHl'a  B.  m, 
600,  "  that  a  power  ghea  in  a  will  to  sell  land  for  the  puipooe  of  psjiaf 
debts  and  legociea,  or  for  making  diviaion  of  the  produce  without  naini>g 
the  donee,  will  vest  in  the  executor  bf  implication." 

In  a  later  New  York  case  a  will  directed  after  death  of  testatw's  wife  a 
sole  of  land  and  division  of  the  net  proceeds  among  certain  peisons.  Scmm 
(d  those  entitled  to  these  proceeds  were  aliens,  incompetent,  as  the  law  of  the 
State  then  was,  to  take  real  estate  ttj  deriae.  No  donee  of  the  power  being 
named,  a  power  to  the  ezecutora  was  held  to  be  implied,  ' '  becaose  the  fiad 
raised  is  distributable  bj  them  in  that  character."  As  no  erent  bad  oemned 
which  rendered  the  purposes  of  the  sale  unattainable,  "the  purpose  of  tbe 
sale  for  the  convenience  of  diriHion  and  to  enable  the  aliens  to  take  still  cqd- 
Unuedj"    Meakings  t.  Cromwell,  0  N.  T.  R  186,  148. 

So  far  as  the  mere  convenience  of  division  affects  the  question,  it  is  wvtlij 
of  remark  that  in  Lovett  v.  Oiilender,  86  N.  T.  R.  617,  Dftviea,  Ch.  J.,  ronaiks 
of  a  power  of  sale  given  to  executors  merelj  for  the  purpose  of  divinon  ttat 
"  as  the  law  made  that  division  upon  the  death  of  the  testator,  the  provincai 
Is  inoperative  and  has  nothing  to  support  it"  See  86  N.  T.  R  p.  BS8.  Bat 
see  Einnier  t.  Rogers,  43  N.  Y.  R.  (Hand).  681.  In  a  North  CaroUiM  case, 
it  is  said  that  "a  simple  direction  in  a  will  to  diculs  an  estate  real  and 
peraonal  is  bj  no  means  a  direction  to  aatl  the  real  estate  for  diriaiea.'' 
McDowell  V.  White,  68  N.  C.  R  6S.  Bee  Alexander  t.  Wallace,  8  Lea's  B. 
660.  It  has  been  held  in  Massachusetts  that  a  bequest  of  "all  die 
reddue  of  my  eetat«,  both  real  and  personal,  of  whatever  name  <»  natnn 
soever  or  wherever  said  proper^  ma;  be  found,"  with  a  directioD  to 
the  executor  "  to  eoBe^  all  the  last  above  specified  property  u  aocu  as 
can  be  done  consistentlj  without  saciiflcing  too  much  by  forcing  the 
sale  thereof  in  an;  improper  nuuiner,  not  however  to  exceed  the  tenn  of  five 
jears,  and  pa;  over  the  same,"  vests  bj  implication  a  power  to  mH  the 
real  estate  in  the  executor.  Going  v.  Emer;,  16  Pick.  R  107;  S»  Amer.  Dec^ 
040.  See  Hamilton  v.  Hamilton,  08  DL  R  254.  And  in  New  Jemej  the 
same  inference  was  drawn  from  the  following  clause  in  a  will :  "  I  apptint 
m;  beloved  and  trust;  son  *  m;  sole  executor  of  this  m;  last  will  and  testa- 
ment. M;  will  and  wish  is  to  consult  the  bore,  whether  it  will  be  beat  to 
sell  it  or  otherwise — the  homestead  propert;."  Haggert;  v.  Lenlennan,  90 
N.  J.  E!q.  R  87.  But  a  strict  rule  against  the  implication  where  there  was  no 
dharge  on  the  land  in  favor  of  legatees,  and  no  dut;  of  pa;iDg  over  pro< 
coeds  imposed  upon  executoie,  was  applied  in  Doe  et  dnn.  Dimhqt  v.  Ffle,  5 
McLean's  R  823. 

In  equit;  a  charge  of  legacies  on  the  land  gives  a  power  of  sale  b;  impli- 
cation to  the  executor.  Whitehead  v.  Wilson,  29  N.  J.  Eq.  R  886,  citing 
Graetham  v.  Collon,  84  Beav.  R  616,  SlOi  a.  T.  In  the  Hatter  of  the  WiD  of 
Fox,  62  N.  Y.  R.e80,  687.  But  at  law,  a  devise  "  after  all  m;  jnst  dc^tts  are 
dlsdharged."  it  has  been  held,  gives  do  such  authority.  Den  ae  dsn.  Dunn 
T.  Keeling,  3  Dev.  (N.  C.)  L.  R.  888, 

A  power  to  executors  "  to  sell  and  dispose  of  so  much  of  the  real  estate  as 
sliould  be  necessary  to  fulfil  the  wiU,"  would  empower  them,  it  seems,  to 
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lease  for  twenty-one  years  real  estate,  consisting  of  vacant  lots,  it  appearing 
that  to  do  BO  would  greatly  and  permanentlj'  Increase  tbe  valne  of  the  lots  to 
the  benefit  of  the  ee$tui  qm  tntd  for  life  and  the  Tested  and  contingent  re- 
maindermen, the  greater  power  including  the  leas.  Hedgee  v.  Biker,  G  Johns. 
Ch.  B.  1«8. 

Power  of  aetlng  executors  to  exeroige  power  to  sell  land.— The  pre- 
amble to  chapIeiiT,  of  21  Henry  Vm,  sets  forth  that  "  sundry  persons  before 
this  time  having  other  persons  seised  to  their  uses  of  and  in  lands  and  other 
herediCamenU  to  and  for  the  declaration  of  their  wills,  have,  by  their  last 
wills  and  testaments  willed  and  declared  such  their  said  lands,  tenements,  or 
otber  hereditaments  lo  be  sold  by  their  executors  as  well  to  and  for  the  pay- 
ments of  their  debts,  performance  of  their  legacies,  necessary  and  convenient 
finding  of  their  wives,  virtuous  bringing  up  and  advancement  of  their  chil- 
dren to  marriage,  as  also  for  other  charitable  deeds  to  be  done  and  executed 
1^  their  executors  for  the  health  of  their  souls,"  and  that  while  some  of  the 
«xecutore  were  ready  to  act  yet,  continues  the  preamble,  "  the  residue  of  tbe 
aame  executors  nncharitably,  contrary  to  the  trust  ^at  they  were  put  in, 
have  refused  to  intermeddle  in  any  wise  with  the  execution  of  the  s^d  will 
and  testament,  or  with  the  sale  of  such  lands  so  willed  to  be  sold  by  the  t«- 
tator,"  and  that  "after  the  opinion  of  divers  persons,"  such  sales  must  be 
made  by  all  the  executors,  so  Uiat  debts  are  left  unpaid  and  legacies  and  be- 
queels  unperformed,  "as  well,"  concludes  the  preamble,  "unto  (he  extreme 
misery  of  the  wife  and  children  of  the  said  testator,  as  also  unto  the  let  of  per- 
fonnance  of  other  charitable  deeds  for  the  wealth  of  the  sout  of  the  said  tes- 
tator, to  the  displeasure  of  Almighty  Qod; "  it  is  therefore  enacted  that  wher« 
part  of  the  executors  refuse  and  the  residue  accept,  sales,  theretofore  or  there- 
after made  by  sudi  restdue,  should  be  as  good  and  effectual  as  if  all  had 
j<^ed. 

This  ancient  statute  passed,  as  would  be  apparent  from  the  commenoe- 
tnent  of  the  preamble  (see  8  Washb.  on  Real  Prop.  R  111,  c.  vi,  g  1)  is  the 
original  of  the  Ohio  statute  referred  to  In  tbe  principal  case,  and  of  enact- 
ments of  like  purport  in  other  States. 

The  operation  of  the  Ohio  act  extended  expi'eesly  to  cases  where  some  of 
the  execnton  "die,  refuse  to  act,  or  neglect;"  the  New  York  statute  in  terms 
to  esses  only  where  "any  executor  shall  neglect  or  refuse  to  take  upon  him 
tbe  execution "  of  the  wilL  2  Bev.  Btat.  109,  g  5S ;  Davoue  v.  Famdng,  2 
Johns.  Ch.  R  263. 

Instances  coming  within  these  statutes  are  those  in  which  the  power  is 
Tested  in  the  executors  in  their  official  capacity.  Conover  v.  Hoffman,  1 
Boaw.  R  214  Where  "  there  are  no  words  in  the  will  vrarranting  tbe  con- 
clusion that  the  testator  Intended  for  safety  or  some  other  object  a  Joint  exe- 
cution of  the  power,  as  the  offlce  survives,  the  power  ought  also  lo  be  con- 
strued as  Burviving."    Peter  v.  Beverly,  10  Pet  R  582. 

At  common  law  a  devise  that  executors  shall  sell,  gives  a  power  only, 
while  a  devise  to  them  to  sell  passee  the  interest  in  the  land.  Bogeis  v.  Mark- 
er, 13  Heisk.  R.  64&.  By  its  terms  the  statute  of  Henry  VHI  embraced 
only  devisee  of  the  former  class,  "yet,"  observes  Coke,  "  being  a  beneficial 
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law, -it  ia,  by  construction,  extended  where  lands  are  derlsed  to  execnbn  to 
be  sold."    Coke,  LitL  118  a. 

Although  Ihe  words  of  the  alatute  are  that  executors' "bare  r^Vwd  to ia- 
termeddle,"  no  express  refusal  or  formal  reunndatloii  by  an  executor  is  emn- 
tial  to  render  TSlid  conTeyances  by  his  assocUloi.  Forbearance  from  cnto'- 
ing  upon  his  duties  when  the  will  ia  proved,  is  presumptiTe  evidence  of  a 
refusal  to  accept  the  offlce.  "  When  a  man  confides  to  another  the  maiuM- 
ment  of  liis  estate,  after  his  deceaae,  the  nature  of  the  office  calls  for  pranpl 
acUou."  Wood  v,  Sparks,  1  Der.  &  R  L.  R  389.  6ee.  also,  Marr  t.  Pesy, 
3  Hurphej's  R  84;  S  Amer.  Dec.  581. 

The  Mune  doctrine  Is  said,  in  Wood  v.  Sparks,  to  prevail  in  Tiiginia. 

Whether  the  statute  embrace  powers  of  sale  left  to  the  discrctiou  of  exH> 
uton,  or  is  confined  to  peremptory  directions  to  sell,  is  a  question  upon  wbitk 
the  decisionB  in  the  various  States  are  in  conflict. 

The  latter  conatniction  is  disapproved  by  the  New  Toi^  Court  of  Appeals 
as  "  a  strict  and  narrow  construction  of  a  remedial  and  beneficial  irtatntc." 
and  an  intimation  in  Jackson  ax  d.  Cooper  t.  Given,  10  Jotma.  R.  187,  (anr- 
alde  to  such  construction,  is  condemned.  Taylor  v.  Honis,  1  N.  T.  R  UL 
"  After  bestowing  some  pains  upon  the  search,"  oheervee  RugglM,  J.,  p.  vs. 
"  I  have  not  been  able  to  find  any  English  adjudication  or  dictum  that  tte  op- 
eration of  the  statute  31  H.  Viil,  c  4,  is  limited  to  the  case  of  a  paenurtvy 
coder  lo  sell." 

The  Judge  delivering  the  opinion  of  the  conrt,  snppotls  his  view  hj  le- 
badi'a  lessee  t.  Smith,  9  Binney,  69;  Chanet  v.  TiUeponteaox,  3  Ibfad** 
South  Car.  R  30;  Wood  v.  Sparks,  tupra;  Browa  v.  Annistead,  8  Rand.  R 
604;  btt  in  Kentucky  it  is  admitted  the  other  construction  has  been  adofittd. 
Wooldridgev.  Watkins,  8 Bibb's RS4S;  Clay  v.  Hart,  7  Dana's R  1. 

See  as  favorable  to  the  New  York  decision,  Weimar  v.  P^th,  14  Vrooa't 
R 1 ;  Miller  V.  White,  Taylor's  R.  809;  lAmei.  Dec.  591;  Nelson  v.  C^iringtn, 
4Munf.  R  882;  6  Amer.  Dec.  G19.  But  In  conflict  with  these  an  Banletl  v. 
Sutherland,  34  Hlsa.  R  &9G;  Tarver  v.  Haines,  65  Ala.  R  503  (comiMn 
Leavens  v.  BuUer,  17  Ala.  R  (O.  S.)  880. 894). 

Eqnttabte  eonverslon.— On  this  subject  see  Craig  v.  LeaUe,  8  Wheat 
R  S«8,  677;  Seymour  v.  Freer,  8  WalL  R  302;  Bogert  v.  Hertell,  4  BGITi 
R  402,  To-work  a  conversion,  the  direction  to  sell  must  be  impaa- 
ave.  In  the  Matter  of  the  Will  of  Fox,  53  N.  T.  R  680,  687.  See  Taaa- 
vell  T.  Smith,  1  Rand.  R  818;  10  Amer.  Dec.  SS3;  Shaw  v.  Catamfatn 
(Mich.),  14  Bepr.  GO.  The  will,  however,  need  not  be  expressed  peremptorily 
if  it  clearly  convey  the  testator's  intention  that  the  land  be  sokL  Bopp  v. 
Minor,  83  Gratt.  R  07.  The  persons  interested  may  elect  to  take  the  had 
instead  of  its  proceeds.  Jones  v.  Caldwell,  97  Pa.  St.  R  43;  Hetzd  v.  Btr- 
ber,  89  N.  T.  R  1,  11.  But  an  infant  cannot  elect.  Ashby  v.  Palmo', 
1  Mer.  R  296.  Nor  may  one  tenant  in  common  elect  alone.  Bndish  v.  Ge^ 
Ambl.  R  230. 
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Blivbn,  Exboutoe  vs.  Sbtmoub. 

[88  Sen  York,  US.] 

WhEH  LEOAOT  8FECI7I0. — CoweiTlDOTIOH  OF  BEQUEST. — AnHDTIT 
PATABLK  OTJT  OF  PBINOIPAL  OH  DKFIOIENCT  OF  INTEBBBT. 

The  bot  that  ■  Bpecifio  lE^acy  of  a  gold  mUAx  to  ooe  of  tMUtor'a  danf^bters 
immediately  preuedes  >  gift  of  thlrtj-fiTe  doUara  in  mooej  to  Bnother  danglt- 
ter,  both  cfai]drea  recdving  vqaal  provision  in  other  clansea  of  the  niU,  does 
not  ndse  a  preenmption  of  an  intent  to  make  the  money  legacy  apecifio  sisa 

Testator  gave  to  hla  two  daughter*  the  nee  of  |1,000  each,  directed  "the  piiocl- 
pal  to  fro  to  their  children  respectively,"  ezpreseing  the  wlah  that  the  (1,000 
"devbed"  to  hie  daughter  A.,  in  case  of  her  deatlt,  leaving  no  child  living, 
■honld  go  to  E.'s  children,  hut  if  A.  died  leaving  children,  the  latter  were  (o 
have  the  nse  of  the  wine,  and  when  Ibe  youngest  attained  majority  the  aame 
to  be  paid  to  Hid  children.  Sdd,  that  the  language  defined  the  previoOB  gift 
ti/C%lfi<XI,  thongh  the  word  "devise"  was  Inaccurately  need;  that  the  bequest 
to  K'b  children  was  not  repngnant  to  the  prerlon*  gift  to  A. ;  that  there  was 
no  trust  nor  Illegal  snspennoo  of  the  power  of  ownership. 

Teatator  gave  one-half  oF  his  reridnary  estate  to  E.,  the  other  half  "to  be  pnt  at 
Interest,*  and  $100  a  year  paid  to  A.  in  person  aDDually,  the  first,  payment  (o 
be  made  one  year  after  testator's  death.  E.  was  then  made  general  residnsry 
legatee.  Hdd,  that  the  annnlty  was  not  limited  to  the  interest  merely,  but 
A.  was  entitled  to  the  fall  smotrnt  apeoified,  to  be  made  up  oat  of  principsl, 
if  the  Intereet  waa  lusuffident. 

Appeal  from  jndgmeDt  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  May  3,  ISSl,  which  affirmed  a  jadgment  entered  apon 
a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  bronght  by  plaintiff,  as  executor  of  the 
will  of  Sidney  Janes,  deceased,  to  obtain  a  judicial  construo- 
tion  of  eaid  will.  The  testator  died  in  February,  1878,  leaving 
his  widow  and  two  daughters,  Emily  Seymour  and  Amelia 
Crumb,  Burviving;  both  of  the  daughters  had  children  then 
living. 

The  clauses  of  the  will  which  are  in  question  are  as  follows : 

"I  give  to  my  wife  Rhoda,  in  case  of*her  becoming  my 
widow,  the  nse  of  the  premises  on  which  we  now  reside,  and 
all  of  the  household  goods  of  which  we  are  now  possessed  and 
own,  to  have  and  hold  for  her  own  oae  and  benefit  during  her 
lifetime,  after  which  one-half  of  the  same  is  to  go  to  my 
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danghter  Emily,  wife  of  Benjamin  Sefmoor;  and  I  farther 
give  to  my  wife  $500  in  money — $500.  I  give  to  my  two 
danghtere,  Amelia,  wife  of  Dt.  D.  W.  Cmmb,  and  Emily,  aboTe 
named,  $1,0Q0,  each,  to  be  put  at  interest  and  there  kept, 
daring  their  lifetimes,  and  they  are  to  have  the  use  thereof 
then  the  principal  to  go  to  their  children  reepectiTely  each.-  I 
give  to  my  daughter  Amelia  one  gold  watch ;  the  same  is  in 
my  posseesion  and  was  bought  for  her.  I  give  to  my  danghter 
Emily  $35  in  money.  1  wish  my  executors  hereinafter  named 
to  obtain  and  set  four  seta  of  headstones,  as  followa :  one  to 
the  grave  of  my  wife  Mary,  one  to  the  grave  of  my  dangliter 
Anbernett,  one  to  the  grave  of  my  wife  Abiah,  and  one  to  my 
grave ;  good,  common,  respectable  headstones,  alL  And  vbea 
tJie  foregoing  provisions  shall  have  been  completed,  which  I 
wish  to  have  done  as  early  as  propriety  shall  indicate,  and  all 
dues  and  expenses  paid,  then  whatever  of  property  or  valne  I 
may  have  left,  I  wish  one-half  of  it  to  go  to  my  daoghto' 
Emily,  aforenamed,  and  the  other  half  together  with  the  one- 
half  of  the  proceeds  of  the  premises  and  hoosehold,  the  ow  of 
which  is  devised  to  my  wife,  to  be  pnt  at  interest.  I  farthe 
give  to  my  daughter  Amelia,  aforenamed,  $100  a  year,  to  be 
paid  to  her  in  person  annually,  and  the  first  payment  thereof 
to  be  paid  to  her  one  year  after  my  death.  Of  the  $1,000 
devised  to  my  danghter  Amelia,  in  ease  she  should  die  not 
leaving  any  child  or  children  living,  then  the  $1,000  I  wish  to 
have  to  go  to  my  daughter  Emily's  children,  but  in  case  she 
dies  leaving  child  or  children,  then  the  child  or  childrea  are  to 
have  the  use,  and  when  the'  yonngest  shall  come  to  his  or  her 
majority,  or  of  age,  not  longer  being  a  minor,  then  the  same  to 
he  paid  over  to  said  child  or  children,  and  if  my  danghter 
Amelia  should  die,  leaving  any  money  or  property  arising  out 
of  the  money  payments  devised  in  this  will,  then  said  money 
or  property  is  to  go  to  my  daughter  Emily.  And  I  heret^ 
make  my  daughte^  Emily  tiie  residoary  Icf^tee  of  any  and  ail 
matters  of  value." 

George  W.  Ray,  for  appellants. 

B.  A.  Stanton,  for  respondents. 
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FiKOH,  J.  It  ifi  to  be  regretted  that  an  estate  so  small  aa 
ttat  here  in  controversy  should  be  further  lessened  by  a  Uti^- 
tion,  both  long  and  severe;  bat  the  contest  may  have  been 
TinaToidable ;  and  in  any  event  the  questions  presented  mast  be 
carefnlly  determined  without  reference  to  the  amonnt  involved. 
The  will  to  be  construed  is  qoite  confused,  and  very  inartifici- 
ally  drawn,  and  makes  any  eifort  to  ascertain  the  intention  of 
the  testator  somewhat  difiicnlt  and  nnsatiafactory.  We  may 
beet  examine  it  by  considering  in  their  order  the  objections 
taken  by  the  appellants,  and  the  construction  of  separate  pro- 
visions for  which  they  contend. 

The  will  contains  a  bequeet  in  the  following  language :  "  I 
give  to  ray  daughter  Emily  {35  in  money."  Immediately 
preceding  this  was  a  specitio  bequest  to  the  other  daughter, 
Amelia,  of  a  gold  watch,  which  was  in  testator's  possession, 
bnt  was  bought  for  her;  and  still  earlier  in  the  order  of  the 
will,  a  bequest  of  the  use  of  $1,000  to  each  of  the  said  daugh- 
ters.  The  appellants  insist  that  the  bequest  of  $35  is  a  general 
legacy,  and  so  subject  to  abatement,  while  the  respondents  con- 
tend that  it  is  intended  as  specific  aud  not  to  be  abated.  The 
courts  below  have  concurred  in  the  latter  opinion.  The  only 
ground  suggested  is  the  hazardous  inference  that  because  a 
specitic  leffu^  of  a  watch  had  just  before  been  made  to  the 
one  sister,  the  money  given  to  the  other  was  intended  to 
balance  it,  and  to  be  paid  in  full  and  without  abatement.  The 
an^^estioD  is  perhaps  probable,  bnt  founded  upon  no  language 
of  the  will,  and  straying  from  the  ordinary  rules  of  construc- 
tion. The  gift  is  simply  of  so  much  money.  It  is  not  of  any 
particular  snm,  or  even  ont  of  any  described  fund.  Any  money 
of  the  estate  would  discharge  it,  and  whatever  we  may  imagine 
was  the  nuuttered  and  unexpressed  wish  or  purpose  of  the 
testator,  we  cannot  disregard  the  thing  which  be  has  said,  and 
put  in  its  place  the  thins  lie  did  not  say.  The  question  is  very 
unimportant  in  amount,  but  it  may  come  to  qs  again  wiUi 
large  consequences  behind  it,  and  we  must  not  establish  a  pre- 
cedent by  which  a  general  legacy  of  money,  plainly  and  un- 
equivocally expressed,  becomes  in  effect  a  specific  legacy, 
because  -vff  can  see  that  the  testator  might  very  naturally  aud 
Toi^  U.— 89 
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JQBtlT^hftTe  made  it  so.  It  could  not  have  beeo  adeemed;  it 
vas  not  even  demoostrstiTe ;  and  was  general  and  not  apeci&c. 
And  thoQgli  a  general  legacy  may  BometimeB  have  a  pref  erenos 
orer  other  general  legacies  in  die  same  will^  it  is  only  in  cer- 
tain recognized  caaes.  Where  it  is  giren  for  the  sapport  and 
maintenance  of  a  near  relative,  otherwise  nnprorided  for  {iSeo- 
field  T.  Adanu,  13  Han,  S70),  or  for  the  edncatioa  of  nuh 
relative  {Petrie  v.  Petrie,  1  Lans.  80),  or  where  it  is  jn  lien  of 
dower  and  so  may  be  deemed  a  parchaae-price  (^Blower  t. 
Morret,  2  Yee.  Sr.  Ch.  421),  snch  general  l^;acy  baa  been 
granted  a  preference.  27o  anoh  fact  raises  the  qoeetion  here. 
The  win  is  bare  of  any  anch  snggestion,  and  we  are  left  with 
only  the  probable  gness  that  because  a  watch  was  given  to  one 
legatee,  the  gift  of  money  immediately  following  to  anotbo' 
legatee,  was  intended  to  operate  as  spedlic  although  expreEsed 
as  general.  We  cannot  assent  to  that  coastrnction,  espedallj 
in  view  of  the  fact  that  in  donbtfnl  eases  the  ooiMs  lean  against 
a  construction  which  makes  the  legacy  specific.  (Fbot^a  Ap- 
peal,  22  Pick.  299.) 

The  nest  qneetions  raised  are  over  the  bequest  of  the  nae 
of  $1,000  to  the  testator's  daughter  Amelia.  His  language  is, 
"  I  give  to  my  two  daughters,  Amelia,  wife  of  Dr.  D.  W. 
Cmmb,  and  Emily,  above-named,  (1,000  each,  to  be  pat  at 
interest  and  there  kept  during  their  lifetimes,  and  they  are  to 
have  the  use  thereof,  then  the  principal  to  go  to  their  cbilditn 
respectively  each."  So  far  nobody  criticises  the  bequest.  The 
life  estate  to  the  daughters  with  remainder  over  in  each  case  is 
plainly  expressed.  Bat  after  a  series  of  other  bequests  the 
possible  death  of  Amelia's  children  before  the  termination  of 
the  life  estate  seems  to  have  occurred  to  the  testator,  and  he 
returns  to  the  subject  of  this  bequest,  and  provides  fur  the 
emergency,  thus:  "Of  the  $1,000  devised  to  my  dao^ter 
Amelia,  in  case  she  shoald  die  not  leaving  any  chQd  or  chil> 
dren  living,  then  the  $1 ,000  I  wish  to  have  to  go  to  my  dao^ 
ter  Emily's  children ;  but  in  case  she  dies  leaving  child  or 
children,  then  the  child  or  children  are  to  have  the  ose,  and 
when  the  yoangeat  shall  come  to  bis  or  her  majority,  or  of 
age,  not  longer  being  a  minor,  then  the  same  to  b^  paid  over 
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to  said  child  or  childr^i."  It  U  over  this  provjeion  that  the 
main  controversy  has  arisen.  It  is  B^d,Jirae,  that  the  legacy 
of^SljOOO  ia  not  described  heeanse  the  testator  Bpeaks  of  it  as 
"devised."  That  is  porel;  a  verbal  criticiBm.  That  the  word 
is  nsed  ioaecnratelj  does  not  alter  the  distinct  reference  to 
"the  $1,000,"  the  nse  of  vhich  had  been  previoaaly  given  to 
Amelia,  The  criticism  then  strikes  opon  the  word  "  wish,"  in 
the  beqaeBt  over:  It  is  plainly  need  in  the  same  sense  as  if  he 
had  aaid  I  will,  or  I  direct.  A  failare  to  use  appropriate 
technical  langnage,  or  a  misapplication  of  legal  terms,  will  not 
defeat  an  intention  clearly  manifested  and  sufficiently  disclosed 
by  an  examination  of  the  will  itself.  {Parlta  v.  Pwrks,  9 
Paige,  107 ;  DeKay  v.  Irving,  5  Denio,  646.)  It  ie  then  said 
that  the  bequest  over  to  Emily's  children  is  repugnant  to  the 
g^ft  previously  made  to  Amdta  for  life  with  remainder  to  her 
children.  There  is  no  inconsistency  in  the  two  provisions. 
Bead  tt^ther  they  constitnte  a  bequest  often  fonnd  in  the 
boobs;  to  one  for  life,  with  remainder  to  children  and  a  limi- 
tation over  in  case  of  their  death.  The  argument  addressed 
to  ns  <vi  the  gronnd  of  repngnanoy  would  tend  to  make  it 
impossible  ever  to  vest  an  estate  in  one,  subject  to  be  divested 
by  his  death,  and  carried  over  to  a  new  or  substituted  owner- 
ship. The  gift  to  Amelia's  children  is  qoalified  by  the  limita- 
tion over  in  case  of  their  death,  uid  is  to  be  treated  as  a  single 
bequest  to  each  children,  with  its  character  and  extent  defined. 
The  Dezt  objection  nrged  is,  that  the  gift  is  void  as  suspending 
the  absolute  ownership  for  more  than  two  lives,  and  the  argu- 
ment goes  largely  upon  the  gronnd  that  the  fund,  as  a  whole, 
was  vested  in  the  executors  as  trustees,  and  snch  trust  would 
not  terminate  tintil  after  the  death  of  the  wife,  and  the  arrival 
at  fnll  age  of  the  yonngest  of  an  unknown  number  of  children. 
But  there  is  here  no  trust.  No  attempt  to  create  one  has 
been  made ;  there  is  not  even  an  express  gift  to  the  executors. 
Nothing  whatever  is  required  of  them  which  they  may  not  do 
as  ezecntors  and  by  virtue  of  the  power  impliedly  conferred. 
They  hold  as  executors  merely,  performing  their  duty  as  such 
withoQt  taking  a  trust  estate.  {QUman  v.  SeddingUm,  24 
N.  T.  18;  WiUiama  v.  Conrad,  80  Barb.  524;  Martin  v. 
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JUartm,  43  id.  172 ;  BurX^e  t.  Valentine,  53  id.  412 ;  Everitt 
T.  Sheritt,  29  N.  Y.  72 ;  Tucker  v.  Tinker,  5  id.  408.)  Aod 
this  is  more  eBpecially  true  where  we  are  asked  to  raise  a  trast 
by  implication  which  is  not  only  noneceseary,  bnt  would  be 
void  when  created.  {Smith  v.  Edwards,  MSS.,  Feb.  1882.) 
It  is  then  further  said  that  Amelia's  children  take  as  a  class 
and  not  in  severalty,  because  no  separate  shares  are  specified 
and  there  is  no  gift  over  of  auy  part.  That  consideration  i> 
very  important  in  a  case  where  a  trust  exists  which  may  be 
construed,  either  as  single,  and  covering  the  whole  fund,  or  tt 
an  aggregate  of  separate  and  several  trusts  for  the  benefit  of 
each  legatee.  But  where  a  life  estate  ia  given  to  a  widow,  with 
remainder  to  the  children,  and  such  remainder  vests  at  once 
upon  the  death  of  tlie  testator,  the  children  take  as  tenants  in 
common,  and  the  proper  share  of  each  vests  in  each.  Sncli  ic 
the  express  provision  of  the  statute  as  to  a  grant  or  devise  of 
real  estate  (1  K.  S.  727,  §  44),  and  the  same  rule  is  applicable 
to  a  bequest  of  personalty  and  most  be  so  applied.  {^Everitt  t. 
Everitt,  29  N.  Y.  72.)  The  children  of  Amelia  living  at  the 
death  of  the  testator  took  distribatively,  and  the  share  of  each 
vested  at  once,  snbject  to  the  life  estate  of  the  mother,  and 
liable  to  be  divested  by  death  iti  her  lifetime.  The  case  is  one 
of  a  gift  in  presenti,  with  the  period  of  payment  postponed. 
{Smith  v.  Edwards,  supra.)  And  that  famishes  the  answer 
to  the  further  contention,  founded  on  the  postponement  of  pay- 
ment to  Amelia's  children  until  the  yonngeat  should  reach  its 
majority,  they,  however,  receiving  the  whole  interest  until 
payment.  Their  legacy  vested  upon  the  death  of  the  testator, 
and  the  period  of  payment  only  was  deferred.  Whatever  was 
said  in  Converse  v.  Kellogg  (7  Barb.  596),  which  warrants  an 
inference  that  such  deferring  of  payment  amounts  to  a  snspen- 
sion  of  the  absolute  ownership,  has  no  sanction  in  the  deosioni 
of  this  court.  {Everitt  v.  Everitt'  Gilman  v.  Jteddingto*, 
siipra.)  It  is  further  claimed  that  the  fund  is  to  be  delivered 
to  Amelia,  and  she  is  to  hold  it,  first  for  her  own  life  and  then 
as  trustee  for  those  interested  in  the  remainder.  The  a1ltbo^ 
ity  to  which  we  are  referred  {Smith  v.  Fan  Ostrand,  64  N.  Y. 
278)  turned  npon  special  language  in  the  will  which  led  to  a 
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deoisioD  that  the  widow  bad  more  than  a  mere  life-eetate,  and 
was  entitled  to  take  in  addition  so  much  of  the  principal  as 
was  neceesary  for  her  Bnpport.  la  that  case,  too,  there  was  an 
ezpresB  direction  that  the  fond  be  paid  to  her.  The  correct 
mle  was  declared  to  he,  that  dnless  otherwise  directed  by  the 
will  it  waa  the  dnty  of  the  executors  either  to  invest  the  money 
and  pay  over  the  income,  preserving  the  principal  for  the  re- 
maindermen, or,  if  they  paid  it  to  the  legatee  for  life,  to  exact 
secnrity  which  wonld  perfectly  protect  the  principal.  There 
was  no  direction  here  which  can  be  held  to  divert  the  f  and 
from  the  control  of  the  executors  and  give  it  to  Amelia  ae 
trustee. 

As  to  the  next  question  raised,  we  concur  with  the  appel- 
lants and  disagree  with  the  courts  below.  The  will  began  with 
a  bequest  to  the  widow  and  a  gift  to  her  of  a  life  estate  in  the 
homeatead  and  household  goods,  followed  by  a  devise  to  Emily 
of  the  one-half  of  the  homestead  and  household  goods,  subject 
to  her  mother's  right.  Then  come  the  bequests  of  $1,000  and 
of  the  watch  and  (35  in  money  already  considered.  And 
then,  after  providing  for  suitable  headstones  and  the  payment 
of  debts  and  expenses,  the  testator  disposes  of  the  residue. 
One-half  thereof,  excluding  the  half  of  the  homestead  and 
household  goods  not  yet  disposed  of,  and  reserved  for  Amelia, 
he  givee  to  his  daughter  Emily.  The  other  half,  mcluding 
such  half  of  the  homestead,  he  directs  "  to  be  put  at  interest," 
and  then  adds,  "I  further  give  to  my  daughter  Amelia  afore- 
named $100  a  year,  to  be  paid  to  her  in  person  annually,  and 
the  first  payment  thereof  to  be  paid  to  her  one  year  after  my 
death."  It  is  conceded  by  all  parties  that  this  annuity  is  to  be 
paid  out  of  the  interest,  or  interest  and  principal,  of  the  fund 
just  before  provided,  and  consisting  of  one-half  of  the  proceeds 
of  the  homestead  and  household  goods,  and  the  same  pro- 
portion of  any  residue  from  other  sources  remaining.  The 
contention  is,  on  behalf  of  the  respondents,  that  Amelia  is  to 
have  only  the  inter^t  up  to  $100  a  year  and  none  of  the  prin- 
cipal. The  General  Term  so  held.  They  rejected  the  require- 
ment that  the  annuity  should  begin  one  year  after  the  testa- 
tor's death,  and  because  the  homestead  and  household  goods 


Diqilized  by  Google 


454  AMEKICAN  PROBATE  RBPOBTS. 

conld  not  be  sold  and  become  interest-bearing  until  tbe  death 
of  the  widow,  eubetitnted  a  constraction  which  begins  tbe 
annnitj  one  year  after  eiich  death,  and  the  absolute  gift  of 
$100  a  year  ib  transformed  into  the  gift  of  the  interest  merely, 
although  much  less  in  amount.  We  think  this  is  making  too 
free  with  the  directions  of  the  will.  If  tbe  testator  intended 
only  a  life  estate  to  Amelia,  the  previons  clanses  of  his  wiD 
show  that  he  knew  how  t«  declare  that  intention.  As  he  had 
given  Emily  half  of  the  homestead  it  was  natural  to  give 
the  other  half  to  Amelia,  and  the  final  gift  over  of  what 
Amelia  shonld  leave  indicates  that  she  was  to  have  some  bene- 
fit of  the  principal,  which  might  resnlt,  by  reason  of  the  manna 
of  payment,  in  her  death  before  it  was  fnlly  exhausted.  We 
are  of  opinion  that  Amelia  is  entitled  out  of  the  interest  and 
principal  to  receive  her  fnll  annnity,  dating  from  one  ye*r  after 
the  testator's  death,  in  stinis  of  |100  each  year,  while  she  liva 
and  until  the  f nnd  is  ezhansted ;  and  that  any  thing  which 
may  remain  upon  her  earlier  death  is  to  be  paid  over  to  Emily. 
It  is  said  that  the  residuary  vlaases  do  not  work  this  result, 
and  that  any  unexpended  balance  will  fall  into  the  geDeral 
estate.  Those  clauses  are  as  follows,  viz. :  '*  If  my  daughter 
Amelia  shonld  die,  leaving  any  money  or  property  arising  ont 
of  the  money  payments  devised  in  this  will,  then  said  money  or 
property  is  to  go  to  my  daughter  Emily,"  While  this  jdms- 
ing  is  awkward  and  open  to  criticism,  it  plainly  refers  to  some- 
thing given  by  the  will  in  snch  manner  that  an  unexpended 
portion  may  be  left  by  the  death  of  the  legatee  before  exhaiut- 
ing  the  whole.  And  since,  in  addition,  tbe  testator  adds: 
"  I  hereby  make  my  danghter  Emily  residuary  legatee  of  any 
and  all  matters  of  value,"  we  think- the  balance  left  by  Amelia*! 
death  was  in  the  testator's  mind  and  intended  to  pass  as  a  part 
of  the  residue. 

The  difficalty  of  interpreting  correctly  such  a  will  as  this 
has  been  felt  by  eveiy  tribunal  before  whom  its  providtHU 
have  been  discussed.  The  view  we  have  taken  of  it  seems  to 
us  the  nearest  possible  approach  to  the  intention  of  the  testator. 

The  judgment  of  the  General  Term  should  be  modified  by 
declaring  the  legacy  of  $35  to  be  general  and  subject  to  abate- 
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meat,  and  the  annoity  of  (100  to  be  payable  to  Amelia  daring 
her  life  out  of  the  principal  and  interest  of  the  one-half  of  the 
fond  described  as  reealtiDg  in  part  from  the  sale  of  the  home- 
stead, commenciog  one  year  after  teetator'a  death,  and  any 
balance  remaining  apoQ  her  death  to  go  to  Emily ;  and  ts 
modified  affirmed ;  neither  party  to  have  costs. 

All  concur,  except  Bafallo,  J.,  absent. 

Jadgment  accordingly. 


Bee  Metcalf  r.  First  Pariah  In  Fmtningham,  1  Am.  Prob.  B.  11 ;  DeUneT 
▼.  Yui  Allien,  ante,  page  837. 


Shabpe  vs.  Allbn. 

[aB.J.Le«,  SI.] 

AsTBB-ACQtnBED    PEOPKBTr, — CoNSTECOTIOW. 

TMtatoT  wrote,  "  I  bare  some  real  and  pcnonal  property,  and  I  do  hereby  make 
the  following  dlepodtioa  of  it,*  proceeding  to  ipedecally  deteiibe  and  deriae 
moh  property.    Hdd,  that  aAer-aequired  property  did  not  paw  by  anoh  wUL 

Affbal  from  the  Chancery  Court  of  Cocke  county. 

O.  C.  Sanffy  for  complainant. 

W.  J.  McSioeen  and  MoFarland  <&  Dickson,  for  de- 
fendants. 

Dbadrbioe,  C.  J.  On  the  5th  day  of  December,  1S64,  Q, 
W.  Allen  executed  hia  will,  by  which  he  gave  certain  proper- 
ty, real  and  personal,  to  his  two  sisters,  Cynthia  and  Emma, 
and  his  brother,  defendant  Greene.    He  afterwards  acqnired 
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otber  property,  real  and  pereooal,  and  died  in  1876,  leaving  v 
hiB  heirs-at-Iaw  and  distribntees,  complainant  and  defendants. 

The  bill  is  filed  by  complainant,  a  sister  of  the  testator,  ei- 
hibiting  the  will,  and  claiming  that,  aa  to  the  property  >e- 
qnired  by  testator  after  its  execntioD,  be  died  intestate,  ud 
that  she  is  entitled  to  a  share  thereof,  which  she  seeks  to  have 
decreed  to  her. 

Defendants,  Greene,  Cynthia  and  Emma,  demur  to  the  bOl, 
Qpon  the  gronnd  that  the  will  exhibited  shows  that  the  testa- 
tor did  not  die  intestate  as  to  any  of  his  property,  but  that 
they  are  entitled,  under  said  will,  to  all  left  at  his  death. 

The  chancellor  overmled  the  demurrer,  and  the  defendant! 
have  appealed  to  this  conrt. 

The  first  danse  of  the  will  gives  directions  aa  to  his  bniisL 
The  second  directs  that  his  debts  shall  be  paid  oat  of  hia  p«- 
Bonal  property.  The  third  is  aa  follows :  "  I  have  some  teal 
and  personal  property,  and  I  do  hereby  make  the  following  dis- 
position of  it :  Ist.  I  have  a  tract  of  land,  of  two  hundred  and 
fifty  acres,  lying  on  the  sonth  side  of  French  Broad  River,  be- 
tween the  lands  of  Wm.  Bnmett  and  the  month  of  Wolf 
Creek,  which  I  hereby  give  and  bequeath  to  my  two  Edsten, 
EmUy  AUen  and  Cynthia  Cowan,  and  to  their  heirs  forever; 
the  title  to  which  is  hereby  vested  in  them.  2d.  I  have  an  an- 
divided  interest  in  the  real  and  personal  estate  of  nay  &ther 
and  mother,  aside  from  some  other  personal  property-  in  my 
own  right,  all  and  singnlar  of  which  I  do  hereby  give  and  be- 
qneath  the  same  to  my  said  two  sisters,  Emily  Allen  and  Cja- 
thia  Cowan,  and  to  my  brother,  Greene  Allen,  jointly  to  share 
and  share  alike  in  the  same."  The  next  and  last  clause  ap- 
points his  brother  Greene  execntor. 

The  language  above  quoted  is  all  that  the  will  contains  pur- 
porting to  dispose  of  bis  property  by  the  testator;  and  the 
question  is,  does  this  will  dispose  of  the  property  of  testator 
acquired  by  him  after  its  execution. 

By  the  act  of  1812  it  was  provided,  "  that  any  estate  or  in- 
terest in  lands  acquired  by  a  testator  after  making  his  will,  of 
which  he  died  seized  and  possessed,  shall  pass  thereby  in  li^ 
manner  as  if  owned  by  him  at  the  making  of  his  will,  if  snch 


Diqilized  by  Google 


SHARPE  T.  ALLEN.  457 

clearly  appears  by  the  will  to  hare  been  the  teetator'B  inten- 
tion." 

And  it  was  held  by  this  coart,  in  Wynne  v.  Wytm^,  3  Swan, 
405,  that  Hie  language,  "  I  give  to  my  mnch-beloTed  wife, 
Micha  Wynne,  all  the  balance  of  my  property,  both  real  and 
personal,  to  have  and  to  hold  to  her  own  benefit,  to  the  excla- 
eion  of  all  others,"  clearly  manifested  the  testator's  intention 
that  his  wife  ehonld  take  the  lande  acquired  by  him  after  the 
ezecQtion  of  his  will. 

Before  the  passage  of  this  act,  lands  acqnired  after  the 
making  of  a  will  did  not  pass  nnder  it,  althongh  the  testator 
might  have  so  intended  and  directed.  Bnt  this  act  authorized 
a  testator  to  pass,  by  his  will,  after-acquired  lands,  by  showing 
clearly  in  the  will  that  such  was  bis  intention.  This  act,  how- 
ever, ia  not  brought  into  the  Code ;  bnt  the  act  of  1851-52, 
Code,  sec.  2,195,  seems  to  have  taken  ita  place.  It  provides 
that  "  a  will  shall  be  coDBtroed,  with  reference  to  the  real  and 
personal  estate  comprised  in  it,  to  speak  and  take  effect  as  if  it 
had  been  executed  immediately  before  the  death  of  the  testa- 
tor, and  shall  convey  all  the  real  estate  belonging  to  him,  or  in 
which  he  had  any  interest  at  his  decease,  uniesa  a  eontrary  in- 
tenUon  appear  by  its  words  and  context." 

By  the  act  of  1842,  after-acquired  realty  could  only  pass  by 
showing  clearly  such  was  the  testator's  intention. 

By  the  act  of  1851-'52,  Code,  sec.  2,195,  after-acquired 
realty  shall  pass  by  the  will,  unless  a  contrary  intention  appear 
by  its  words  and  context. 

The  intention  of  the  testator  is  to  be  ascertained  by  giving 
to  the  language  employed  by  him  a  fair  and  reasonable  inter- 
pretation. 

He  says:  "I  have  some  real  and  personal  property,  and  I 
do  hereby  make  the  following  disposition  of  it :  let  I  have 
a  tract  of  land  of  260  acres,"  describing  it,  "  which  I  hereby 
give,"  &c.  "  2d.  I  have  an  undivided  interest  in  the  real  and 
personal  estate  of  my  father  and  mother's  estate,  aside  from 
some  other  personal  property  in  my  own  right,  all  and  singular 
of  which  I  do  hereby  give  to  mj  two  sisters,  Emily  and  Oyn- 
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tbia,  and  brother  Greene,  jointly  to  share  and  share  alike  in 
the  aatne." 

It  will  be  observed  that  testator,  when  he  comee  to  diqioie 
of  hie  property,  sete  oot  by  saying,  "  I  have  some  real  and  per- 
sonal property,  and  I  do  hereby  make  the  following  diBpoatioa 
of  it,"  and  then  proceeds  to  dispose  of  a  tract  of  land  to  hk 
two  sisters,  and  an  audivided  interest  in  land  and  perscMialtf 
derived  from  his  father's  and  mother's  estate,  and  peraonaltf 
which  he  claims  in  his  own  right. 

The  reasonable  conetmotion  of  this  langoage  is,  that  testa- 
tor, at  the  time  of  making  his  will,  had,  that  is,  held  in  pooes- 
sion,  as  his  own,  certain  real  and  personal  property,  which  he 
disposed  of  by  giving  a  tract  of  250  acres  of  land,  part  of  said 
property  which  he  then  had,  to  his  two  sisters,  and  then  the 
nndivided  interest  he  held  and  owned  in  his  father's  sod 
mother's  estate,  as  well  as  snch  personal  property  as  he  theo 
held  in  his  own  right,  as  contradistingaished  from  that  which 
he  derived  from  his  father's  and  mother's  estate,  to  bis  two 
sisters  and  brother  Greene.  Snch,  we  think,  is  the  obvioas 
meaning  of  the  language  employed.  He  says,  "I  haTe,"  &c^ 
meaning  "  I  hold  now,"  possession  or  control  of  the  property 
specified ;  and  this  langnage  is  applied  expressly  to  the  S50 
acres  of  land,  the  nndivided  interest  in  his  parents'  estate,  and, 
by  a  reasonable  and  grammatical  constmction,  with  equal  foroe 
and  directness  to  the  personal  property  which  is  in  his  own 
right.  This  language,  in  relation  to  personal  property  held  in 
his  own  right,  certainly  cannot  reasonably  be  held  to  apply  to 
other  personal  property  which  he  did  not  own  or  hold  at  the 
time,  but  which  he  might  thereafter  acquire,  much  less  can 
anything  in  either  clause  be  held  to  convey  any  other  land  than 
such  as  is  specifically  mentioned.  If  so,  to  whom  does  it  go, 
and  under  which  danse  does  it  pass ! 

The  words  and  context  can  bear  no  other  reasonable  ecn- 
stmction  than  that  testator  had,  at  the  time  of  making  the  will, 
a  present,  existing  right  to  the  property  mentioned,  which  he 
then  proposed  to  dispose  of. 

In  1  Bed.  on  Wills,  it  is  said  a  will  speaks  from  the  death 
of  the  testator,  and  not  from  its  date,  unless  its  language,  by 
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feireonstrnctioDiiDdicateeacontTaTy  intention.  Hence,adevue 
of  realty  and  bequest  of  personalty  generally  carries  all  a  testa- 
tor bad  at  bifi  death.  Bat  when,  be  adds,  a  testator  refers  to 
an  actnally  existing  state  of  tbinga,  bis  language  shonld  be  held 
as  referring  to  the  date  of  the  will,  and  not  to  bis  death,  as  this 
is  then  a  prospective  event.     Pp.  3T0-80. 

In  this  case,  the  testator  says :  "  I  have  some  real  and  per- 
sonal property,  aod  I  do  hereby  make  the  following  disposition 
of  it:  I  have  250  aeres  of  land,  and  give  it,"  &e.  "/  have  an 
undivided  interest,"  &c.,  "  and  some  personalty,  which  I 
give,"  &c. 

Does  not  this  langoage  plainly  mean  that  testator  then 
owned  the  property  mentioned,  thos  referring  to  an  actnally 
existing  state  of  things,  and,  according  to  the  authority  just 
eited,  and  sound  reason,  showing  that  it  was  not  the  intention 
of  testator  that  bis  will  shonld  pass  after-acgnired  property, 
bnt  that  only  which  be  had.  The  property  disposed  of  was 
that  which  testator  then  bad,  and  there  is  no  langnage  in  the 
will  which  can  be  reasonably  conetmed  as  disposing  of  any 
other  than  that  specified  and  described. 

It  follows  that  the  chancellor's  decree  was  correct,  and  it 
will  be  affirmed,  and  the  cause  will  be  remanded  for  answer 
and  further  proceedings.     Appellants  will  pay  the  costs  of  this 


Fbkehan,  J.,  dissenting :  The  construction  of  the  will  of 
Q.  W.  Allen,  deceased,  is  the  matter  of  this  litigation.  It  is  as 
follows :  After  providing  for  the  payment  of  his  debts,  and  for 
his  burial,  out  of  his  personal  property,  in  the  first  two  clauses, 
the  third  clause  is  as  follows :  "  I  have  some  real  and  personal 
property,  and  I  do  hereby  make  the  following  disposition  of 
it :  Ist.  I  have  a  tract  of  land,  of  350  acres,  lying  on  the  south 
side  of  French  Broad  Kiver,  between  the  lands  of  Wm.  Bur- 
nett and  the  mouth  of  Wolf  Creek,  which  I  hereby  give  and 
bequeath  to  my  two  sisters,  Emily  Allen  and  Cynthia  Cowan, 
and  to  their  heirs  forever,  the  title  to  which  is  hereby  vested 
in  them.     2d.  I  have  an  andivided  interest  in  the  real  and  per- 
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Bonal  eBtate  of  my  father  and  mother,  aside  from  some  oilier  per- 
tond.  property  in  my  own  right,  all  and  Bingnlar  of  which  I  do 
hereby  give  and  bequeath  the  same  to  my  said  two  Bisten, 
Emily  Allen  and  Cynthia  Cowan,  and  to  my  brother,  Greene 
Allen,  jointly,  share  and  share  alike  in  the  same," 

This  will  was  made  in  1864.  The  tesUtor  died  in  18T6l 
The  testator  acquired  considerable  lands  and  personal  propertf 
after  making  this  will — the  lands  not  included  in  the  descrip- 
tion of  the  land  mentioned  in  the  will ;  the  personalty  consists 
ing,  among  other  things,  of  bonds  secared  by  mortgage,  notes 
an4  money. 

The  question  is,  did  this  after-acquired  property  pass  under 
the  will,  or  did  he  die  intestate  as  to  it? 

Under  the  title,  *'  effect  of  events  subsequent  to  the  exeen- 
tion  of  wills,"  sec.  3,195  of  the  Code,  it  is  provided  that  **» 
will  shall  be  construed,  in  reference  to  the  real  and  personal 
estate  comprised  in  it,  to  apeak  and  take  effect  as  if  it  had  been 
executed  immediately  before  the  death  of  the  testator,  and 
shall  convey  all  the  real  estate  belonging  to  him,  or  in  which 
he  had  any  interest  at  his  decease,  unless  a  contrary  intentioD 
appear  by  its  words  and  context." 

This  ^ves  the  rule  of  construction,  in  reference  both  to 
real  and  personal  estate — that  is,  "  it  shall  speak  and  take  effect 
as  if  it  had  been  executed  immediately  before  the  death  of  the 
testator,"  as  to  both  kinds  of  property  comprised  in  the  will, 
and  shall  convey,  even  as  to  realty,  all  he  owns  at  the  time  it 
speaks,  that  is,  at  his  death,  unless  a  contrary  intention  appear 
by  its  words  and  context."  The  law  fixes  that  all  his  property 
passes,  unless  the  words  and  context  of  the  will  itself  shows  the 
contrary. 

As  to  the  realty,  this  intention  to  the  contrary  ia  deariy 
made  ont  from  the  language  and  context.  He  gives  a  specific 
tract  of  250  acres,  locating  it  specifically,  to  his  two  sisters. 
Second,  he  says,  I  have  an  undivided  interest  in  the  real  and 
personal  estate  of  my  father  and  mother,aside  from  some  other 
personal  property  in  my  own  right,  all  and  singular  of  which 
"  I  do  hereby  give  and  bequeath  "  to  said  sisters  and  his  brother, 
Greene  Allen,  &c. 
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ISow,  let  OS  coQBtrne  this  daase  as  speaking  at  the  death  of 
the  testator,  and  see  if  we  can  find  an;  of  the  property  io  it 
excbded  by  the  "  words  and  context "  from  its  operation. 

He  is  to  be  looked  at  as  giving  to  these  parties  his  property 
snch  as  is  enamerated,  at  that  time,  and  all  is  by  law  given  nn- 
less  the  contrary  appears.  Fix  this  date  in  the  mind,  and  read 
the  clanse,  "  I  have  now,  in  1876,  an  andiTidod  interest  in  tlie 
real  and  pergonal  estate  of  my  father  and  mother,  and  I  give  this 
to  my  sisters  and  my  brother."  This  is  dear ;  the  property  is 
designated,  and  cannot  be  misunderstood.  He  then  adds: 
"Aside  from  some  other  personal  property  in  my  own  right,  all 
and  singnlar  of  which  I  hereby  give,"  &o.  Aside,  that  is,  in 
addition  to,  or  beside  the  interest  in  my  father's  and  mother's 
estate,  I  have  some  other  personal  property  in  my  own  right, 
and  this  is  given,  sa  the  interest  I  own  in  my  father's  and 
mother's  estate  is  given,  to  said  sisters  and  brother.  What  is 
tliere  in  this  language  to  limit  the  personalty  incladed  in  the 
last  qooted  claose  t  Nothing,  that  we  can  see.  He  first  gives, 
specifically,  the  undivided  interest  in  both  kinds  of  property  in 
this  estate,  and  then  all  the  other  personal  property  he  owns  in 
his  own  right  is  likewise  disposed  of  to  the  same  parties.  This 
language  certainly  includes  all  the  other  personalty  he  has  at  the 
time  the  will  speaks,  for  he  divides  it  distinctly  into  two  claesee, 
that  from  his  father's  and  mother's  estate,  and  "aside,"  or  in 
addition,  the  other  personal  property  owned  in  his  own  right. 
Ton  can  only  limit  this  so  as  to  exclude  the  entire  personalty 
owned  by  him  at  this,  the  time  the  will  speaks,  by  remembering 
that  the  will  was  made  1864,  instead  of  1876.  If  you  constme 
it  to  "  speak  and  take  effect "  in  1864,  then  it  would  dispose  of 
only  what  he  then  had.  fint  this  is  precisely  what  the  law  says 
yon  shall  not  do ;  bat  shall  constme  it  as  speaking  immediate- 
ly before  his  death.  If  construed  as  speaking  in  1864,  we  would 
say  at  once  he  could  only  give  what  he  then  had  in  his  own 
right  But  when  we  take  the  rule  prescribed  by  the  statute, 
and  say  it  speaks  in  1876,  then  its  language  means,  I  to^ay  give 
my  interest  in  my  Other's  and  mother's  estate,  both  real  and 
personal,  and  aside  from  that,  I  now  have  some  other  personal 
property  in  my  own  right,  and  that  property,  so  owned  now  in 
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1876,  jnBt  as  I  am  going  to  die,  I  also  give  to  mj  sisterB  ind 
brother.  How  much  personaltj  owned  in  his  own  right  ii  not 
stated,  but  all  be  owns,  aside  from  the  interest  in  the  father*! 
estate,  in  his  own  right,  is  certainly  given — when,  at  the  date 
when  the  will  speaks,  that  is  what  he  owned  in  his  own  rig^ 
then.  What  did  he  own  in  his  own  right  then  !  Bonds,  mort- 
gages and  money,  with  other  personalty.  We  have  bat  to  find 
out  what  it  is  at  this  date,  and  he  has  dkpoeed  of  it.  If  he  did 
not  own  it  in  his  own  right,  or  had  any  personalty  held  in  right 
of  another,  it  woold  be  ezdnded  by  the  language,  and  not  pan, 
becaose  the  contrary  intention  appears,  and  the  gift  only  in- 
clndea  what  he  owns  in  his  own  right,  and  ezdndes  what  he 
may  own  in  right  of  another.  It  is  not  pretended  that  at  lus 
death  he  owned  any  property  in  right  of  another,  or  did  not 
own  all  the  personalty  he  poBseeeed  in  his  own  right ;  if  bo,  all 
such  property  is  inevitably  disposed  of  by  the  language  nsed. 

The  only  real  question,  it  seems  to  as,  is,  what  did  he  own 
immediately  before  his  death,  and  is  any  of  snch  personalty  et- 
duded  by  the  wordB  of  the  will?  No  snob  exclusion  is  foand, 
and  therefore  all  goes  by  the  gift,  owned  in  his  own  r^t 
We  can  only  avoid  this  conclnsion  by  constraing  the  lango^ 
as  speaking,  not  at  his  death,  bnt  at  the  time  of  making  his  will, 
and  this  is  to  disregard  the  law  as  it  is  written.  It  is  aigaed 
that  the  third  claase  change  all  this,  and  points  to  the  real  and 
personal  estate  then  owned  by  testator,  that  is,  when  the  will 
was  made.  This  may  be  conceded ;  bat  here  the  error  is  tiie 
same,  in  not  constraing  this  langaage  to  ^eak  immediately  be- 
fore the  death  of  the  testator.  Only  apply  this  rale,  arbitniy 
as  it  is,  bat  imperative  nevertheless,  and  the  difficult  is 
solved. 

Bat  read  the  langaage— "  I  have  now,  in  1876,  some  real 
and  personal  property,  and  I  hereby,  at  this  time,  make  the 
following  disposition  of  it" — and  yon  are  compelled  to  have 
him,  by  this  act,  aboat  to  dispose  of  all  this  proper^  at  tbit 
time,  and  so  the  entire  estate  wonld  be  disposed  of,  ca  is  psr> 
posed  to  be  disposed  of ;  and  then  the  after  language  speaks 
from  the  same  date,  and  all  wonld  go,  nnlees  a  contnry  inten- 
tion is  foand  in  words  or  context.    The  contrary  intention 
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does  sppe&r,  aa  to  the  realty,  for  a  specific  portion  is  alone 
designated  aa  given,  and  to  specified  parties,  the  expression  of 
the  one  thing  exelndiDg  the  other.  Bat  when  we  come  to  the 
personalty,  it  is  all,  aaide  from  what  he  gets  from  bis  father's 
and  mother's  estate,  aod  do  specific  designation  of  any  part, 
which  can  ezdnde  b;  possibility  any  other  part  not  thns  given. 
The  words  "all  and  aingnlar,"  make  this  constrnction  still 
str<Higer,  instead  of  militating  againat  it,  because  these  words 
of  necessity  indnde  all  the  beforementioned  property,  to  wit, 
the  undivided  interest  in  the  real  and  personid  estate  from  hie 
father  and  mother,  and  also  the  other  property  owned  in  his 
own  right,  "  all  and  siognlar"  of  which  be  gives  to  the  sisters 
and  brother.  What  property  is  this!  The  law  says  the  wilt 
speaks  immediatdy  before  his  death.  Then,  all  and  singular 
of  the  above  property,  to  wit,  the  interest  from  the  father's 
estate,  and  amde,  or  beside,  and  in  addition,  snch  other  personal 
property  as  he  owned  then  in  bis  own  right.  If  this  does  not 
indnde  all  he  has  when  the  will  speaks,  then  language  cannot, 
as  we  think,  be  f  oand  that  will ;  bnt  to  avoid  the  condnsion, 
the  language  must  fnmish  the  exclusion  itself.  What  are  the 
words,  or  what  the  context,  that  does  this,  we  are  nnable  to 
see.  Nothing  guides  to  sach  a  oonclusion,  except  the  &ct  that 
the  will  was  made  in  1864 ;  and  it  seems  to  as  we  can  only 
reach  the  opposite  condnsion  by  making  it  speak  at  this  date, 
and  not  at  the  date  fixed  by  the  law,  that  is,  immediatdy  be- 
fore the  death  of  testator. 

For  these  reasons,  I  dissent  from  the  condnsion  of  the  ma- 
jority of  the  coort. 

MoFaelasd,  J.,  concurred  with  Fbbbuan,  J. 


See  Byrnes  v.  Bmt,  amlt,  pege  888,  uid  cases  in  note  ;  BUiadell  t.  Hl^lt^ 
1  Am.  Pro.  R.  811 ;  Elmbell  ▼.  EUiKm,  Id.  SSa 
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HBR8HT  Va.  OliARE,  EXBOUTOB. 

[86  ArkuiBU,  IT.] 

Jonrr  will  to  take  effkot  ow  death  of  scstttob. 

Tfaere  ckd  ba  no  Biich'tUDg  u  ■  joint  vill  to  take  effect  npon  the  deatii  of  tfae  tm- 
Tivct.  A  will  mast  Uke  eKct  at  th«  death  of  the  t«atator,  and  not  U  i 
time  «tm  In  tbe  future. 

Appeal  from  Sebasti&n  Circuit  Court. 

Hose  for  appellant. 

Eakht,  J.  Abram  and  Aaron  Clark  were  two  brotbei^ 
both  nnmarried,  who,  working  together,  had,  by  their  joint 
indnatry,  acquired  a  large  personal  and  real  estate,  all  of  vbieh 
they  held  aa  tenaata  in  common,  regardless  of  whether  the 
l^al  title  had  been  taken  in  the  name  of  both,  or  either. 
Thej  had  a  mother,  Nancy  Clark,  and  fonr  siaters,  to  wit: 
Snsan  and  Sarah  Clark,  both  onman-ied,  Elizabeth  Miner,  * 
widow,  who  died  leaving  an  only  son,  Abram  Miller,  and  the 
complainant,  Ann  Eliza  Hershy,  whose  hnsband  was,  at  the 
time  of  the  transaction  herein,  and  atill  is,  alive. 

On  the  eleventh  of  May,  1850,  both  brothers,  being  thai 
residents  of  Pope  connty,  entered  into  a  mntoal  obligation  in 
writing  nuder  seal.  After  reciting  that  they  had,  matoaUj 
'  and  by  their  joint  labor  and  energy,  acquired  what  property 
they,  and  each  of  them,  then  held  and  possessed,  thej  thereb* 
agreed,  between  themselves,  that  the  aarvivor  of  them  sbonld 
have,  hold  and  possess,  all  the  interest  of  both  partieB  in  the 
property,  real  and  personal,  which  they  then  owned,  to  the  ex- 
clnsion  of  all  other  persons  whatever.  "  Wherefore,"  the  in- 
Btmmcnt  proceeds  to  provide,  "  the  said  Abram  Clark,  for  the 
consideration  hereinafter  mentioned,  hereby  gives  aod  granti 
unto  the  said  Aaron  Clark,  at  the  death  of  the  said  Abram 
(should  the  said  Abram  die  before' the  said  Aaron),  all  his  prop- 
erty, real  and  personal,  which  he  may  now  have,  or  wbi^  be, 
the  said  Abram,  may  have  at  the  time  of  his  death,  to  have 
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and  to  hold  the  same,  to  the  said  Aaron  and  hie  heirs  forever." 
Aaron,  on  his  part,  and  in  like  language,  conveyed  all  his  inter- 
est in  the  property,  present  and  prospective,  to  Abram,  in  ease 
the  latter  should  survive.  The  instmment  was  signed  and 
sealed  by  the  parties,  and  attested  by  two  witnesses,  bat  not  in 
the  form  nsoally  adopted  in  the  attestation  of  wills. 

Abram  died  aboat  the  seventeenth  of  May,  1851,  at  which 
time  the  brothers  owned  large  amonnts  of  personal  property, 
consisting  of  slaves,  cash,  money  at  interest,  goods  and  chosea 
in  action,  more  than  enongh,  taking  one-half,  to  have  paid  all 
of  Abram's  debts.  There  were  also  lands  and  town  lota  ao 
held  in  common,  in  Fort  Smith,  Sebastian  connty,  and  in  the 
counties  of  Pope  and  Tell  and  Johnson,  Aaron  had,  shortly 
before,  removed  to  Fort  Smith,  and  resided  there.  On  Ute 
death  of  his  brother  he  took  poBseasion  of  all  the  joint  prop- 
erty, claiming  it  aa  his  own  under  the  agreement.  He  became, 
and  was  recognized  as,  the  head  of  the  family ;  and  his  mother 
depended  upon  bim  wholly  for  sapport.  She  was  not  very 
old,  and  the  proof  leaves  the  impression  that  she  was  compe- 
tent to  deal  for  herself  with  regard  to  bnsiness  affairs.  She 
renounced  all  claim  to  Abram's  estate ;  and,  in  order  to  carry 
ont  the  agreement  of  the  brothers,  she,  at  Aaron's  suggestion, 
and  to  avoid  misunderstanding,  conveyed  to  bim,  on  the  eighth 
of  December,  1851,  all  her  interest  in  Abram's  estate,  real  or 
personal.  She  also  took  ont  letters  of  administration  on 
Abram's  estate,  bnt  seems  never  to  have  acted.  The  object 
seems  to  have  been  to  prevent  interference,  by  other  parties, 
with  the  transmissioQ  of  the  whole  estate  to  Aaron.  In  all  the 
matters  she  acted  intelligently,  without  nndae  influence,  or 
actnal  fraud  on  the  part  of  Aaron. 

Aaron  died  on  the  foorteentb  of  November,  1855,  leaving 
a  will.  By  it  he  gave  to  his  mother  and  his  sister  Sarah  all  his 
real  estate  in  Sebastian  and  Pope  counties,  to  hold  as  tenants 
in  common ;  also,  his  personal  property  of  all  kinds,  subject 
to  his  debts.  To  his  sister  Elizabeth  Miller  he  gave  all  his 
real  estate  in  Perry  and  Johnston  coanties  ;•  and  to  complain- 
ant, Ann  Eliza,  all  his  real  estate  in  Yell  connty,  and  other 
real  estate  not  disposed  of.  This  will  was  duly  probated  on 
Vol.  n.— 80 
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the  sereDteenth  of  November,  1855 ;  and  SoL  F.  CUrk,  named 
as  executor  thereiii,  received  letters  testamentary.  Se  eeems 
to  have  taken  no  control  of  the  real  estate ;  and  the  penonal 
property  which  came  to  hia  hands  waa  hy  him,  with  some  triv- 
ial exceptions,  tamed  over  to  said  Sarah. 

On  the  twelfth  of  June,  1860,  Sarah  and  her  mother  Nancy 
executed  a  writing  which  they  described,  and  intended,  as 
their  joint  will,  dniy  attested  by  witnesses.  By  it  they  gave 
to  Elizabeth  Miller,  with  some  real  estate,  a  n^ro  boy,  all 
their  household  and  kitchen  fnmiture,  and  a  carriage  and 
horses.  To  the  complainant,  Ann  Eliza,  they  gave  a  thooauid 
dollars,  and  also  the  remainder  interest  in  all  the  property 
given  to  Mrs.  Miller  after  the  lattor^s  death.  The  balance  of 
their  property  they  bequeathed  to  tmstees  for  charitable  pur- 
poses. 

It  was  provided,  however,  that  the  "  bequests  and  devises  " 
should  be  postponed,  as  regarded  use  and  enjoyment,  until  the 
death  of  both,  with  a  reservation  of  right  in  the  survivor  Ut 
have  the  sole  control,  mana^ment  and  disposal  of  all  the  prop- 
erty during  her  life — the  baUnce,  undisposed  of,  at  the  deMh 
of  the  Borvivor,  being  all  that  was  subject  to  the  provisioBB  of 
the  will. 

Susan  had  meanwhile  died  nnmarried ;  and  on  the  twenty- 
seventh  of  November,  1861,  Nancy  Clark  died,  leaving  as  het 
next  of  kin  her  three  children — complainant,  Elizabeth  Miller 
and  Sarah.  No  notice  at  the  time  was  taken  of  the  joint  wiQ, 
and  in  1870  complainant's  husband,  Benjamin  F.  'Herahy,  wae 
duly  appointed  administrator  of  her  estate.  On  the  fourteenth 
of  September  of  that  year,  Sarah  being  still  alive,  the  foie- 
going  joint  will  was  probated  by  the  oath  of  one  "of  the  wit- 
nesses. 

About  that  time  complainant,  Ann  Eliza  Herahy,  filed  this 
bill  against  Sol.  F.  Clark  as  administrator  of  the  estate  of 
Aaron  Clark,  her  husband,  Benjamin  F.  Hershy,  as  adminis- 
trator of  Nancy  Clark,  Sarah  Clark  and  Abram  Miller,  claim- 
ing as  one  of  the  heirs  of  her  brother  Abram,  and  also  as  hor 
and  distributee  of  her  mother  Nancy.  She  seeks  an  account  of 
the  personal  efiects  turned  over  to  Sarah  by  Sol.  F.  Clark,  die 
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executor  of  Aaron,  and  of  the  personal  property  of  her 
mother,  and  of  monejs  received  by  Sarah  for  rente  and  profits, 
and  for  sales  of  lands ;  and  that  her  distribntive  ehare  of  said 
estates  be  ascertained,  and  that  she  h&ve  parHtion,  etc,  etc. 

Sarah  Clark  answered  the  bUl,  insisting  npon  the  good 
faith  of  the  conveyance  from  her  mother  to  Aaron  of  the  prop- 
erty she  derived  from  Abram's  estate,  and  denying  all  frand 
or  imposition,  or  nndne  inflaenee.  Her  answer  does  not  con- 
trovert the  material  facte  above  set  forth,  and  npon  them  she 
bases  her  right  to  retain  the  property.  She  makes  her  answer 
a  cross-bill  to  quiet  her  title.  Abram  Miller  adopts  her 
answer. 

The  statute  of  limitations  was  also  relied  on  by  defendants. 

The  cause  was  heard  npon  the  pleadings,  exhibits  and  depo- 
sitions. The  court  npon  hearing,  came  to  the  conclusion  that 
the  matters  set  forth  in  the  bill  did  not  entitle  complainant 
either  to  an  acconnt  or  partition,  and  dismissed  it  with  costs. 
She  appealed. 

The  instrament  execnted  between  the  brothers  conveyed 
nothing  in  jpreaenti.  The  intention  of  it  is  expressly  declared 
to  be  that  the  surweor  should  have  all  the  interest  of  both 
parties  in  the  property.  The  use  of  the  present  tense  in  the 
word  "gives"  and  "grants"  is  qualified  by  the  words  which 
follow,  "  at  the  death  of  said  Abram,"  in  one  contingency,  and 
"  at  the  death  of  said  Aaron  "  in  tlie  other.  It  is  not  the  case 
of  a  vested  right  conveyed  by  the  instrument,  reserving  a  life 
estate  in  the  grantor.  It  has  been  repeatedly  held  that  such 
an  instmment  as  that  last  mentioned  will  be  sustained  as  a 
valid  deed  vnter  vivos.  They  were  often  nsed  in  diepositiona 
of  slave  property,  and  sustained,  so  far  as  the  eases  have  come 
within  our  notice,  by  the  courts  of  all  the  Southern  States, 
Bnt  this  instrument,  now  before  us,  is  not  of  that  character.  It 
professes  to  convey  nothing  in  presenti,  and  cannot  stand  as  a 
conveyance  j  nor  can  it  be  upheld  as  a  mutnal  covenant.  It  is 
unreasonable,  and  against  public  policy,  that  one  should  be 
allowed,  by  an  irrevocable  contract,  not  only  to  denude  him- 
self of  all  control  of  all  his  property,  of  every  nature  what- 
ever, which  he  at  the  time  pdsseeees,  bat  also  of  all  he  may 
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afterwards  acqnire.  Bach  a  contract  would  not  be  enforced 
either  in  law  or  equity.  It  is  obviouB,  too,  that  the  brotfaen 
did  not  intend  their  obligations  to  have  that  force  dnring  their 
lives. 

There  ia  no  possible  view  of  this  contract  which  would  give 
it  any  binding  force  during  their  joint  lives.  It  was  revoctUe 
at  pleasure  by  either. 

Whether,  if  properly  proven,  it  might  not  have  openled, 
on  the  contingency  of  the  death  of  one  of  them,  as  his  t^antie 
will,  is  a  queetiou  which  does  not  arise,  and  upon  which  we  in- 
timate no  opinion.  No  effort  was  made  to  prove  or  sastun  it 
as  the  will  of  Abram,  with  regard  to  hie  share  of  the  j<Hnt 
property. 

The  effort  of  Nancy  Clark  and  her  daughter  Sarah,  to  exe- 
cute &  Joint  will  was  nugatory.  There  can  be  no  such  thing  as 
8  Joint  will,  to  take  efiect  on  the  death  of  the  survivor.  A 
will  mast  take  effect  on  the  death  of  the  testator,  and  not  at  a 
time  still  in  the  fntnre.  This  instrument,  bo  far  as  regards 
Nancy  Clark's  property,  could  only  have  taken  effect  by  its 
t^ms,  by  vesting  in  Sarah  the  complete  disposition  and  control 
of  all  her  mother's  property,  without  imposing  any  obligation 
on  Sarah  to  carry  out  the  benevolent  purposes  had  in  view  by 
both ;  for,  with  regard  to  the  latter,  ber  part  at  least  was,  and 
remains,  ambulatory,  and  she  may  defeat  the  common  intea- 
tion  by  changing  her  will.  There  is  no  mntnality  with  ttgard 
to  the  future  charitable  objects;  and  the  mother  cannot  be 
supposed  to  have  intended  that  the  remnant  of  her  propoty, 
not  disposed  of  by  Sarah,  shoold  go  in  any  event  to  the  chaii- 
ties  in  view,  without  the  aid  of  Sarah's  property  also. 

This  effort  illuBtrates  the  force  of  tho  principles  stated  by 
Mr.  Jarman  in  his  work  on  Wills,  vol.  1,  p.  27.  He  says :  "A 
joint  or  mutual  will  is  said  to  be  unknown  to  the  testaoientaiy 
law  of  England.  An  objection  to  such  an  instrument  as  testa- 
mentary, is  its  irrevocability,  for  it  is  of  the  essence  of  a  will 
that  it  is  ambulatory,  and  may  be  revoked  at  any  time  prior  to 
the  death  of  the  teatator."  And  he  refers  to  Clayton  v.  Liver- 
man,  2  Dev.  &  Battle,  558,  which  is  directly  in  point. 

The  joint  instrument  between  Abram  and  Aaron  Clad, 
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and  the  joint  will  of  Nancy  and  Sarah  Olark,  shoald  both  hare 
been  di'eregarded. 

The  complainant  wae,  at  the  death  of  Abram,  and  has  eince 
continned,  &yetne-covert.  She  is  not  barred  by  the  statute  of 
limitations. 

She  iB  entitled,  under  onr  statatee  of  descentB  and  dietribn- 
tions,  to  a  share  of  the  real  estate  of  which  her  brother  Abram 
(Sied  posseeaed ;  also,  to  her  proper  share  of  the  real  and  per- 
sonal property  of  her  sister  Snaan  and  her  mother.  She  is  en- 
titled to  an  account,  to  be  taken  nnder  the  direction  of  the 
court,  to  ascertain  these  interests. 

She  mnst  elect,  however,  as  her  bill  Tirtaally  does^  to  dis- 
claim fJl  rights  to  the  property  in  question  acquired,  directly 
to  herself,  through  the  will  of  her  brother  Aaron.  That  will 
disposee  of  interests  which  she  claims  adversely,  and  the  case 
for  election  arises.  She  mnst  rest  on  her  rights  to  any  of  the 
property  in  qneetion  derived  through  the  statutes  of  descents 
and  distributions  from  Abram  or  her  mother  or  her  sister 
Susan.  The  property  has  never  been  divided,  and  it  must  all 
be  done  in  one  suit.  The  usual  remedial  proceedings  in  equity 
are  sufficient. 

The  court  erred  in  dismissing  the  bill  for  want  of  equity. 
Reverse,  and  remand  for  further  proceedings  consistent  with 
law  and  this  opinion. 


Mntnal  wIIIb.— As  to  Uie  use  of  the  teim  "conjoint"  in  wills,  or  u  ap- 
plied to  them,  see  I>ufoiir  v.  Pei«ira,  1  Diet  4ai. 

In  tbe  goodfl  of  Btracef,  Bea  A  8w.  Q,  joint  wills  are  held  valid. 

Buch  a  wiU  is  entitled  to  a  separate  probate  upon  the  death  of  each  tes- 
tator.   Bchnmaker  v.  Schmidt,  44  Aht.  4d4 

Conjoint  wlUs  are  revocable  as  wills  but  irrevocable  as  contracts.  Qould 
v.  Mansfield,  103  Haae.  406;  Evans  v.  Smith,  28  Oa.  $8;  Qayton  v.  Uver- 
mote,  a  Dev.  &  Bat,  L.  S66:  Schumaker  v.  Schmidt,  cited  above. 

In  Ohio  Jomt  wills  have  been  held  void.  Walker  v.  Walker,  14  Ohio 
Stal«,  107. 

In  England  mtttuat  wills  are  held  to  be  a  legal  impossibility.  Earl  Dar- 
lington V.  Pultenej,  1  Cowp.  260. 

But  there  ore  later  cases  holding  that  agreements  to  make  a  mutual 
wiU  are  vaUd.  Izard  v.  Ulddleton,  1  Dessaos.  IIQ;  Bivers  v.  Rivera,  8 
Deesaus.  100;  Mx-pmie  Daj,  1  Bradf.  478. 
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Wben  two  pereonB  agree  to  nuike  mutoal  wills,  bed  faith  en  the  put  cl 
one  of  tbem  will  not  prevent  the  probate  of  the  will  of  the  other.  Bjamn 
V.  Bthuh),  11  Ired.  L.  6S2. 

The  mutual  will  of  bueband  and  wift  u  the  aeporote  will  of  eacb. 
Denyaaen  v.  Moatert,  L.  R,  4  P.  C.  288.  See  also  8  Moore's  P.  C.  C.  (N.  a) 
SOS. 

In  Alabama  such  wills  are  revocable.    Scbomaker  v.  Schmidt,  died 

In  Eentuckj  the  revocation  must  be  joint  Breathitt  v.  Whltak«r,  S 
Ben.  H.  S80. 

A  will  made  Jointly  by  husband  and  wife,  devising  property  wbi<^  is  the 
husband's  alone,  is  valid  as  his  will.  Rogera'  Applt.,  11  He.  303;  Kmmen 
V.  Zurline,  3  Cin.  (Ohio),  440. 

A  mutual  will  of  husband  and  wife  devising  reciprocally  to  each  other  is 
valid.  It  will  operate  as  the  separate  will  of  whichever  one  diee  SiA  Re 
Diez,  50  N.  T.  88. 

A  will  purporting  to  be  the  will  of  two  persons  dispoaiiig  of  all  their 
property  Jointly,  is  neither  a  joint  or  a  separate  will.  Clayton  v.  Livennore. 
dted  above.    See  a  very  curious  case,  Lewis  v.  Scofleld,  30  ConiL  453. 


MUNROB  va.  Fgoplb. 

[102  Illinois,  lOS.] 

Power  of  oountt  coukt  to  behotb  adhinistbatok. 

A  connty  eoart,  in  the  sbsence  of  statntory  anthoiity,  bu  do  power  to  rereb 
letters  of  sdmlniBtratioa  sfter  the  BdmlniitTstAr  has  accepted  and  qnslified. 

A  tkilnre  to  pay  a  creditor  his  claim  allowed,  ag^st  the  eetate,  altbon^  the 
estate  was  solvent  and  all  other  claims  had  been  paid  with  the  (Set  that  the  sd- 
mtQistratriz  had,  by  deed  from  the  heirs,  become  the  owner  of  the  «aly  piece 
of  land  on  which  the  creditor's  judgment  was  sappoaed  to  be  a  U»,  does  sot 
make  a  case  for  removal  for  waste  or  mismsnagemeat  or  other  canae. 


Ebbob  to  the  Appellate  Court  for  the  Second  Bistrict. 

Ga/msey  tfe  Knox,  for  plaintiff  in  error. 

^ephen  R.  Moore  and  Thomas  Sutchine,  for  defendants  ii 


Diqilized  by  Google 


MUtniOE  T.  PEOPLE.  471 

DioKET,  J.  Young  sues  Mrs.  Osgood  as  priucipal,  and 
Mnnroe  ae  Boretj,  upon  a  bond  given  by  defendants  for  tbe 
fsithfal  sdminiBtration  of  the  estate  of  Uri  Osgood,  deceased. 
The  plaintiff  saes  as  administrator  de  honia  non  of  the  same 
estate,  as  the  snccesBor  of  Mrs.  Osgood,  and  for  a  failure  on 
her  part  to  pay  over  to  him  certain  moneys  of  the  estate  said 
to  be  in  her  hands.  Defendants  pleaded,  inter  alia,  that 
Young  is  not  administrator.  On  this  issue  was  produced  in 
evidence  a  full  transcript  of  the  record  of  the  County  Court, 
from  which  it  appears  that  that  court  did  make  an  order  revoking 
the  letters  formerly  issued  to  Mrs.  Osgood,  and  afterwards  did 
appoint  Young  admimistrstor  de  bonis  non. 

The  Circuit  Court,  with  this  transcript  in  evidence,  in- 
structed tbe  jury,  as  a  matter  of  law  arising  from  this  evidence, 
that "  Mansfield  Young  is  administrator  de  ionis  non  of  the 
estate  of  Uri  Osgood,"  aud  that  Mrs.  Osgood  was  removed,  and 
on  these  questions  the  law  is  for  the  plaintiff.  This  instruction 
was  clearly  wrong.  The  pleadings  show  that  Mrs.  Osgood  was 
appointed,  gave  bond,  and  qualified  as  administratrix  of  the 
estate,  in  February,  187L,  and  acted  as  such  for  many  years, 
and  it  follows  that  she  still  is  such,  nnless  the  orders  of  the 
County  Court,  already  mentioned,  terminated  her  administra-; 
tion.  On  inspection  of  the  transcript  of  the  proceedings  of  the 
County  Court,  in  which  the  supposed  revocation  of  her  letters 
occurred,  we  are  of  opinion  that  the  order  of  revocation  was 
and  is  utterly  void,  and  of  no  effect  whatever. 

Defendant  in  error  contends  that  these  orders  were  made 
by  a  court  of  competent  jurisdiction,  and  are  of  force  and  valid 
until  reversed  or  set  aside.  There  is  no  doubt  that  M'here  a 
matter  is  submitted  to  a  court  upon  which  that  court  has  au- 
thority to  consider  and  decide,  aud  such  court  does  decide,  such 
judgment,  though  erroneous,  is  valid  until  reversed  or  set  aside ; 
but  unless  a  case  brought  before  a  court  be  such  that  the  court 
•  has  the  lawful  authority  to  deliberate  and  decide,  such  court 
has  no  jurisdiction,  and  its  decision  in  such  case  is  a  nullity. 
The  ease  must  be  one  committed  to  that  coort  by  law.  Chief 
Justice  Marsball  said :  "  Suppose  administration  be  granted  on 
the  estate  of  a  deceased  person  whose  executor  is  present  in  the 
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conatant  perfonnance  of  his  execatorj  dotiee,  *  *  *  b 
tlie  opioion  of  the  court  it  woold  be  abeolately  void.  The  ip- 
pointment  of  an  executor  vests  the  whole  personal  estate  in  tbe 
person  appoint&d.  He  *  *  *  holds  the  legal  title  in  iD 
the  chattels  of  the  testator."  And  it  is  there  said,  bo  loDg  u 
he  remains  executor,  this  "  is  incompatible  vith  any  power  in 
the  ordinary  to  transfer  these  chattels  to  any  other  pereon,  br 
grant  of  letters  of  administration  on  them.  Hie  grant  taa  put 
nothing, — it  conveys  no  right,  and  is  a  void  act."  It  is  plain 
that  noless  the  order  revoking  the  letters  of  adnmuEtrttion 
granted  to  Mra.  Osgood  be  valid,  there  was  no  power  or  jnrifr 
diction  in  the  Coonty  Court  to  appoint  Toang  administrator  d4 
bonie  non,  and  the  order  for  hia  appointment  was  abeoktelj 
void. 

We  think  the  order  revoking  and  repealing  the  lettenit- 
med  to  Mrs.  Osgood  was  also  a  mere  nnllity, — absolutely  void,— 
for  want  of  jurisdiction  in  the  Connty  Oonrt  to  act  llie  Coim- 
tj  Gonrt,  in  the  absence  of  statutory  aathority,  has  no  pawa  b> 
remove  an  administrator,  or  to  revoke  letters  of  adminietntioD, 
after  the  administrator  has  accepted  and  qualified  and  entend 
npon  his  dnties.  Our  statute  authorizes  the  removal  of  idmin- 
isttators,  and  the  revocation  of  letters,  for  divers  canseB  men- 
tioned therein.  Letters  may  be  revoked  "  in  all  cases  vbeie 
the  same  were  granted  »  *  *  upon  any  «  »  •  fik 
pretense  whatever"  (Rev.  Stat.  chap.  S,  sec  26),  and  where, 
after  their  issue,  "  a  will  of  the  deceased  shall  be  prodnced,  ud 
p^bate  thereof  granted  according  to  law  (sec.  2S),and"t)ie 
Connty  Conrt  may  revoke  all  letters  testamentary  or  of  admin- 
istration granted  to  persons  who  become  insane,  lunatic,  or  ol 
unsound  mind,  habitual  drunkards,  are  convicted  of  inhmom 
crimes,  waste  or  mismanage  the  estate,  or  who  conduct  tbem- 
selves  in  ench  manner  as  to  ^idanger  their  co-executors,  or  co- 
administrators, or  secnritiee, — in  all  which  eases  the  court  lAa^ 
summon  the  person  charged  to  be  in  default  or  disqualified, « 
aforesaid,  to  ahoto  cause  why  such  revocation  should  not  be 
made.  When  revocation  is  made,  the  reonm  ^A«r{/^  dull  if 
staied  at  large  upon  the  record."  (Sec  30.)  And  when  noti- 
fied (on  account  of  being  about  to  remove  from  the  &tst^)i  ^'^ 
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four  weeks,  to  appear  before  the  coart  "  and  make  settlement 
of  his  scGonnta,"  and  he  neglects  or  refnees  to  make  snch  set- 
tlement, the  court  "  may  remove  an  administrator  from  office  " 
(sec.  31),  and  in  default  of  pving  other,  or'  additional,  or  new 
aecority,  when  required  by  the  conrt  to  do  so,  or  in  default  of 
Bottling  and  adjnsting  bis  acconnte  within  a  time  fixed  hy  the 
ooort,  the  letters  of  administration  "  shall  be  revoked."  (Sees. 
82, 33  and  36.)  These  are  the  cases,  and  (so  far  as  called  to  oar 
attention)  the  only  cases,  wherein  power  is  given  by  statute  to 
the  County  Court  to  remove  an  administrator  and  revoke  and 
repeal  his  letters  of  administration.  Until  some  one  of  the 
causes  mentioned  in  the  statute  is  placed  before  the  conrt  for 
action,  the  conrt  has  no  power  to  act  at  all  in  this  regard,^ha8 
no  jurisdiction  to  act  To  render  the  judgment  of  any  conrt 
valid,  it  is  essential  that  snch  conrt  shaU  have  jurisdiction  of 
the  person,  and  also  of  the  Bubject-matter.  Looking  at  the  full 
transcript,  we  find  that  when  the  County  Court  made  the  order 
revoking  the  letters  granted  to  Mrs.  Osgood,  that  conrt  bad 
neither. 

It  was  not  alleged  that  any  one  of  the  cases,  mentioned  in 
the  statute  as  such  that  the  court  may  order  the  revocation  of 
letters,  was  presented  or  before  the  conrt.  The  only  facts 
stated  in  the  petition  as  anthorizing  the  court  to  act  are,  that 
she,  as  administratrix,  had  failed  and  neglected  to  pay  the  com- 
plaining creditor  the  amount  of  bis  cl^m  allowed  against  the 
estate,  although  the  estate  was  solvent,  and  all  other  allowed 
cUims  had  been  paid,  and  that  she  had  become  the  owner,  by 
deed  from  the  heirs,  of  the  only  tract  of  land  on  which  the  judg- 
ment of  the  creditor  was  supposed  to  be  a  lien ;  that  to  satisfy 
this  demand  it  would  become  necessary  to  sell  that  land,  and 
that  nnder  the  circumstancee  the  creditor  thought  it  advisable 
to  remove  the  present  administratrix  and  have  a  new  adminis- 
trator appointed.  The  statute  nowhere  gives  jurisdiction  to 
the  County  Conrt  to  remove  for  any  snch  cause.  The  statute 
prescribes  other  remedies  for  such  case.  In  the  language  of 
Chief  Justice  Marshall  (speaking  of  the  ordinary) :  "  The  case, 
in  tnith,  was  not  one  within  bis  jurisdiction.  It  was  not  one 
in  which  he  had  a  right  to  deliberate.  It  was  not  committed 
to  him  by  the  law." 
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Again,  the  County  Court  had  not  acqaired  jarisdiction  of  the 
]>erson  for  this  purpose.  It  is  true  a  citation  had  been  served 
on  her  on  the  ^h  of  December,  1877,  to  appear  before  that 
court  on  the  17th  day  of  that  month,  and  show  cause  "  why  Ae 
should  not  pay  said  daim "  of  this  creditor,  and  that  she 
omitted  to  appear  and  show  sncb  caaae.  But  this  did  not  gire 
the  court  jurisdiction  of  her  person  to  adjndge  on  the  15th  day 
of  the  next  month,  and  with  no  further  notice  to  her,  that  she, 
ae  administratrix,  should  be  removed,  and  her  letters  revoked. 
Circuit  Courts  have  jurisdiction  to  enter  judgment  in  actions  of 
assumpeit.  They  have  also  jurisdiction  to  sentence  men  to  the 
penitentiary  for  larceny.  It,  however,  cannot  be  inferred  that 
by  a  sunimonB  in  an  action  of  assumpsit,  duly  served,  a  Circuit 
Court  acquires  jurisdiction  of  the  person  of  the  defendant  to 
try  and  convict  him,  in  his  absence,  for  larceny  of  the  proper 
ty,  for  the  price  of  which  the  action  of  assumpsit  was  brought. 
Such  a  proceeding  would  simply  be  void.  There  is  nothing  id 
the  statute  impairing  the  principle  upon  which  these  viem 
rest.  '  To  the  contrary,  before  the  court  has  lawful  power  to 
adjudge  a  revocation  of  letters  of  administration,  it  is  expreselr 
provided  "  the  court  shall  summon  the  person  charged  to  be 
in  default,"  not  to  show  cause  why  be  shall  not  pay  a  certaiu 
claim,  but  "to  show  cause  why  such  revocation  should  not  he 
■made."  And  the  more  efTectually  to  limit  the  power  of  the 
County  Court  in  such  a  proceeding,  it  ie  added :  "  When  the 
revocation  is  made,  the  reasons  therefor  shall  be  stated  at  large 
ujron  the  record." 

The  order  removing  the  administratrix  being  void,  and 
hence  the  order  appointing  nn  administrator  de  bonis  non  being 
also  void,  the  right  to  the  custody  of  the  moneys  and  property 
of  the  estate  remained  in  Mrs.  Osgood.  Young  was  a  mere 
interraeddler,  without  any  rights  or  legal  authority.  The  refu- 
sal to  pay  over  to  him  was  no  breach  of  the  condition  of  the 
bond  sued  on.    The  plaintiff  clearly  had  no  cause  of  action. 

The  judgment  is  therefore  reversed,  and  the  cause  dismisGed. 

Judgment  reversed. 
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Bdand  vs.  Bl&kd. 

[108  niinois,  13.]  * 

CoNSTBPCnON   OF  DEVIBE. — "  HeIK  "   HEAKIKQ    "  CHILD." 

Tcttttor,  after  pajmeot  of  debts,  derieed  the  resldae  of  hU  estate,  real  and  per- 
sonal, aa  followB,  to  wit;  to  hia  wife  and  five  joiuijfeat  children,  whom  he 
named,  a  sped£ed  brm;  the  mt  of  hla  peraoDal  estate  also  to  hU  wife  "and 
the  five  aboTs  named  heirs — thst  Is  to  say,"  to  his  wife  for  life  and  to  the 
minor  beirs  ontil  they  became  of  lawful  age;  to  hia  "  other  heirs  and  oldest 
flhlldren,  heirs  at  law,"  naming  them,  five  dollars  each;  "and  at  the  time  of  the 
jooDgest  heir  becoming  of  lawful  age,  the  property,  both  real  and  peraonal,  to 
be  divided  amongst  my  children,  sbare  and  ehare  alike."  Held,  that  it  was  the 
intenUoQ  of  the  leatator  that  the  farm  devised  should  be  divided  amongst  his 
children  when  the  youngest  child  became  of  age ;  that  the  derise  of  snch  farm 
to  the  widow  and  five  youngest  children  waa  a  qualified  devise  to  them  nntU 
the  yoongvst  cUld  attained  mqority ;  the  word  "heir"  means  child. 

Appeai  from  Peoria  ooanty  Cirenit  Conrt. 

Suit  for  partition  by  the  fonr  elder  children  of  John  Bland 
against  his  widow  and  fire  younger  children,  involving  the 
conBtmction  of  a  will  of  which  the  material  portion  is  as 
follows : 

"First,  after  all  my  lawfnl  debts  are  paid  and  discharged, 
the  residue  of  my  estate,  real  and  personal,  I  give,  beqneath  and 
dispose  of  as  follows,  to  wit :  To  my  beloved  wife  and  five 
^onngeet  children — that  is  to  say,  Raehael  Ann  Bland,  Char- 
lotte Bland,  Elizabeth  J.  BUad,  David  Bland,  and  Eliza  Psra- 
diae — the  farm  and  all  its  appnrtenancea  thereanto  beloDgin<;;, 
known  and  described  as  follows,  to  wit :  it  being  157  acres, 
being  and  lying  in  the  soath-west  qnarter  of  section  34,  in 
township  11,  north  of  the  base  line,  in  range  8,  east  of  the 
foorth  principal  meridian.  All  the  rest,  residue  and  remainder 
of  my  personal  estate  also  to  my  beloved  wife  and  the  live 
above  named  heirs, — ^that  is  to  say,  to  my  wife  daring  her 
natural  life,  and  to  the  minor  heirs  until  they  become  of  law- 
fnl  age  to  account  for  themselves.  To  my  other  heirs  and 
oldest  children,  heirs  at  law,  I  give  and  bequeath  the  sum  of 
five  dollars  each ;  to  Mai^aret  Bland  five  dollars,  to  WiUiam 
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Bland  five  dollarB,  to  Mary  Ellen  Pierce  fire  dollars,  and  to 
John  A.  Bland  five  dollars  and  two  yearling  colts  (one  i«  a 
bright  bay,  the  other  is  brown,  with  a  bald  face  and  white  hind 
legs) ;  and  at  the  time  of  the  youngest  heir  becoming  of  lawfnl 
age,  the  property,  both  real  and  personal,  to  be  divided 
amongst  my  children,  share  and  share  alike." 

Stevens  <&  Lee,  for  appellants. 

Cooper  <6  Tennery,  for  appellees. 

8heux)h,  J.  The  question  presented  is  simply  one  of  the 
constraction  of  the  will— whether,  as  appellants  claim,  all  the 
children  of  the  testator,  the  old^  as  well  as  the  yonnger  set, 
are  to  share  equally  in  the  limd  described  in  the  vrill,  or  whether, 
as  appellees'  claim,  the  widow  and  the  five  yonnger  children 
take  the  land  in  fee  and  in  eqnal  parts  among  them  to  the 
ezclosion  altogether  of  the  fonr  older  children. 

Looking  at  the  first  clanse  of  the  will  by  itself,  the  widow 
and  five  youngest  children  take  the  whole  land  abeolntelyT 
and  taking  the  first  and  second  clansea  bj  themselvea,  the 
more  natural  coDstmction  would  be  the  same,  that  the  widow 
and  five  youngest  children  take  the  land  absdately,  and  as  to 
the  personal  estate,  that  that  was  given  to  them  only-  dnring 
the  natural  life  of  the  widow,  and  until  the  minor  heirs 
became  of  age.  Bat  this  looking  at,  and  resting  npon,  eam^ 
particular  clause  or  clauses  of  an  instrament,  is  not  the  rig^t 
mode  of  coDstming  it — it  mnst  be  looked  to  in  all  its  parts,  and 
the  entire  will  will  be  considered  together,  in  order  to  ascertain 
what  is  its  meaning.  Now,  when  we  come  to  look  at  the  list 
clause  of  this  will,  we  see  that  when  the  yonngest  child  be- 
comes of  age,  the  property,  both  real  and  personal,  is  to  be 
divided  amongst  the  testator's  children,  share  and  share  alik& 
It  is  the  property,  both  real  and  personal,  which  is  to  be  thus 
divided— that  is,  the  property  before  mentioned  and  devised. 
As  this  farm  devised  was  all  the  real  property  the  testator  had 
at  the  making  of  the  will  and  his  death,  as  the  demurrer 
admits,  it  was  this  farm — the  real  property  he  had  been  speak- 
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ing  of  and  had  devieed  to  bis  wife  and  five  yonngeet  children 
— which,  no  doabt,  the  teetator  had  in  mind  when  he  aaid,  the 
property,  both  real  and  personal,  shoald  be  diTided  amongst 
his  children.  And  he  said  it  ehonld  be  divided  amongst  his 
children — not  amongst  his  fire  yonngeet  children. 

AppelleeB'  constraction  disregards  this  third  clanse,  and 
denies  to  it  any  force  and  effect,  bat  the  will  is  to  be  so  con- 
stmed,  if  possible,  as  to  allow  eifect  to  every  part.  It  is  the 
intention  of  the  testator  derived  from  the  whole  will  which 
must  govern.  Beading,  then,  these  three  olanses  of  the  will 
together,  we  find  that  it  was  the  intention  of  the  testator  that 
this  farm  which  he  devised  abonld  be  divided  among  all  his 
children,  share  and  share  alike,  when  the  youngest  child  came 
of  age ;  that  the  devise  of  the  farm  to  the  widow  and  five 
youngest  children  mentioned  in  the  first  clanse  was  not  a 
devise  to  them  absolutely,  but  a  qualified  devise  to  them  until 
the  youngest  child  should  come  of  age;  that  there  was  the 
same  limitation  of  the  devise  of  the  real  estate  that  there  was 
of  the  personal  estate ;  that  in  the  second  clanse,  "  all  the  rest, 
residue  and  remainder  of  my  personal  estate  also  to  my  be- 
loved wife  and  the  five  above  named  heirs — that  is  to  say,  to 
my  wife  during  her  natural  life,  apd  to  the  minor  heirs  until 
they  become  of  lawful  age  to  account  for  themselves," — the 
limitation  therein  following  the  words  "that  is  to  say,"  is  not 
confined  to  the  personal  property,  as  would  seem  the  more 
natural  construction  from  the  reading  of  this  clause  aloue,  but 
that  it  applies  to  the  real  estate  as  well  as  to  the  personal 
property.  Such  we  believe  to  be  the  true  construction  in 
view  of  the  last  clause — the  one  which  effectuates  the  inten- 
tion of  the  testator  as  there  manifested — and  which  the  ap- 
plication of  the  well  known  rules  of  construction  rei^uires  to 
be  made.  It  is  necessary  in  order  to  gfive  effect  to  the  last 
danse,  and  it  gives  effect  to  all  the  clauses  of  the  will. 

In  Bountree  v.  TaUot,  89  111.  249,  this  court  said :  "  The 
great  and  leading  principle  in  the  constraction  of  wills  is,  that 
the  intention  of  the  testator,  if  not  inconsistent  with  the  rules 
of  law,  shall  govern,  and  this  intention  is  to  be  ascertained 
from  the  whole  will  taken  together.    Conrts  will,  if  possible, 
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adopt  BDch  constraction  as  will  uphold  all  the  pPonflionB  of  the 
will."  So  in  BrownjUld  v.WUeon,  78  lU.  467,  it  was  said: 
"  It  IB  one  of  the  familiar  rales  of  constraction,  whether  of  a 
will  or  other  iDstniment,  that  in  cases  of  donht  all  its  puts 
should  be  considered  together,  and,  if  possible,  to  give  overj 
clause  and  provision  effect  according  to  the  ioteotion  of  tbe 
maker.  When  ascertained,  the  intention  of  the  testator  most 
be  enforced."  And  farther:  *'  The  qneetion,  however,  is,  the 
entire  instmrnent  considered,  what  did  the  testator  intend  \fj 
the  wilH  "    And  see  City  of  Peoria  v.  Daral,  101  HL  609. 

We  find  that  by  this  will  he  intended  this  farm  should  be 
divided  amongst  all  bis  children,  share  and  share  alike,  when 
the  yonngeet  of  them  came  of  age. 

In  case  of  this  being  fonnd  to  be  the  tme  coDBtrnction  of 
the  will,  the  question  is  suggested  whether  any  divimon  of 
the  property  can  now  be  had.  This  qneetion  is  raised  upon 
the  showing  of  the  bill  that  one  of  the  five  younger  children 
has  deceased,  leaving  an  only  child  and  heir,  which  is  still  a 
minor,  and  by  the  terms  of  the  will  the  property  is  to  be 
divided  "  at  the  time  of  the  youngest  heir  becoming  of  lawful 
age."  We  have  no  doubt  that  by  the  term  "heir"  the  testa- 
tor meant  child,  and  as  the  bill  avers  the  youngest  child  bad 
become  of  lawfol  age,  we  see  no  obstacle  in  the  way  of  a 
present  partition. 

The  decree  of  the  circait  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  conformity  with  this 
opinion. 

Decree  reversed. 
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Oboft,  Exboutob  vs.  Wiljaamb. 

[8S  New  York,  8B4.] 

LlABUJTT   OF   EZ;ECnTOB  FOB  AOTS   OF   00-£XECUTOB. — LoAN    BT 
£Z&GUTOB  TO   OO-BZBCDTOB    TO    FAY   EBTATE  DEBTS. 


A  loan  of  moDej  b;  one  executor  to  »  co  execntor  apon  the  latter's  iodlTidiul 
DOte  and  reprsaentationa  Uiat  the  money  iras  to  be  used  to  pay  debts  of  tlie 
estate,  bnt  it  was  not  in  bust  to  used,  la  not  a  proper  thtage  agalnat  the  estate. 

Ad  executor  who  recriTes  and  pajs  over  estate  fnnda  to  a  co«iecntor  ia  Uabls  for 
the  latter'a  ndaappropriatioa  of  the  same. 

Where,  howerer,  two  execntors  imder  a  power  of  &ala  in  the  will  antered  Into  s 
Joint  contract  for  a  aale  of  real  estate,  and  the  purchaser  made  a  payment  in 
the  presence  of  both,  which  ons  of  them  tooli  withont  objection  from  Uie  other, 
and  HObaeqaentlj  misapj^oprlated.  Stld,  tliat,  in  the  absence  of  eTidenco 
charge  him  with  negligence,  the  latter  wu  not  liable;  that  the  fact  that  the 
oo-ezecntor  wu  insolvent  was  not  alone  mffident  to  eo  charge  him;  and  that 
the  &ct  that  he  joined  in  tlie  sale  did  not  malce  him  liable. 

Aloo  Md,  that  he  wm  not  made  liable  by  acta  of  negligence  on  Ida  put,  which  in 
no  way  were  connected  with  or  ooatribnted  to  the  Icea. 

Appeal  from  judgment  of  the  General  Tenn  of  the  Su- 
preme Court,  in  the  third  jadicial  department,  which  affinned 
a  decree  of  the  Ban-ogste  of  Ulster  connty  upon  settlement  of 
the  acconnts  of  appellant  as  executor  of  the  will  of  Marj  £. 
WilliamB  as  to  items  in  said  decree  appealed  from  hj  him,  and 
modified  the  decree  hj  charging  him  with  certain  additional 
items. 

The  testatrix  died  in  1868;  by  her  will  her  husband,  John 
Williams,  and  the  appellant,  were  appointed  and  qnalified  as 
executors.  The  testatrix  left  no  personal  property  of  any  con- 
sequence. She  left  a  honse  and  lot  at  Hondont,  and  a  farm  at 
White  Plains  which  the  executors  had  a  power  to  sell.  In 
October,  1869,  Williams  applied  to  Croft  for  J2,000.  The 
purpose  avowed  was  to  pay  a  mortgage  on  the  house  and  to 
pay  bills  and  funeral  expenses.  Thereupon  Croft  advanced  to 
Williams  the  sum  required  and  took  Williams'  note  therefor, 
not  signed  as  executor.  Williams  at  the  time  made  np  bnt  did 
not  execute  a  paper  reciting  that  he  had  paid  out  of  his  own 
funds  this  bond  and  mortgage  and  a  note  and  debts  of  the 
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estate  amoantiDg  in  all  to  $5,0G4  36,  and  containing  an  aeeign- 
ment  of  these  claims  to  Croft  as  collateral  to  the  $2,000  note. 
For  this  note  thas  given  to  Groft,  Williams  confesaed  judg- 
ment. Croft  claimed  to  be  allowed  this  $2,000  and  tntereet 
thereon,  but  the  snrrogate  diflallowed  it. 

The  fact«  as  to  the  other  items,  about  which  there  was  qne»- 
tion,  are  sufficieatl;  stated  in  the  complaint. 

Calvin  Frmt,  for  appellant. 

J.  Newton  Fiero,  for  respondents. 

FiNce,  J.  We  have  discovered  no  just  objection  to  the 
conclnsions  of  tlie  surrogate,  from  which  the  executor  appealed, 
hut  which  the  General  Term  affirmed.  The  claim  to  be  tdlowed 
$2,000  and  the  interest  thereon  was  properly  rejected,  since 
the  evidence  fairly  proved  that  it  was  a  personal  loan  to  the 
co-esecntor  for  which  his  individual  note  was  taken,  and  that 
the  money  did  not  go  to  the  benefit  of  the  estate.  The  two 
sams  of  $800  and  $636  \%  charged  to  the.execntor,  were  ad- 
mitted to  have  been  received  by  him.  As  he  accounted  for 
thein  in  no  other  manner  than  bj  delivering  them  to  bis  - 
co-executor,  by  whom  they  were  misappropriated,  he  established 
no  right  to  be  credited  with  them  in  his  account  The  decisi<at 
of  the  snrrogate  as  to  these  three  items  was,  therefore,  propo^y 
affirmed  by  the  General  Term, 

That  tribunal,  however,  did  not  stop  with  snch  affirmance, 
but  modified  the  account  as  settled  by  the  surrogate  by  further 
charging  against  the  executor  items  not  charged  by  tie  surro- 
gate, amounting  to  about  $4,500  more.  Five  of  these  items 
consist  "of  money  of  the  estate  found  to  have  been  received  by 
the  executor.  As  to  that  fact  the  evidence  in  each  case  was 
contradictory,  hut  sufficient  to  sastain  the  conclusion  of  the 
General  Term,  which  we  think  was  correct,  These  items,  also, 
were  acconnted  for  in  no  manner  as  having  been  expended  for 
the  benetit  of  the  estate,  and  were  properly  chai^;ed  against 
the  executor  in  his  account. 

A  final  item  remains  with  which  he  was  also  charged,  but 
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upon  an  entirely  different  gronnd.  Upon  a  sale  of  real  estate 
beloii|i;ing  to  the  decedent,  a  balance  of  pnrchase-monej  amount- 
ing to  $1,167  77  was  paid  in  by  the  pnrehaser.  Both  execnton 
were  present  at  the  time,  bnt  it  was  actnallj  received  b;  the 
ezecQtor  Williams.  As  to  this  fact  both  the  surrogate  and  the 
Oeneral  Term  agree,  and  the  acconnting  ezecator  was  not 
ijhargeable  npon  the  ground  of  his  receipt  of  the  money.  He 
has  been  held  liable  for  a  devastavit  by  his  oo-execntor,  and  it 
remains  to  be  considered  whether  any  facts  were  established 
which  warrant  the  legal  conclnsion  of  snch  liability.  The 
general  rale  is  that  the  executor  is  responsible  for  his  own 
acts,  and  not  for  those  of  his  associate ;  so  that  if  he  receires 
aud  misapplies  the  money,  or  does  any  act  by  which  it  gets 
to  the  hands  of  the  other  who  diverts  or  wastes  it,  and  bnt  for 
which  act  the  latter  would  not  have  had  it,  a  liability  to  make 
good  the  loss  resnlts.  {Longford  v,  Oaaooynt,  11  Ves.  335 ; 
Amea  v.  Arrrutrong,  106  Mass.  18;  Candler  t.  TiUett,  93 
Beav.  357-;  ClarTe  v.  Clark,  8  Paige,  152;  MonM  v.  Monell, 
6  Johns.  Ch.  296 ;  Williams  on  Ex'rs,  1927.)  If  the  executor 
is  merely  passive  and  simply  does  not  obstruct  the  collection 
or  receipt  of  assets  by  his  associate,  he  is  not  liable  for  the 
latter*B  waste,  bnt  where  he  knows  and  assents  to  such  mis- 
application, or  u^ligently  saSers  his  co-ezecntor  to  receive  and 
waste  the  estate  when  he  has  the  means  of  preventing  it  by 
proper  care,  he  becomes  liable  for  a  resulting  loss.  {Suther- 
land V.  Bru$h,  7  Johns.  Oh.  17 ;  Adair  v.  Brimmer,  74  N.  Y. 
666.)  Mere  assent  to  the  co-executor's  receipt  of  the  funds  is 
not  enough.  In  the  case  last  cited  all  the  money  of  the  estate 
was  received  and  disbursed  \>j  the  common  agent  of  all  the 
executors,  and  advances  were  made  to  a  co-executor  for  his 
personal  nse  with  the  knowledge  and  fspress  assent  of  his 
associate.  Ordinarily,  in  the  collection  of  assets  the  rights  of 
each  are  alike,  and  one  has  not  control  or  supremacy  over  the 
other.  One,  therefore,  may  sit  passive  and  see  the  other  re- 
ceive funds  of  the  estate,  and  making  no  objection  be  deemed 
to  assent,  bnt  that  does  not  make  Iiim  responsible  for  what  has 
been  received.  He  must  in  some  manner  know  and  assent  to 
the  misapplication,  he  most  be  a  consenting  party  to  the  wa«te, 

Toi.  n.— 81 


Diqilized  by  Google- 


482  AMERICAS   PROBATE  REPORTS. 

or  neglect  eome  dntj  Coneeqaent  apon  his  knowledge  of  a 
miBappIication  intended  or  in  progress.  (  WUUanu  r.  Ifiam, 
2  Beav.  472.)  A  wrong  done  or  a  duty  omitted  miist  lie  at 
the  foaodation  of  hie  Uabilitj. 

The  executor  in  the  present  case  eat  bj  and  saw  hie  aaaoa- 
ate  receive  the  $1,167  77  without  objection.  Indeed,  be  is. 
made  to  saj  that  he  consented  to  it,  and  he  did,  in  the  sense 
that  he  did  not  object,  for  he  explains  his  assent  by  the  qme- 
tion  put  to  his  cross-examiner,  "  what  wonld  I  do  in  that  ca«  : 
say — yon  are  not  responsible,  and  hand  that  money  oyer  I" 
The  consent  which  he  admits  and  of  which  he  speaks  was  that 
lie  did  nothing  to  obstract  his  co-ezecntor's  receipt  of  the 
money,  and  made  no  objection.  His  consent  was  nothing 
more  than  passive  and  contented  subnussion  to  the  exercise  of 
an  admitted  right  by  his  associate,  and  was  in  no  sense  wrong 
or  negligent  imless  other  oononrring  facts  make  it  so.  It  is 
said  that  snch  other  facts  were  present.  They  all  elaster  about 
the  insolvency  of  Williams,  his  embarrassed  cireamstances  and 
need  of  money.  He  was  poor,  and  hampered  by  lack  of 
means,  and  Croft  nndonbtedly  knew  and  realized  the  fsct ;  hot 
that  is  not  enough.  It  does  not  follow  that  becanse  a  man  is 
poor  and  needs  money  that  he  will,  therefore,  embeszle  tmst 
funds  or  steal  an  orphan's  inheritance.  Honest  poverty  is 
qnite  as  worthy  of  trust  as  honest  wealth.  The  testator  selects 
his  ezecntors  for  himself,  and  where  he  has  placed  his  ctm- 
fidence,  even  if  the  chosen  trustee  be  poor  or  insolvent,  it  is 
not  for  the  associate  executors  to  withhold  theirs,  the  aitnatitai 
being  unchanged,  unless  some  misapplication  or  dishonest  is 
threatened  or  manifest.  Kow  the  money  here  in  question  was 
received  by  Williams  in  April,  1870.  This  balance  was  the 
first  money  of  tlie  estate,  so  far  as  the  evidence  discloses, 
which  he  had  received,  except  the  Sl,d50,  constituting  the  ten 
per  cent,  transferred  to  him  by  Croft.  He  had  wasted  nothing 
belonging  to  the  estate  so  far  as  Oroft  knew  or  had  reason  to 
believe.  The  only  other  prior  transaction  preceding  it  wis 
the  loan  by  Croft  in  October  previons  of  $2,000  to  Willianu 
to  fud  the  latter  in  paying  debts  of  the  estate  which  were  rep- 
lesmted  to  exceed  $5,000,  and  of  which  a  detailed  statement 
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jtaa  preaented.  For  that  loan  Oroft  took  Williams*  individTial 
note.  If  he  knew  him  to  be  insolvent  he  at  least  confided  in 
hiB  honesty  BnEBdeatlj  to  put  in  peril  his  own  money.  The 
atatement  presented  at  the  time  asserted  that  these  debts  had 
already  been  paid  by  Williams,  for  they  were  to  be  assigned 
to  Croft  as  oollsteral.  When,  therefore,  within  a  few  months 
af tar,  this  balance  of  purchase-money  was  paid,  Croft  had  a  right 
to  suppose  that  Williams  onght  to  receive  it,  in  addition  to  what 
he  had  received,  and  so  reimbarse  his  outlay  if  made,  or  if  not, 
liave  it  to  apply  upon  debts  of  the  estate.  We  fail  to  discover, 
at  this  point  of  time,  any  fact  or  reason  which  should  have 
aronaed  Croft's  anspicions  or  pnt  him  on  gnanl  against  his  co- 
ezecntor.  The  latter  was  the  hnsband  of  the  testatrix,  and  the 
legatees  his  own  children.  Croft  coald  not  very  well  be  swift 
to  snepeot  m  intention  of  wronging  them.  The  other  facta 
brought  to  onr  attention  occnrred  later.  The  free  spending  of 
money,  the  trip  to  the  west  and  the  piaao  purchased  for  one 
of  the  l^^teea,  very  possibly  at  her  reqnest,  the  freqnent  de- 
mand Dpon  Croft  for  funds  came  later,  and  have  no  jost  bear^ 
ing  upon  the  situation  when  this  payment  was  made.  It  seems 
to  ns,  therefore,  that  Oroft  was  not  at  all  liable  for  its  amount. 
Nothing  had  occnrred  to  impose  upon  him  the  dnty  of  object- 
ing, and  it  is  not  at  all  certain  that  he  could  have  prevented 
the  payment  if  he  had  objected.  It  is  urged,  however,  that  he 
is  liable  becanse  he  joined  with  Williams  in  the  sale  of  the 
ham  from  which  the  money  arose  and  must  be  held  to  have 
taken  a  concurrent  control  of  the  fund.  It  is  assimied  that 
the  executors  here  acted  under  a  power  of  sale  given  by  the 
will  It  was,  therefore,  necessary  that  both  should  join. 
(1  B.  8.  735,  §  112.)  There  are  cases  which  give  some  color 
to  the  idea  of  liability  for  a  joint  sale  where  the  proceeds  were 
received  by  one  alone,  but  the  better  opinion  both  upon  author- 
ity and  principle  is,  that  such  joint  act,  where  necessary  and 
only  formal,  by  itself,  draws  with  it  no  liability  for  the  waste 
of  the  co-execntor.  (Williams  on  Ex'rs,  1937,  note  u/  Perry 
on  Trusts,  §§  420,  423.)  That,  at  least  is  the  law  in  this  State. 
{Sip  V.  Denieton,  4  Johns.  25 ;  JH&nell  v.  MoneU,  5  Johns. 
Ch.  296.) 
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It  is  further  songht  to  cbai^  the  execntor  apon  gronnds  of 
general  negligence.  He  did  not  file  an  ioTeDtory-,  bnt  the  lo« 
of  the  item  in  qiiestion  is  in  no  manner  the  consequence  of  tlut 
neglect.  He  kept  no  eeparate  acconnts,  and  n^lected  md 
postponed  a  settlement.  Bat  the  loss  did  not  Bpnng  from 
those  omissions:  They  would  jnstify  in  the  allowance  of  in- 
tereet,  or  the  constrnction  of  the  execntor'a  acts,  some  Aegnt 
of  Beverity,  bnt  do  not,  we  think,  make  him  liable  for  a  mate 
dne  to  his  co-ezecntor  alone,  where  the  lose  is  not  at  all  trace- 
able to  the  omissions. 

The  judgment  of  the  General  Term  shoald  be  modified  hj 
dedncting  therefrom  the  snm  of  $1,167  77  and  interest  there« 
charged  against  the  executor,  and  as  modified  affirmed,  witbost 
«osts  to  either  party  as  against  the  other. 

All  concnr,  except  Bapallo,  J.,  absent. 

Judgment  accordingly. 


See  UcElm  t.  Anlbadi,  ante,  pege  2S2,  and  cara  in  note. 


FOVLBB  va.  Staghbb. 

[66  Tbzu,  8«8.] 
BsQiTiiffr  W  etmso&mnfa  witkess — ^Plaob  of  scBSOKiFTnnr  xr 

ATTBBTISO   WtTHESBES. 

Wlere  there  we  only  two  toliMriblD^  witneaeea,  a  beqoeat  to  one  ii  made  itU 
by  tbe  rt>tnteTeqiilriiig*Dchsn]llDg"if  tliewlUeaiiiiot  otbarwiMbeproTed.* 

It  ia  not  material  in  what  part  of  ft  will  the  atteiUi^  witaeaaea  dgn  thor  nm^ 
tf  it  were  dooe  after  the  mbacriptioii  and  aoknowledgment  of  it  bj  tbe  Uitatv 
«iid  WlUi  tlie  porpaae  of  atteatlng  it. 

Appsal  from  Caldwell. 

6Bit  te  Qcmtest  the  ralidity  of  the  probate  of  the  wiD  of 
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SoBBn  U.  lArremore  proved  in  Oaldwell  Oonoty  Ooart  in  April 
Term,  1869. 

On  trial  by  jury  a  verdict  was  returned  for  defendant  npon 
which  jadgtneiit  was  entered. 

Jonee  t&  Sayers  and  Russell  and  J.  P.  FouAer,  for  ap^ 
pellanta. 

QorauT,  J.  Com.  App. — The  decree  of  the  County  Court 
of  Caldwell  county,  admitting  to  probate  the  will  of  Hrs. 
Larremore,  was  the  judgment  of  a  court  having  general  jurie^ 
diction  over  the  prohate  of  wills,  and  is  coDclosive  and  unim- 
peachable Qpon  any  collateral  attack.  Every  preeamption  will 
be  indnlged  in  its  favor.  That  decree  will  stand  until  set 
aaide  by  a  proceeding  had  directly  for  that  purpose.  And  in 
sodi  proceeding,  the  burden  of  proof  is  upon  the  party  seek^ 
ing  to  establish  the  invalidity  of  t^e  vrill  or  its  probate.  Free- 
man on  Judgments,  319a,  608;  ChiUford  v.  Love,  49  Tex. 
US;  Stei^  v.  Sam,  50  Tex.  483;  Beadey  v.  Benson,  40> 
Tex.  436. 

In  this  suit,  brooght  directly  for  that  porpose,  the  facta 
of  the  residence  of  Mrs.  Larremore  and  her  death  in  Oaldwell 
county,  and  consequently  that  the  court  had  jurisdiction,  wero 
shown.  The  proof  was  also  abandant  to  establish  her  sanity  -^ 
that  ahe  executed  the  will  and  dictated  it ;  that  ahe  was  of  law~ 
ful  age,  and  that  it  was  attested  by  vritnessee  of  lawful  age„ 
who  Bubacribed  it  as  such  in  her  presence.  In  fact  there  was  no> 
proof  of  the  absence  of  any  circnmstance  necessary  to  the  due 
execution  of  the  will,  or  of  the  existoDce  of  any  fact  to  invali- 
date it,  unless  it  he  that  the  will  is  attested  by  only  two  wit-> 
neosee,  and  one  of  these,  Powers,  is  a  devisee  under  the  will 
and  appointed  one  of  the  executors.  And  this  presents  the 
important  question  in  the  case :  Was  this  will  duly  executed  ? 

The  statute  of  wills  declares  it  in  effect  essential  to  the  va^ 
lidity  of  a  will,  that,  if  it  be  not  wholly  in  the  handwriting  of 
the  testator,  it  shall  be  attested  by  two  or  more  credible  wit- 
nesses, above  the  age  of  fourteen  years,  Bubscribiog  theip 
names  in  his  or  her  presence.    A  credible  witness  is  a  compe-> 
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tent  witnees.  Kedfield  on  Wills;  L&wia  v.  AyltM,  45  Tex. 
190 ;  JViaxm  v.  Armatrong,  38  Tex.  298.  One  who  is  inter- 
eeted  as  taking  nader  the  will  is  iaeonipetent  to  test!^  to 
establiah  it.  And  this  is  troe  DOtwitbstandiDg  any  general  law 
removing  the  disability  of  witnesaee  on  the  groand  of  interest 
The  law  at  the  time  of  the  execution  of  this  will,  and  the  law 
now,  provides  how,  and  in  what  case,  and  with  what  effect,  « 
will  which  is  attested  by  a  witness  who  is  named  a  beneficivT 
therein,  may  be  proved  by  snch  witness.  Sach  a  provision 
would  be  oseless  were  it  not  that  competency  and  credibility 
in  the  moaning  of  the  statute  are  the  same  thing,  and  that 
withont  this  provision  sach  witness  conld  not  in  any  ewe 
testify. 

The  tenth  section  of  the  statnte  reads :  *'  If  any  person 
shall  subscribe  his  Dame  as  a  witness  to  a  will  in  whidi  any  be- 
quest is  given  to  him,  if  the  will  cannot  be  otherwise  proved, 
the  bequest  shall  be  void,  and  sach  witness  shall  be  allowed 
and  compelled  to  appear  and  give  testimony  on  the  reddoe  of 
the  will,  in  like  manner  as  if  no  snch  bequest  had  been 
made,"  &c. 

This  section  did  not  repeal  or  qualify  the  first  section  of 
the  act.  A  will  is  still  invalid  nnlees  attested  by  two  disinter- 
ested witnesses  who  take  nothing  nnder  it.  Nor  is  the  will 
void  becanse  attested  by  one  to  whom  a  bequest  is  made.  The 
pohcy  of  the  statute  is  to  prevent  frauds,  imposition  or  dec«t, 
by  providing  that  these  dispositions  of  property,  nsoally  made 
in  ill-health  or  at  the  near  approach  of  death,  and  under  di- 
cnmstances  peeuharly  liable  to  imposition,  shall  be  fairly  made 
in  the  presence  of  at  least  two  wholly  disinterested  persons ; 
and  also  it  is  its  policy  to  uphold  the  right  of  a  testator  to 
make  such  dispositions  and  prevent  their  failing  becaose  of  the 
incompetency  of  the  witnesBes,  by  reason  of  any  bequest  left 
them  by  the  vrill ;  and  this  it  effects  by  declaring  sach  bequest 
void. 

Now  here  the  will  of  Mrs.  Larremore  cannot  be  established 
sbonld  the  attesting  witness  Powers  take  anything  nnder  it, 
because  it  would  lack  the  necessary  legal  number  of  competent 
witnesses.    The  execntion  of  it  may  indeed  be  proved  by  the 
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^wth  of  one  witness,  the  witness  Laney,  who  is  wholly  disin- 
terested, bat  that  proof  would  simplj  show  the  will  iuvalid, 
when  it  appeared  that  Powers  was  both  witness  and  legatee 
under  it,  unless  we  hold  that  by  the  very  fact  of  Powers  sub- 
scribing this  will,  there  being  hot  two  attesting  witnesses,  the 
bequest  to  him  in  the  will  waa  avoided,  and  that  he*wa8  there- 
fore competent.  It  was  not  necesBaiy  that  Powers  Bhould  be 
•called  or  compelled  to  testify,  or  that  he  should  ezecate  a  re- 
lease, bnt  it  was  essential  that  he  should  take  no  interest  under 
the  will,  and  that  is  effected  by  operatioQ  of  the  law. 

We  believe  this  the  fair  oonstroction  of  the  statute.  The 
language  of  the  section  quoted,  "  if  the  will  cannot  otherwise 
be  proved,"  mast  be  understood  as  meaning  if  the  will  cannot 
otherwise  be  established  as  a  valid  will ;  not  that  proof  of  its 
execution  by  one  witness  would  dispense  with  proof  of  its 
attestation  by  two  competent  witnesses,  or  that  a  will  is  well 
executed  if  attested  by  one  disinterested  witness,  though  all 
the  other  SBbscribing  witnesses  are  parties  in  its  msiutenance 
and  beneficiaries  under  it,  who  cannot  be  called  to  testify  with 
respect  to  its  execution,  so  long  as  the  one  witness  can  be  pro- 
duced, but  will  continue  to  claim  and  hold  under  it. 

We  conclude,  that,  although  the  will  of  Mrs.  Larremore 
was  well  proven,  the  bequest  to  Powers  was  void. 

We  are  sustained  in  the  views  we  have  expressed  by  the 
case  of  Ninon  v.  Armetr<mg,  38  Tex.  3d.  But  we  need  in  this 
case  intimate  no  opinion  as  to  the  effect  or  result  had  there 
been  to  this  will  other  witnesses  than  Laney  and  Powers  who 
were  also  interested. 

It  follows,  then,  in  the  present  case  from  what  we  have 
8^d,  that  the  charge  of  the  jndge  to  the  jury,  though  donbtless, 
as  far  as  it  goes,  good  law,  was,  however,  erroneous  in  failing 
to  present  to  them  the  effect  of  the  statute  upon  the  bequest  to 
Powers.  They  should  have  been  instructed  that  his  compe- 
tency and  credibility  as  a  witness  was  the  result  of  the  nullity 
of  the  bequest  to  him. 

The  effect  of  the  verdict  of  the  jury  and  the  judgment  of 
the  court  is  to  establish  the  will  without  avoiding  the  bequest, 
.and  the  judgment  should  therefore  be  set  aside. 
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It  is  not  neoeesarj  to  notice  more  Bpecificallj  the  erron  u- 
mgned  upon  tlie  jndge's  charge,  or  the  overrnling  the  motiao 
for  a  new  trial. 

The  objectioD  made  to  what  is  Btyled  in  the  will  a  codicil, 
as  not  properly  executed,  we  are  of  opinion  is  not  well  taken. 
It  appears  from  the  testimony  that  this  claose,  which  simply 
piovidee  for  the  appointment  of  execators,  was  written  at  the 
same  time  ss  the  body  of  the  will,  npon  the  same  paper,  sob- 
Bcribed  at  the  same  time  by  Mrs.  Larremore,  and  that  Qie  attes- 
tation by  the  witnesses  was  made  after  its  execation,  and  with 
the  intention  of  attesting  the  execntion  of  the  whole  wilL  It 
was  not  material,  we  tliink,  in  what  part  of  the  iDstmment  th^ 
signed  their  names  as  witnraees,  if  that  were  done  after  the 
sobscription  and  acknowledgmeDt  of  it  by  the  teetator,  and 
wi^  the  purpose  of  attesting  it  as  snbscnbing  witneBses.  L 
Bedfield  on  Wills,  233;  Soberts  v.  Phillips,  4  El.  &  Bl.  450. 
The  determination  now,  howerer,  of  the  validity  of  the  attes- 
tation of  this  part  of  the  will  is  not  very  material.  The  estate 
of  Mrs.  Larremore  has  been,  it  appears,  so  tur  administered  tbit 
it  only  remains  to  partition  the  property  among  thoee  entitled 
to  it.  The  acts  of  the  executors  acting  under  the  will  as  pro- 
bated wonld  not  be  invalidated  becanse  their  appointment  wis 
afterwards  held  iiregalar. 

The  objection  made  to  reading  the  depoedtion  of  Uia. 
Tattle  is  frivolous.  The  signature  of  the  officer, "  D.  R,  Conley, 
clerk,  by  Chas.  B.  Beatty,  depn^,"  sufficiently  indicates  that 
Beatty  was  deputy  clerk.  This  is  the  point  made  by  the  ob- 
jection. 

An  exception  was  taken  to  the  action  of  the  court  in  refus- 
ing to  permit  the  pluntiff  David  Larremore  to  testify. 

We  have  consitfered  all  the  questions  raised  upon  the  reootd 
material  to  the  ooDtroversy.  .  For  the  reasons  indicated,  we  are 
of  opinion  the  judgment  should  be  reversed  and  the  case 
remanded. 

Beversed  and  remanded. 
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BVBKB  VS,  TVBSJm. 
[8S  North  CsroUna,  600.] 

GdAKDIAH  AJltD  WABD, — AjULOWAHOB  TO  FATHZB   FOB    UAIHTS- 
HAHOB  OF   CHILD. 

Abith«T,Uioiiglt  lie  bsthagiurdian of  bl« minor  ohild'atatate,  la  not  ordtnarilj 
parmlU«d  to  ohtxga  for  il«  Dudntenuice,  and,  if  able,  he  U  himiMlf  bound  to 
maintain  hla  child ;  if  not  ao,  he  moat  before  applying  any  of  his  warf  b  inoom> 
to  that  end,  procure  the  sanction  of  the  proper  coniL 

Agoardianlanot  «ntitl«d  to  oorj^mladonB  on  money  eoQeoted  and  oaed  by  him 
in  Us  own  bnalneaf,  nor  on  dabta  of  his  ward  paid  to  a  firm  of  whi&b  tha  g^nard. 
ian  ia  •  membar. 

H«  ihonld  be  allowed  reaaonable  attorney's  feea,  p^d  in  good  ftitb. 

Where  one  who  is  aware  of  tbe  mlBtpplioaUon  of  tnut  fmids  by  a  goardian  after- 
wards  EQcceada  to  that  office,  he  ie  g^ty  of  lachet  if  he  fail*  to  charge  the  lint 
guardian  in  hia  aettiament  with  him  with  the  som  ao  mtsappropriated. 

Civil  action  on  a  gaardisn  bond  tried  in  Ired^  Superior 
Conrt. 

The  defendant  J.  M.  Tamer  waa  appointed  the  gnardiaa 
of  the  /erru  plaintiff  in  the  yeax  1866,  and  the  other  defend- 
ante  are  the  snretieB  to  the  bond  given  by  bitn  as  snch.  Priw  - 
to  BQoh  appointment,  one  Benjamin  Tnmer,  her  father,  bad 
been  her  gnardian  and  had  received  portions  of  her  estate.  In 
1866,  in  contemplation  of  a  resignation  of  hie  gnardianahip,  he' 
applied  to  the  County  Court  for  the  appointment  of  commis- 
sioners to  andit  his  aceonnta,  which  was  done,  and  after  an  exam- 
ination into  the  accounts,  the  commiseionerB  made  their  report 
to  the  conrt,  the  same  being  altogether  an  eio-p<irte  settlement. 

Upon  his  appointment  the  new  gnardian  Bettled  with  hia 
fowdecessoT  upon  tbe  basis  of  such  eaf^xtrte  settlement,  but 
the  plaintiffs  in  this  action  allege  that  there  waa  really  doe 
her  a  mncb  larger  eam  than  was  thoa  ascertained  and  accoonted 
for,  and  the  object  of  the  action  is  to  fix  the  new  gnardian  with 
a  liability  on  acconnt  of  his  negligence  in  not  calling  the  former 
to  a  stricter  acconnt. 

After  the  pleadings  in  the  ease  were  completed,  there  waa 
a  reference  to  a  conyniesioner  to  ascertain  and  report  as  well 


Diqilized  by  Google 


490  AHERICAK  PBOBATE  BBPORTa 

what  the  defendant  goardian  ought  to  hare  received  ss  what  he 
did  actaall;  receive  of  the  estate  of  his  ward.  The  commieaioner 
made  his  report,  and  it  was  npon  ezeeptions  to  that  report  thit 
the  case  waB  heard  in  the  conrt  below,  and  from  the  mlings  of 
the  conrt  thereon  both  parties  appealed  to  this  conrt. 

In  their  argament  coonfiel  treated  the  two  appeals  as  (Hie, 
and,  for  the  sake  of  oonrenience,  they  are  so  considered. 

The  commiseioQer  finds  that  the  former  gnardian  recared 
for  his  ward  prior  to  the  war,  as  the  proceeds  of  the  sales  of 
lands  belonging  to  the  estate  of  Garrett  Fickder,  deceased,  a 
sum  which,  with  interest  to  the  1st  of  September,  1866,  that 
being  the  time  of  the  settlement,  amoanted  to  $3,477  56.  Hut 
he  also  receired  from  one  Adame,  administrator  of  David  Fid- 
ler,  deceased,  on  the  Idth  of  December,  1863,  in  coufedente 
money,  the  snm  of  $3,475  60,  with  the  scale  ralne  of  which  he 
charges  him,  as  of  that  date  and  interest,  $1,726  36,  whidk, 
added  to  $3,477  56,  makes  $5,202  92. 

Credit  was  given  him  (as  was  done  in  the  esD^rU 
settlement  of  1S66)  for  the  board  and  clothing  of 
his  daughter    and  ward    from    1859  to  1866, 

amonnting  with  interest  to $1,024  U 

For  commissions  on  his  receipts  of  $5,202  92. 860  15 

Abd  on  his  dieborsements  of  $1,024  19 51  10 

Making  a  total  of  credits $1,335  44 

Leaving  a  balance  due  the  ward  ^m  former 

guardian $3,867  48 

As  to  the  first  item  of  charge — to  wit,  the  snm  of  $3,477  56 
— arising  from  the  sale  of  the  lands  of  Garrett  Pickler,  his 
Honor  finds  that  the  lands  bo  known  belonged  to  the  mother  of 
ih^feme  plaintiff  who  was  living  and  covert  at  the  time  of  the 
sale  thereof  for  partition,  and  as  she  died  without  having  con- 
verted the  proceeds  into  peraonalty,  leaving  her  hnsband  (the 
said  Benjamin)  surviving  her,  he  is  as  tenant  by  the  courtesy, 
entitled  to  the  use  of  the  money  during  his  lifa,  and  Aerefote 
the  defendant  guardian  is  not  chargeable  with  the  amoant,  and 
the  plaintiffs  appealed. 
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■J.  M.  Ctement,  for  pki&tiffs. 
D.  M.  F-wrehea  and  Bobbins  d;  Long,  for  defendaDte. 

BuFFiH,  J.  This  ruling  of  hie  Honor  was  acquiesced  in  b; 
the  connsfll  who  ai^ed  the  canse  for  the  plaintifis  in  this 
«onrt,  and  we  have  not  therefore  at  all  considered  tlie  qnestion 
as  to  what  might  have  been  the  liabiUty  of  the  new  goardiaa 
for  failing  to  secare  the  nltimate  payment  of  the  fund.  The 
Sd,  3d,  4th,  5th  and  6th  exceptions  of  the  defendants  all  re- 
lated to  this  one  item,  and  need  not  therefore  be  again  ad- 
Terted  to. 

MoBt  of  the  exceptions  to  the  commiseioneHB  report  had 
reference  to  the  amount  received  from  the  administrator  of 
David  Pickler  in  confederate  money  and  the  rulings  of  the 
court  below,  and  those  exceptions  famish  the  principal  grounds 
for  the  appeals  taken  by  both  partira. 

The  facts  relating  to  the  matter,  as  found  by  his  Honor,  are 
as  follows :  David  Pickler  died  in  18C2,  leaving  the  feme 
plaintiff  as  one  of  his  heirs  at  law  and  next  of  kin,  aud  the  said 
Adams  having  previously  been  bis  gaardian,  became  Ms  admin' 
istratOT.  On  the  19th  day  of  December,  1863,  he  paid  to  Ben- 
jamin Turner,  then  acting  as  the  guardian  of  said  plaintiff,  the 
mm  of  $3,lT5  60  in  confederate  money,  in  full  of  her  interest 
in  sud  estate. 

In  December,  1862,  confederate  money  was  current  amongst 
bnsiness  men,  and  was  taken  in  payment  of  debts  by  pradent 
trustees.  The  said  guardian  made  no  investment  of  the 
amount  received,  nor  did  he  keep  it  as  a  separate  fund  for  his 
ward,  and  in  August,  1863,  he  used  t3,250  of  the  amouot  in 
hiring  a  substitute  for  himself  in  the  confederate  service.  The 
defenduit,  J.  M.  Tnmer,  had  notice  at  the  time  of  such  misose 
of  the  fnnd. 

The  hrst  exception  on  the  part  of  the  plaintiff,  was  that  the 
former  gaardian  shonld  have  been  charged  with  the  whole 
amount  of  $3,4T5  60  received  &om  the  administrator  of  David 
Pickler  in  good  money,  and  not  at  its  scaled  value,  as  it  was 
neghgence  to  have  received  it  in  a  depreciated  currency  in  Do- 
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cember,  1862,  and  espodally  as  he  was  prompted  t*  receive  it, 
hj  a  desire  to  aae  it  for  his  own  benefit,  in  the  employment  of 
a  finbstitate.  His  Honor  finding  it  to  be  a  fact  that  the  amount 
was  received  in  good  faith  and  the  exercise  of  ordinary  pm- 
dence,  and  relying  npon  the  case  of  Chimmings  v.  M^ane^  63 
N.  C.  315,  overroled  diis  exception. 

This  being  an  action  on  the  guardian  bond,  such  as  ander 
the  old  practice  would  hare  been  a  pare  action  at  lav,  thia 
oonrt  has  no  power  to  pass  upon  the  facts  involved,  bnt  ia  aa 
much  concluded  by  the  finding  of  his  Honor  as  by  the  verdict 
of  a  jury.  Citt/  of  Oreewi>or<f  v.  -Scott,  84  N.  C.  184.  And 
taking  Uie  finding  to  be  trae  the  exception  was  properly  ora- 
mled. 

Bo,'  too,  with  regard  to  the  plaintifis*  second  exception,  his 
Honor  finding  that  the  confederate  money  waa  received  in  De- 
cember, 1863,  preclades  all  fnrther  inquiry  into  the  matter,  and 
the  scale  was  properly  apphed  aa  of  that  date,  llie  plaintiffs^ 
third  exception  waa  that  the  commissioner  erred  in  alloving 
the  former  gnardian  credit  for  the  varioas  snms  chargod  fco* 
the  board  and  clothing  of  his  ward— ^e  being  hia  own  diild 
whom  he  was  bonnd  to  maintain.  His  Honor,  npon  the  au- 
thority of  WaiJeer  v.  Oroioder,  2  Ired.  Eq.  478,  snatuned  this 
exception,  and  the  defendants  assign  this  as  one  of  the  groonda 
of  their  appeal. 

The  case  referred  to  folly  sostuns  the  roling  of  the  oouiL 
A  father  tbongh  he  be  the  gnardian  of  his  child  is  not  ordi- 
narily permitted  to  charge  for  its.  maintenance  or  edacatiMi. 
If  able,  he  is  himself  bonnd  to  maintain  his  child,  and  if  not  lo^ 
he  must,  before  being  permitted  to  apply  any  porti<m  of  hi* 
'  ward's  income  to  that  end,  procure  the  aanction  of  the  proper 
court. 

Their  f  oarth  exception  was  to  the  aUowance  of  oommiesioos 
to  the  defendant  J.  M.  Turner,  on  the  ground  that  he  had 
failed  to  file  his  annual  returns  as  gnardian,  and  had  been 
negligent  of  the  interests  of  his  ward  in  the  settlement  made 
with  hia  predecessor,  and  even  if  allowed  some  commiasiona,  it 
waa  insisted  that  he  ought  not  to  have  them  npon  the  sum  of 
$1,000,  which  it  is  conceded  he  osed  of  his  ward's  money  in  hia 
own    busineas  of    manufacturing    tobacco.     This   exoeptkw 
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ifaonld  hare  been  saBt&ined  as  to  the  c»mmi86ioiiB  oil  so  nrach 
of  hie  tmst  fund  ae  the  guardian  employed  in  his  own  bnsi- 
neee.  ComnussioiiB  are  given  as  compensatioD  for  the  labor 
and  care  bestowed  on  the  management  of  his  ward's  estate,  or 
where  debts  are  paid  or  money  expended  on  the  ward's  acconnt 
for  the  exercise  of  anch  ddll  and  discretion  as  may  be  needed 
for  the  protection  of  the  ward's  interest  in  the  transaction. 

Shoold  the  guardian  employ  the  fund  in  pnrpoaes  of  his 
own,  seeMng  to  make  profit  for  himself  (apart  from  any  qnes- 
tion  of  fraud  that  may  arise)  there  is  in  snch  case  no  snc^  labor 
performed,  or  skill  exerted  in  behalf  of  the  ward  as  needs  to  be 
compensated. 

For  the  same  reason  commissiona  shoold  not  have  been 
allowed  on  the  several  store  bills  paid  to  the  firm  of  J.  M.  and 
A.  Tnmer — the  gnardian  being  a  member  of  that  firm  and  act- 
ing as  well  for  himself  as  for  his  ward  in  the  matter.  As  to 
the  credit  allowed  for  the  snm  of  $1X3  paid  to  attorneys,  hia 
Honor  finds  that  amount  to  have  been  paid  in  good  faith,  and 
if  so,  it  does  not  seem  to  be  excessive.  WAitford  v.  Jfity,  G6 
W.  0.  266. 

For  the  defendants  it  was  excepted : 

J/trst,  That  the  commissioner  erred  in  going  behind  the 
settlement  made  by  the  fonner  guardian  with  the  commission- 
ers appointed  to  andit  his  accoonta  by  the  Coanty  Oonrt,  so  as 
to  chai^  the  defendant  gnardian  with  a  larger  enm  than  was 
aoconnted  for  in  that  settlement — then  being  nothing  to  show 
that  the  said  defendant  knew,  or  had  reason  to  believe,  that 
sQch  settlement  was  not  fairly  and  honestly  made.  Even  if  we 
ghonld  concede  that  there  conld  be  any  exception  made  to  the 
rnle,  that  a  gnardian  is  liable  not  only  for  what  he  aotnallj  re- 
ceives, but  for  what  he  onght  to  receive  for  his  ward,  we  coold 
not  give  defendants  the  benefit  of  it  in  this  case.  The  defend- 
ant J.  M.  Tnmer,  as  fonnd  by  his  Honor  and  as  is  manifestly 
trne,  had  foil  notice  of  the  misapplication  of  the  ward's  estate 
1^  his  predecessor  with  reference  to  its  nse  in  the  employment 
of  a  Bobstitttte,  and  having  snch  notice  it  was  hia  dnty  to  de- 
mand, and  have  a  strict  and  true  account. 

SMtmd,  That  it  was  error  to  diarge  the  defendant  with  any 
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part  of  the  btud  of  $8,475  60,  receiTed  hj  the  fonner  gnaidiaB 
in  coDfedemte  mo&ej,  in  1 862,  or  if  with  anj  part  thereof,  ■vn& 
more  than  was  actoally  osed  b;  aaid  fonner  guardian  in  hiring 
the  sabstitnte. 

Hie  Honor  OTermled  this  exception  upon  the  strengA  of 
the  rale  laid  down  by  thiB  court  in  the  case  of  Shtpp  v.  Set- 
trick,  63  N.  0.  819,  and  was  fully  warranted  in  ao  doing. 
Thongh  not  liable  for  receiving  the  confederate  monej  in  1862, 
the  goardian,  Benjamin  Tnmer,  rendered  himself  chai^eaUe 
with  its  valne,  by  reason  of  his  failure  to  invest  it,  and  by  bis 
sobaeqaent  use  of  the  greater  part  of  it,  aa  well  aa  bj  his  fiul- 
are  to  keep  it  as  a  separate  f  nnd  nnmijced  with  other  mone^. 

There  were  some  other  exceptions  filed  by  both  paittes 
which  his  Honor  pronounced  as  too  vague  and  indefinite  to  be 
properly  nnderstood  by  the  court,  and  therefore  overroled 
them.  Ab  they  appear  to  na  in  the  same  light  we  make  a  like 
diaposition  of  them. 

The  judgment  of  the  court  below  is  affirmed  as  to  all  mat- 
ters, except  aa  to  the  allowance  of  commisBions  to  the  defend- 
ant J.  M.  Turner  upon  the  sum  of  $1,000,  of  lua  tmst  fond, 
used  in  hia  own  buaineaa,  and  npon  the  amounts  paid,  aa  atcve 
bills  to  the  firm  of  which  said  defendant  was  a  member,  and 
with  reference  to  these  two  items  the  account  of  the  commi&- 
noner  must  be  corrected  by  the  derk  of  this  conrt,  to  whom 
this  cause  is  referred  for  that  pnrpoee. 

Judgment  accordingly. 


AllowaneeH  to  father  Keaerall  J.— Tlie  general  nile  ia  that  a  £i 
mpport  and  educate  his  minor  chil^vn  out  of  bla  own  eatatc 

On  this  has  been  engrafted  aa  exception  to  the  eSect  that  iriMn  the 
father  la  unable  to  support  his  chUdren,  by  reason  of  InabiU^  to  ean  md- 
flcient,  or  by  aickneea  or  other  cauae,  he  may  have  an  allowance  made  hte 
out  of  any  estate  belonging  to  such  children.  Harrinf;  v.  Cole,  8  %*dl  M; 
Watts  V.  Steele,  19  Ala.  656;  Hatter  of  Bui^  4  Sandf.  Ch.  817;  Beariey*. 
Watson,  41  Ala.  S84;  PharisT.  Leachman,  aO  Id.  683i  Alston  V.  Alston,  34  Id. 
IB;  8partiawkv.BneIl,0Yt.  41-71;  Fettonv.  Patton,8  B.  Hon.  igO;MatMr 
of  Eane,  2  Barb.  Ch.  875;  Cniger  v.  Heywaid,  9  Deaeans.  Eq.  M;  NewpHt 
V.  Cook,  2  Aahm.  SS3;  Meyers  T.  Meyera,  a HcConi's  Ch.  S14-S5S;  TonqihH 
T.  TompUns  18N.  J.  £q.  808;  Buckley  v.  Howard's  Admr.  SS  Tex.  66S;  Hh- 
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tend'B  Case,  G  Hawle,  828;  Qodard  v.  Wagner,  S  Strobfa.  Bq.  I;  Dapont  v. 
JohnBon,  BalleT'B  (B.  C.)  £q.  274;  Jotmaon  y.  Jotmaon,  S  Hlll'a  Ch.  377; 
OrifflUi  T.  Bird,  23  Gntt.  7S;  Z^ana  t.  Peorce,  IS  Id.  018;  Edwarda  t.  DaTia, 
16  Johna.  381;  Walker  v.  Crowder,  3  bed.  Eq.  47S;  Clarke  t,  Montgomeir, 
SS  Barb.  481. 

In  Huse  v.  Roehracliaid,  6  Ind.  66,  tbe  court,  applying  tlte  foregoing 
nile,  refused  an  allowance  to  the  father  for  aupport,  but  made  one  for  the 
education  of  the  child,  referring  to  2  R.  B.  18C3,  page  834,  aectlona  6  and  9, 
wMchproTidea  that  If  the  "father  is  nnable  or  f^la  to  aupport  auchvrard, 
it  diall  be  the  duty  of  bis  guardian  to  proride  for  him  such  education  aa  the 
amount  of  hla  estate  may  Jnatif  j." 

In  Kjan  t.  Kjvn,  3  McCord'a  CIl  314-350,  a  similar  ruling  was  made, 
baaed  on  the  fact  that  the  teatator  h»^  provided  a  fund  for  education  but 
bad  a^d  nothing  aa  to  maintenance. 

Allowanees  where  father  able  t»  support— Aa  to  whether  the  father 
is  entitled  to  an  allowance  out  of  a  child's  estate  when  he  la  posaesaed  of  suf- 
ficient means  to  properly  support  and  educate  blm,  the  anthoritiea  are  not 
uidftain. 

In  Pearce  r.  Olney,  9  R.  L  86B,  a  deriae  was  made  In  tenst  to  invest,  and 
"  in  tbe  discretion  of  said  trustee  to  expend  and  pay  out  a  portion  of  the 
whole  of  a^d  balance  for  the  support  and  education  of  B.  F.  O.,  as  lohim 
ahall  aeem  moat  expedient,  until  a^d  R.  F.  O.  ahall  arrive  at  tlje  age  of 
twentj-one  yeara." 

Amea,  0.  J.,  si^d:  " The  obligation  of  a  father  to  support  hla  minor  cUld 
la  undoubted,  notwlthatanding  the  poeaeasion  by  the  child  of  property  appli- 
cable to  hia  support.  •  *  *  Such  on  obligation  la,  however,  from  ila  very 
nature,  limited  by  the  ability  of  tbe  father  to  perform  It." 

AaimllarconclunonwoBreachedlnHiuesT.  Hullina,  SSGo.  6B6.  It  does 
not  appear  bom  what  source  the  mlnor'a  eatata  was  derived. 

In  Bn<Uey  v.  Howard'a  Adm'r,  80  Tex.  SOS,  the  minora  had  estatea  de- 
rived from  their  mother  by  will— and  an  allowance  was  reTaaed  tbe  father. 
From  the  mother's  will,  as  set  out  In  Walker  v.  Howard,  84  Tex.  470,  it  ap- 
pears that  ahe  appointed  herhuBbandguardiaaand  devised  her  share  of  their 
common  estate  to  her  children,  directing  only  that  It  ahould  be  kept  together 
and  prudently  managed  by  her  husband. 

In  Morris  v.  Morria,  10  N.  J.  Eq.  389,  it  appeared  that  tbe  parent  was  abun- 
dantly able  to  support  his  cliild,  and  tbe  ordlnoiy  declined  making  an  order  to 
tell  Uie  infant's  lands  for  their  support,  although  It  was  averred  that  the 
rents  and  Income  of  the  estate  were  insufficient  for  the  minor's  support,  say- 
ing, "although  the  language  of  tbe  act  Is  "if  the  personal  eatate  and  rents 
and  profits  of  the  real  eatate  be  not  sufBdent,  "  it  was  never  the  Intention  of 
the  act  that  when  the  infoDt  was  abundantly  provided  from  other  Bourceef(« 
hia  maintenance  and  education  other  than  his  own  real  and  personal  estate, 
yet,  because  his  own  real  and  personal  eatate  were  not  sufficient  for  the  pur- 
pose, the  court  might  order  a  sole  of  his  real  estate." 

In  Dawes  v.  Howard,  4  Mass.  67,  the  father,  as  guardian,  recdved  aome 
l^ades  left  his  cliildren,  which  he  applied  to  their  support,  but  his  action 
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mu  dlupproved  of,  Panoiu,  0.  J.,  stating  "where  mfautr  chDdrvo  bm 
property  of  tbeir  own,  tbe  father  ia,  notwithstanding,  bonnd  to  sopport  Ik^ 
ifofsWlity." 

A  similar  BtatraieDt  on  the  same  facts  is  made  bj  tba  court  in  Ha^v  t. 
IfcOomhs,  06  N.  C.  8^. 

In  Presler  t.  Davis,  7  Richard.  Bq,  106,  the  intents  hada  sc^ante  eetttt 
owned  In  their  own  light  'Wardlaw,  Oh.,  said:  "A  father  is  bonnd  to  maia- 
taia  his  infant  children  from  liis  own  estate,  however  ample  mMj  be  ttctr 
separate  reeonrcee,  and  no  allowance  for  this  purpose  will  be  made  to  himooi 
of  their  estate." 

In  Tompkins  v.  Tompkins,  18  N.  J.  Eq.  808,  it  is  stated  to  be  Os 
"settled  role  "  that  the  father,  if  of  sufBdent  ability,  most  support  his  dnl- 
dren,  ' '  notwitfastandiag  they  may  hare  estatea  of  their  own,  even  wlien  rack 
«0tates  u«  given  ezpreesly  for  their  maintenance." 

To  a  contrary  effect  are  the  following  cases ; 

Id  Hatter  of  Burke,  4  Sandf.  Ch.,  617,  the  father  of  two  inbnta  haitiatg 
large  incomes  from  separate  estates,  who  was  unable  on  his  own  Incooie,  wiA 
the  addition  of  a  board  charge  from  the  children,  to  keep  house  !■  a  style 
befitting  the  fortnnes  of  the  children,  was  allowed  a  further  sum  to  —'-'■■■ 
a  home  for  them,  the  court  saying:  "The  court  in  cases  like  this  «ndc*ras 
to  pursue  the  coorse  which  is  best  calculated  to  promote  tbe  pennsBoit  ia- 
terest,  welfare,  and  happiness  of  the  children  who  come  under  iis  can,  aai 
these  are  not  always  promoted  by  a  rig^d  economy  in  the  apfdicKtkia  <rf 
their  Income,  regardless  of  the  habits  and  associatloiis  of  their  pedod  <d 
minority." 

This  esse  is  criticised  in  Walsh  v.  McEnight,  38  N.  J.  Bq.  18S-144. 

In  Nimble  v.  Dodd,  S  Tenn.  Ch.  000-002,  the  chanceUor  saya,  if  tkc 
father  "  have  the  means,  but  the  income  of  the  children  is  larger  than  tals  own. 
the  modem  usage  Is  to  make  an  allowance  to  the  parent  for  mtintenance.' 

In  Hatter  of  Han,  5  Abb.  N.  C.  au,  the  father  was  ai^olnted  admUs- 
trator  of  his  wife's  estate,and  applied  to  the  support  of  his  diUdrra  parte/ the 
proper^  tbey  were  entitled  to.  His  acUon  was  approvedj  Oalvli^  B«iiiogsb^ 
sqing:  "  It  is  a  mistake  to  suppose  (hat  a  parent  Is  nnder  obUgaflon  to  sap- 
port  his  minor  diildren  where  they  have  proper^  that  m^  be  ^^lied  fv 
that  purpose." 

In  Griffith  t.  Bird,  22  OratL  TB,  the  father  made  no  claim  for  msliitfsiBws 
during  his  lifetime,  nor  in  his  accounts  as  guardian,  and  the  court  refused  te 
sanction  mch  a  cl^m  by  his  administiator. 

A  similar  ruling  was  made  in  Evans  v.  Pearce,  10  Gratt  518. 

Allowances  ont  of  rnnds  set  apart  to  snpport— There  is  another  dsa 
of  cases  where  the  father  is  of  sufficient  ability  to  support  his  cfaOdro,  ytt 
seeks  an  allowance  out  of  a  fund  set  apart  by  will  or  contract  f w  the  mqipati 
or  education  of  such  children. 

Hughes  V.  Hughes,  1  Brown's  Gb.  887,  and  Andrews  ▼.  Pattingtoa,  • 
Brown's  Ch.  80,  are  dted  to  show  and  hold  that  no  aHownnce  can  be  aadl 
under  such  drcurostances. 

But  the  prlndple  of  these  cases  hss  been  departed  frmn. 
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In  Host«  T.  Pmtt,  S  YeBey,  780,  mainten&nce  was  mUowed  withcnit  Inqtdr- 
Id;  aa  to  tbe  p&rent'B  ability,  "  for  there  was  an  erpreat  direction  tor  mataite- 
nance;  "  tbe  Solicitor  General,  aeamieiueurME,  observing  that  Lord  TIrarkiw 
IiAd  duuged  Ub  opinion  m  to  Andrevs  t.  Partington,  in  a  case  subsequent 
tli«reto. 

In  Beeves  v.  BTTiner,  6  Yeaef,  436;  SIsson  v.  Bhavr,  9  Id.  286 ;  and 
Haberly  v.  Morton,  14  Id.  4W,  the  practice  was  said  to  be  altered  dnee  An- 
drews V.  Partington,  and  that  case  is  said  to  be  greatly  Bhaken. 

In  caMC  where  the  child's  income  has  been  derived  under  marriage  settle- 
meals,  the  courts  have  freqaently  made  allowances.  Hundj  v.  Earl  Howe,  4 
Brown's  Ch.  824]  Btocken  v.  Stocken,  4  ffimons,  IBS;  Heacher  v.  Tonng,  3 
H.  *  K  4D0,-  Thompeon  v.  Qfiffln,  Cr,  &  P.  817:  Bansome  v.  Burgess,  L.  B. 
SBq.  778. 

In  these  cases  a  disUnctlon  is  drawn  between  cases  where  the  proper^  of 
the  children  la  derived  from  tbe  bounty  of  a  stranger  and  those  in  which  they 
are  entitled  to  it  under  the  marriage  settlement  of  their  parents. 

On  this  point  Lord  Coltenham,  in  Thompson  v.  Orlffln,  tupra,  says:  "It 
seems  to  me  that  the  distinction  between  these  two  cUasee  of  cases  has  been 
carried  quite  as  far  aa  can  be  justified  upon  principle.  In  some  of  them  It 
has  t>Mn  said,  that  in  the  case  of  a  marriage  settlement  the  father  is  a  pnr^ 
chaser,  and  therefore  entitled  to  an  allowance  for  the  maintenance  of  his 
<dd1dren,  and  thereby  to  be  relieved  from  the  burden  which  the  law  throws 
upon  him  of  maintaining  them  himself.  No  doubt  he  is  so,  if  the  contract 
contained  in  tbe  settlement  gives  him  such  benefit,  but  before  he  can  be  en- 
titled to  it,  he  must  show  that  such  was  the  contract  So  In  the  case  of  a 
legacy  from  a  stranger,  If  tbe  Intention  to  be  found  In  the  construction  of  the 
will  appears  to  have  been  tliat  the  father  should  have  such  a  benefit  the  court 
Is  bound  to  give  it  to  him.  In  both  cases,  the  question  is  one  of  conitroctloii 
and  intention," 

Li  Ueyers  v.  Meyers,  3  McCord's  Ch.  354,  asS,  the  chancellor  refosed  to 
make  the  father  an  allowance  for  support,  adding:  "  But  with  respect  to  the 
expenses  for  their  education,  the  case  is  dlflerent.  The  testator,  having  pro- 
vided that  tbe  expenses  of  their  education  should  come  out  of  the  profits  of 
his  estate,  created  a  charge  thereon,  and  the  defendant  most  be  allowed  a 
discount  out  of  the  rents  and  hire  prolanta." 

In  McEuight's  Executors  v.  Walsh,  33  N.  J.  Kq.,  affirmed  on  appeal,  34 
Id.  498,  the  testator  directed  bis  ezecuttav  to  inveat  a  sum  of  money  and  pay 
the  interest  to  his  daughter,  to  her  separate  use  for  life,  and  after  her  decease 
for  any  of  her  children;  he,  the  executor,  appropiiatlng  and  expending  the 
legal  interest  of  said  sum  towards  the  proper  maintenance  and  education  of 
such  children,  and  to  pay  them  the  principal  on  their  attaining  twenty-ona. 
The  chancellor,  at  page  142,  after  stating  it  to  be  the  general  rule  that  a 
father  is  bound  to  support  his  infant  children,  continues:  "  But  in  this  case 
Um  tcatator  directed  this  income  to  be  appropriated  for  that  purpose,  and  no 
<ader  was  required  while  the  expenditure  was  within  the  direction."  One- 
half  the  yearly  income  was  allowed  the  father. 

In  Frecaaan's  Executor  v.  Colt,  37  Hun,  447,  the  mother,  by  her  wfll,  left 

Toi-  n.— a» 
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two-thirds  of  her  reaJ  tad  penonol  estate  to  her  execalon,  ot  whom  her  lm»- 
bADd  mu  one,  In  trust  to  pay  tlie  Income  ttaeieof,  to  and  for  tbe  anpport, 
maintenance,  and  education  of  any  child  Burviring  her,  and  tbe  prinopd 
to  go  to  such  child  on  majority.  One  child  survlTed  the  lestatilz,  and  Uw 
father,  although  a  man  of  independent  means,  waa  allowed  (1,000  for  her 
■uppoit  In  her  second  yen,  a  like  mun  (or  a  like  object  dnnng  her  third 
year,  and  (600  during  the  fourth  year,  it  appearing  that  tlie  child  was  in  DI 
health  and  required  great  caie.  The  court,  at  page  448,  say:  "Her{iata- 
trlx)  direction  was  poelUTe  that  the  income  of  this  two-thirds  should  be  de- 
voted to  the  support,  maintenance,  and  education  of  the  diild,  and  mader 
thla  decided  and  unequlrocal  direction,  her  father,  as  executor,  was  deariy 
authorized  to  make  that  disposition  of  the  income  of  this  portion  of  the  estate 
BO  far  as  it  waa  required  for  this  purpose.  An  authority  of  this  uatnie  ha* 
been  derived  from  similar  clauses  contained  in  marriage  settlemeuta  and  ante- 
nuptial agreements.  It  is  true  that  this  authority  In  these  cases  has  been  de- 
rired  from  the  fact  of  a  contract  having  been  made  upon  the  snhject;  bat  no 
greater  effect  can  reasonably  be  attributed  to  sach  terms  when  they  may  be 
employed  in  such  an  Instrament,  than  should  be  given  to  than  wboi  tta 
•ameuneqidvocalusehaBbeenmadeof  themlnawilL*  *  "Thereaaoocrftte 
rule  includes  all  cases  alike  where  such  a  provision  has  been  made,  and  onder 
the  statute  of  this  Blate  requiring  the  intention  of  the  person  "'■fci"g  tbe  will 
to  be  carried  Into  effect,  Oie  prindple  may  properly  be  made  as  e 
this  in  the  administration  of  the  laws  of  this  State." 

Allowanee  to  mother.— The  obligation  of  the  mother  is  not  so  e: 
and  It  has  been  stated  that  where  minor  children  "  have  the  means  ftn-Adr 
own  support,  or  provision  has  been  made  for  that  pnrpose,  or  her  chUdm 
can  maintain  themselves,  the  law  does  not  charge  the  mother  with  thdr  air- 
port." Mowbry  v.  Mowbry.  S4  Dl.  888-884;  Whipple  v.  Don,  2  Mass.  41S: 
Wilkes  V.  Rogers,  S  Johns.  MO;  Oshome  v.  Osborne,  2  FhL  SAO;  H^waidv. 
Cuthbeit,  4  DeesBus.  £q.  44B. 

In  »-parte  Davison,  ff  P^ge,  186,  testator  bequeathed  a  fund  to  hiawidow, 
charged  with  the  mi^nteiuuice  of  his  minor  children,  and  It  was  held  that  no 
allowance  could  be  made  her  out  of  Oieir  estates  nntil  such  fund  was  ex- 
hausted. 

AllowaneM  t«  hther  or  mother  for  past  malBtenanee.— A  ooati  ef 
diancery  will  also  make  allowancee  for  past  maintenance.  The  aame  test 
prevails  as  is  applied  In  determining  whether  a  future  allowance  should  be 
.  made.  The  court,  however,  requires  very  clear  proof  of  the  nece^ty  and 
moderateness  of  the  charge,  and  the  burden  of  proof  is  on  the  party  maki^ 
the  same.  Harrlng  v.  Coles,  S  Bradf.  849 ;  Welch  v.  Burris.  2»  Iowa.  186; 
HatUrof  Boetwick,  4  Johns.  Ch.  104;  Matter  of  Burke,  4  Sandf.  C3l  Sit; 
Stewart  V.  Lewis,  18  AU.734;  Alston  v.  Alston,  84  Id.  1S-S7;  UontgoaneiT  v. 
Givan,  U  Id.  NtS;  Holtzman  v.  Castleman,  S  McArt.  SSS. 

Where  allowances  have  been  asked  for  past  maintenance  by  a  mother.  It 
has  been  held  that  the  mere  fact  she  supported  her  children  ia  not  enoo^ 
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Hie  preramption  fa,  that  ahe  did  bo  gratuitous);.     Bdts'a  Appeal,  87  Penn. 
Bt.  169;  WUpplev.  Dow,  3 Hua. 41S. 

But  in  Stewart  t.  Lewis,  la  Ala.  784,  paTments  for  board  to  the  motlwr 
wen  allowed,  althou^  it  did  not  cleailf  appear  tliat  she  indicated  an  Inten- 
tion to  cliarge  for  board  as  far  back  as  her  accounts  extended. 

Ont  of  what  allowances  may  be  made>— Allowances  mar  l>e  made  out 
ot  prindpal  of  the  minor's  eeUM.  Matter  of  Boetwick,  4  John.  Ch.  101;  Os- 
borne V.  Osborne,  SFla.  BOO. 

In  Newport  t.  Cook,  3  Ashm.  8S3,  an  allowance  was  made  out  of  the  in~ 
tereet  ot  a  rested  legacy  among  grandchildren  who  had  a  common  interest 
In  the  fund. 

In  Tompkins  t.  Tompkins,  IB  S.  J.  £q.,  803,  It  is  said  allowances  ont  ot 
aa  infant's  income  may  be  made  "even  wlien  the  property  is  bequeathed  to 
them  with  directions  to  be  accumulated  during  mlnoiity." 


Floyd  va.  Oabot. 

[8a  Kew  York,  SSO.] 


FOBOB  or  QBHBKAI.  BBSIDDABT  DBVIBB     IN    ISTKBB8TB     HOT   ePB> 
OIFIOAIXT  DIBFOBED  Or. 

A  gFDBTal  resldiMry  devise  carries  erery  real  Interest  ot  the  testator  whether 
known  or  onknown,  immediate  or  remote,  nnlets  olearl;  •seladed. 

Testator,  after  oertt^n  specific  tsgades.  gave  the  residue  of  his  real  and  personal 
estate  tu  his  executors,  in  trust,  to  pay  the  inoome  to  his  wile  for  life,  and  at 
her  death  to  asiigD,  translBr  and  set  over"  aU  hi*  "real  estate"  notther^ 
disposed  of,  to  her  appointees,  and  failing  appointment  to  her  heirs  at  law.  At 
bis  wifti'i  death  he  deTlsad  cert^n  pramiies  to  two  legsteas  for  ilfe,  and  the 
fteon  their  death  to  thrir  issne  then  surriTing.  Such  dsTisees  were  naouirried 
St  testntor's  death,  and  thereafter  died  without  iune.  .field,  that  the  two 
derises  left  In  testator  a  contingent  rsTerrion  In  Ire  expectant  on  the  deter- 
mination of  the  life  eststea  and  (SUnre  of  iasne,  wliioh  went  to  the  appointees 
of  testator's  widow. 

Appeal  from  the  jndgment  of  the  General  Term  of  the 
Conrt  of  Common  Fleaa,  in  and  for  the  city  and  county  of 
New  Tort,  affirming  a  judgment  at  Special  Term  in  defend* 
ant'a  favor. 
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This  action  was  broaght  bj  plaintiff,  wbo  claimed  as  sate 
heir  at  law  of  Robert  Kennit,  deceased,  to  recover  poeeeeuoa 
of  certain  lots  in  the  city  of  New  York. 

The  said  Kobert  Kermit  left  a  will,  wbich  in  the  first  dame 
stated  it  to  be  his  desire  to  make  *'  s  snitable  and  proper  dis- 
poeition  of  Bach  worldly  estate"  as  he  sfaonld  leave  behind  him. 
After  varioQS  specific  legacies,  tlie  will  contained  these  cUnaeft: 

"iSkb^A. — All  and  singular  the  rest,  residne  sod  remainder 
of  my  property  and  estate,  real  and  personal,  of  every  name, 
nature  and  description  whatsoever,  and  wheresoever  aitnated,  I 
f^ve,  devise  and  bequeath  to  my  executrix  aod  ezecnton,  lter»- 
inafter  named,  and  the  snrvivor  of  them,  and  the  sncceeeor  or 
Buooessors  of  them,  to  have  and  to  hold  the  same,  and  every 
part  thereof  npon  the  trust,  and  for  the  uses  and  purposes  f<4- 
lowing,  to  wit :  Mrat.  To  manage  and  improve  die  aaid  real 
estate,  at  their  best  discretion,  and  to  rent  and  lease  the  same 
for  such  terms  and  periods  as  they  may  deem  moat  adntntage- 
ouB,  and  to  collect,  demand  and  receive  the  rents,  iasues  aod 
profits  of  the  same,  and  every  part  thereof,  except  only  the 
dwelling^Muse  now  known  by  the  number  fifty  in  East  Fonr- 
teenth  8b<eet,  in  the  city  of  ^Kew  Tork,  in  whidt  I  now  reodc^ 
and  all  and  singular  the  appurtenances  thereof,  which  dwelling- 
house,  with,  the  appurtenances,  my  said  wife  is  to  be  at  lib«^ 
to  use  for  her  own  residence  and  occupation  free  of  all  ren^ 
during  her  natural  life,  in  case  she  shall  upon  my  decease,  or 
at  any  time  or  times  thereafter,  elect  to  use  and  occupy  the 
same,  without  acconntability  to  any  person  whatever  for  sodi 
Qse  and  occupation  thereof  by  her.  But  in  case  my  said  wife 
shall  elect  te  reside  elsewhere,  then  the  said  trustees  are  to 
let  the  said  premises,  and  to  collect  and  receive  the  rents  and 
profits  thereof,  iu  like  manner  witli  the  rest  of  my  real  estate, 
hereinbefore  referred  to.  Second.  To  invest  all  and  singnlar 
the  said  personal  property,  from  time  to  time,  as  a  reinvest- 
ment thereof  may  become  necessary  or  judicious,  iu  bonds  and 
mortgages  on  productive  property,  in  the  city  of  New  York, 
or  in  the  stocka  of  the  United  States  or  of  the  State  of  New 
Tork,  as  they  may  deem  most  safe,  prodnctiTe  and  advan- 
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tageone,  and  from  time  to  time  to  change  the  investmeuts 
thereof  in  their  discretion,  and  to  collect,  demand,  and  receiye 
the  intereet,  dividendB  and  other  annnal  income  of  eoch  per- 
sonal property.  And  in  case  they  shall  deem  it  expedient  at 
any  time  to  foreclose  any  mortgage  held  by  them  in  tmst,  aa 
aforesaid,  I  hereby  authorize  and  empower  them,  in  their  dis~ 
cretioD,  to  bay  in  the  mortgaged  premises,  or  any  part  thereof, 
and  to  hold  and  manage  the  same  in  like  manner  with  the  other 
real  estate  aforesaid,  and  to  sell  and  dispose  of  snch  mortgaged 
premises  so  bonght  in,  when  and  if  they  shall  deem  it  expedi- 
ent and  adrantageouB,  on  snch  terms  and  in  snch  manner,  at 
pablie  or  private  sale,  for  cash  or  on  credit,  as  iu  their  judg- 
ment shall  seem  best,  and  to  make,  ezecnte  and  deliver  good 
and  safficient  deeds  of  conveyance  therefor.  Third.  To  pay 
oat  of  the  rents,  profits,  interests,  dividends,  or  other  income 
of  my  said  property  and  estate,  all  taxes,  asseasments  and 
other  lawful  charges  and  impositions  thereapoo,  all  premiums 
for  the  insorance  thereof,  and  all  proper  expenses  for  the  re- 
pairing, altering  or  rebuilding  of  the.  improvements  erected  on 
real  estate  aforesaid,  including  the  said  dwelUng-honse  in  East 
Fourteenth  street  (whether  the  same  be  occupied  by  my  said 
wife,  or  rented  so  aa  to  be  prodactive),  and  all  costs,  charges^ 
expenses  and  diebnrsementa  properly  incurred  by  them  in  the 
execution  of  the  trust  aforesaid,  including  their  lawful  eom- 
missions  in  the  premises.  Fourth.  After  deducting  from  the 
said  income  all  and  singular  the  charges  and  expenses  aforesaid^ 
to  pay  to  my  said  wife,' for  and  dnring  the  residue  of  her  natural 
life,  iu  equal  quarter  yearly  payments,  upon  her  separate 
receipt,  the  whole  residue  of  said  income ;  the  first  of  said  pay- 
ments to  be  made  within  three  calendar  months  after  my  de^ 
cease.  And  upon  the  death  of  my  said  wife  to  assign,  transfer 
and  set  over  the  said  personal  property,  and  the  securities  on 
which  the  same  may  be  invested,  and  every  part  thereof  (in- 
cluding any  real  estate  bought  in  upon  the  foreclosure  of  any 
mortgage,  as  hereinbefore  provided),  and  all  and  singular  my 
real  estate  not  herein  and  hereby  otherwise  disposed  of,  to  and 
among  such  person  or  persons  being  relativee  by  blood  or 
marriage  of  myself  or  of  my  said  wife,  and  in  such  shares  or 
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portions,  and  on  sach  conditioDB  and  limitationB  as  my  Bsid 
vife  may  direct  in  and  by  her  last  will  and  teatament,  or  bj 
any  iDBtrnment  of  appointmeDt  in  the  nature  thereof,  dolj 
ezecnted  by  her,  with  the  formalities  reqaired  by  law  for  de- 
vising real  estate  in  fee,  and  heqneathing  personal  propwty. 
And  in  default  of  such  will  or  snch  ap|x>intment,  then  to  and 
among  the  then  heirs  at  law  and  next  of  kin  of  my  said  wife, 
in  like.manner  as  if  the  said  property  and  estate  had  belonged 
to  her  absolntely  in  her  own  right,  according  to  the  laws  of 
the  State  of  New  York  then  regnlating  the  descent  of  real 
estate,  and  the  distribution  of  personal  property. 

"  Seventh.— IJ-pon  the  death  of  my  said  wife,  I  hereby  gire 
and  devise  the  real  estate  aforesaid  in  manner  following,  to 
wit:     •     *     • 

"  To  Lanra  F.  Carow,  the  daughter  of  Isaac  Carow,  late  of 
the  city  of  New  York,  the  premises  sitnated  in  Greenwich 
street,  running  through  to  Washington  street,  in  the  dtj 
aforesaid,  known  by  the  numbers  eighty-siz  Greenwich  street 
and  ninety-one  Washington  street,  with  the  appurtenances,  to 
hare  and  to  hold  the  same  to  her  for  and  during  ber  life,  and 
on  her  death  to  her  isane  then  her  sarriTing,  and  the  iaane  of 
anch  of  them  as  may  then  have  departed  this  life,  the  iasae  of 
any  snch  deceased  child,  taking ^mt  stirpes  and  not  per  capita, 
in  fee-simple  absolute.    *    *    * 

"  To  Sarah  Elizabeth  Sanderson,  the  daughter  of  the  said 
Edward  F.  Sanderson,  the  store  and  premises  in  Pearl  street, 
running  through  to  Stone  street,  in  said  city,  and  known  as 
numbers  seventy-nine  Pearl  street  and  forty-six  Stooe  street, 
aforesaid,  with  the  appurtenances,  to  have  and  to  hold  the  same 
to  her  for  and  during  her  life,  and  on  her  death  to  her  issue 
then  her  surviving  and  the  issue  of  such  of  them  as  may  then 
have  departed  this  life,  the  iesue  of  any  such  deceased  child, 
taking/wr  stirpes  and  noiper  capita,  in  fee-siraple  absolute." 

The  two  devisees  -named  as  above  in  the  seventh  clause 
were  unmarried  at  the  time  of  the  making  of  the  will  and  of 
the  testator's  death.  They  both  died  thereafter  withont  iaena 
The  premises  iu  controversy  are  those  described  in  the  devieei 
to  them.    Defendant  claimed  nnder  the  will  of  Ann  Kenntt, 
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the  widow  of  eaid  Kobert  Kormit,  by  which  an  appoiotmeDt 
wae  made  as  prescribed  bj  the  will  of  the  latter. 

Alfred  Roe,  for  appellant. 

Henry  J.  Soudder,  for  respondent. 

Andbews,  Ch.  J.  It  ifi  an  established  mle  in  the  conetrce- 
tion  of  wills,  that  aoless  a  plain  intention  to  the  contrary 
appears,  a  general  residuary  clanse  operates  upon,  and  carries 
to  the  residuary  devisee  all  reversionary  interests  in  lands 
owned  by  the  testator  at  the  time  of  making  the  will,  not 
embraced  ifi  other  dispositions,  whether  snch  reversionary 
interests  are  immediate  or  contingent  and  remote;  and  the 
mle  is  the  same  whether  the  estate  of  the  testator  was  a  rever- 
sion only,  or  the  reversion  was  created  by  the  devise  in  his  will 
of  a  less  interest  than  a  fee,  or  arises  from  a  contingent  limita- 
tion of  the  fee  which  may  be  defeated  by  the  non-happening 
of  the  event  upon  which  the  fee  is  limited.  {Doe  v.  WecUKerby, 
11  East,  322;  Doe  v.  Foatiek,  1  Bam.  &  Ad.  186;  Doe  v. 
Sooit,  8  Manle  &  S.  300 ;  Dovmv  v.  Smith,  10  Paige,  193 ; 
Youngs  v.  Younga,  45  K.  Y.  254 ;  Hayden  v.  Stoughton,  6 
Pick.  528;  1  Jarman,  611.) 

Where  the  residnary  devisee  is  another  than  the  heir,  the 
heir  is  excluded  from  taking  snch  reversionary  interest,  be- 
canse  there  is  an  operative  devise  away  from  him.  Bnt  the 
intention  is  the  controlling  consideration,  and  a  particalar  inter- 
«8t,  or  estate,  will  not  pass  by  a  residnary  daose  when  it  appears 
from  other  provisions  of  the  will  that  it  was  the  intention  of 
the  testator  to  ezclnde  snch  particalar  interest  or  estate  from 
the  residuary  gift.  {Strong  v,  Teatt,  2  Burr.  912;  Hambleton 
V.  Darrington,  36  Md.  434.)  The  intention  of  the  testator  to 
restrict  the  operation  of  the  residuary  clause,  cannot,  however, 
bo  dednced  from  the  mere  absence  of  words  in  the  will,  de- 
noting, that  a  particnlar  interest  or  estate  upon  which  the  resid- 
uary clanse  is  claimed  to  operate,  was  in  the  contemplation  of 
the  testator  when  the  will  was  made,  or  from  the  fact  that  the 
rBvereion  was  a  mere  expectancy  dependent  npon  the  fitilare 
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of  issue  or  other  improbable  eoDtiogeiM^.  A  f^oenl  reeidiii- 
ry  deriBO  carries  every  real  interest,  whether  known  or  nn- 
knowD,  immediate  or  remote,  unless  it  is  manifestly  exdnded. 
The  intention  to  indade  is  presnmed,  and  an  intention  to  ei- 
dnde  must  appear  from  other  parts  of  the  will,  or  the  leeidDi- 
ly  devisee  will  take. 

The  claim  of  the  plaintiff  as  heir  of  the  testator,  Robert 
Kermit,  to  the  premises  in  controverey,  is  defeated  by  tbe  ap- 
plication of  the  mle  of  couBtmctioQ  to  which  we  have  referred. 
The  separate  devises  of  the  premises  in  the  seventh  clause  of 
the  will  to  Laura  F.  Carow  and  Sarah  Elizabeth  Sandenoo 
apon  the  death  of  the  testator's  wife,  of  a  life  estate  to  tkm 
respectively,  and  of  the  fee  on  their  death  to  their  issue  tba 
surviving,  was  not  an  ahsolnte  diBpoeition  of  the  whole  etbte 
of  tbe  testator  in  tbe  land.  The  devisees  for  life  were  nnmii- 
ried  at  the  date  of  the  will  and  at  the  death  of  the  teatitor. 
Tbe  estates  devised  t<^  tlie  nnbom  issne  of  the  life  tenants  wen 
contingent  remainders  in  fee^  depending  apon  a  donble  contjn- 
gency,  viz.:  the  birth  of  issue  and  their  survivorship.  There 
was  left  in  the  testator  a  contingent  reversion  in  fee,  expectut 
upon  the  determination  of  the  life  eatatee,  and  the  failnte<^ 
issne  of  the  life  tenants  which  was  not  embraced  in  tbe  epedfe 
devises  in  the  seventh  clause.  The  life  tenants  died,  after  ibt 
death  of  the  testator,  without  issne.  Upon  their  deatli,  the 
contingent  reveru(»i  of  the  testator  in  the  lands  devised  to 
them  and  their  issue,  was  changed  into  an  absolute  fee,  whidi, 
not  having  been  specifically  devised,  descended  to  the  pluntif 
as  heir-at-law,  unless  it  passed  to  the  appointees  of  the  teitt 
tor's  wife  auder  the  sixth  chinse  of  the  will.  We  think  thit 
under  the  sixth  clause  the  appointees  of  the  wife  toc^  the  re- 
versionary interest  of  the  testator  in  the  lands  and  the  fee  iifxa 
the  death  of  the  life  tenants.  The  trust  created  by  the  siilh 
danse  comprehended  all  the  rest,  residue  and  remainder  of 
tbe  testator's  real  and  personal  property  not  disposed  of  bj 
the  previous  elanaes,  and  included  the  premises  in  contro- 
versy. It  was  in  effect  a  trust  for  the  management  of  the 
estate,  and  to  receive  and  pay  over  tbe  rents,  profits  and  inooott 
to  the  testator's  wife  for  life,  and  npon  her  death  the  tnuteei' 
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are  directed  "to  aasign,  tranefer  and  set  over"  the  personal 
property  and  securities,  and  "  all  and  singular  my  "  (his)  "  real 
estate  not  herein  and  hereby  atherwise  diaposed  of,"  to  the  ap- 
pointees of  his  wife,  or  in  default  of  appointment,  to  her  heirs 
and  next  of  kin.  The  words  "  real  estate  "  in  legal  significa- 
tion include  all  interests  in  land,  whether  in  possession,  rever- 
sion or  remainder.  They  are  used  in  the  statutes  as  co-ezten- 
sire  in  meaning  with  lands,  tenements  and  hereditaments.  (L 
K.  S.  750,  §  10,  and  754,  §  27.)  The  reversion  in  the  testator,, 
thoagb  contingent  and  remote,  was  real  property,  and  was  com- 
prehended in  the  words  "  real  estate  "  as  used  by  the  testator  in 
the  residuary  gift.  (See  Jacltson  v.  Parker,  9  Cow.  73.)  The 
exertion  in  the  sixth  clause  from  the  operation  of  the  power 
of  appointment,  of  real  estate  not  otherwise  disposed  of  by  the 
will,  cannot  reasonably  be  constmed  as  exduding  the  rever- 
sionary interest  in  the  land  in  controreTsy.  The  exception  is 
not  of  any  specific  tract  or  parcel  of  land,  bnt  of  real  estate  not 
otherwise  devised.  The  only  specific  devises  of  the  lands  in 
qoestion  (except  a  devise  upon  the  contingency  of  issue  beinj; 
bom  to  the  testator),  are  found  in  the  seventh  olaose,  and  these 
devises  left  a  contingent  reversion  in  the  testator.  This  con- 
tingent interest  is  not  otherwise  disposed  of  than  by  the  sixth 
clause,  and  is  therefore  included  in  the  residue  upon  which  the 
power  of  appointment  operates.  The  counsel  for  the  plaintiff 
refers  to  the  direction  to  the  trustees,  to  "  asagn,  transfer  and 
Bet  over"  the  personal  estate  to  the  appointees  of  the  wife,  or 
to  her  heirs  or  next  of  kin,  in  default  of  appointment  as  ihdi- 
oating  that  the  testator  had  in  contemplation,  and  was  dealing 
with  estates  in  possession,  and  not  with  remote  and'contingent 
reversionary  interesta.  These  words  were  primarily  and  ap- 
propriately used  with  reference  to  the  personal  property  and 
BecoritieB.  But  they  are  also  applied  to  the  real  estate.  The 
testator  seems  to  have  supp<ffled  that  a  transfer  from  the  t^tlBt•^ 
eee  to  the  appointees  of  the  wife,  or  to  her  heirs  of  the  real 
estate,  was  necessary  to  complete  their  title.  While  it  may  be 
admitted  that  the  words  referred  to  have  a  more  precise  and 
appropriate  application  to  the  delivery  of  the  possession  of  real 
property,  than  to  a  conveyance  of  a  remote  and  contingent  in- 
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terest,  this  is,  we  think,  too  eligbt  a  circDmBtance  to  jne^^  i 
departure  from  the  general  rule  of  constmctioa.  It  does  not 
afford  that  plain  evidence  of  an  intent  to  exdade  the  reTendn 
from  the  gift  of  the  residue  which  the  decifiione  require.  Tbe 
intention  of  the  testator  to  dispose  of  all  his  estate  is  not  left  to 
presumption  merely.  He  declares,  in  the  iutrodnctor;  claoee 
of  the  will,  that  he  was  "  desirous  of  making  a  suitable  mi 
proper  disposition  of  snch  worldly  estate  as  I  may  leave  bdund 
me."  His  intention  to  exclude  the  heir  from  any  participt- 
tion  in  liie  estate,  except  such  part  as  his  wife  in  her  discretiM 
might  appoint,  is  also  inferable  from  the  will.  While  then 
circamstances  are  not  decisive  against  the  claim  of  the  heir,  m 
the  heir  takes,  even  against  the  intention  of  a  testator,  wHem 
there  is  a  valid  gift  of  the  estate  to  others,  they  are  nevertlie' 
less  entitled  to  some  weight  in  construing  a  residnary  eluse; 
and  when  the  meaning  is  obscure,  they  afford  a  dne  to  the  ia- 
terpretation. 

The  final  point  is  not  tenable.  The  rule  that  if  the pHd 
a  share  or  interest  to  one  of  several  residuary  l^atees  or  den- 
sees  fails,  the  share  of  the  residue  itself  so  failing  does  not  go 
in  augmentation  of  the  residue  to  the  other  residuaiy  l^tcc* 
or  devisees,  bat  descends  to  the  heir-at-law  or  next  of  H^  of 
the  testator,  is  founded  upon  a  construction  of  the  meaning  of 
residue,  which  unexplained  means  that  of  which  no  eSeetul 
disposition  is  made  other  than  by  the  residoary  danse.  {Sn^ 
a/ier  v.  NortlteoU,  1  Swanst.  566.)  But  this  mle  hasDOippfi- 
cation  to  the  will  in  qneetion,  becanse  the  intention  of  die  tes- 
tator, indicated  by  the  language  of  tbe  sixth  clause,  was  to  tv* 
the  alternative  fee  in  tho  lands  devised  by  the  seventh  clios^ 
in  the  appointees  of  the  wife  or  her  hetrs,  in  the  event  of* 
failure  of  issne  of  the  life  tenants.  The  learned  and  elsbontB 
opinion  at  the  Special  Term  renders  a  more  extended  diiffl*- 
eion  here  unnecessary. 

The  judgment  should  be  affirmed. 

AD  concur. 

Judgment  affirmed. 
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Lowell  r*.  Estate:  of  Fbenoh. 

[M  Vermont,  198.] 

DnODBITDS  ON  KOTB  ALLOWED  AOAIKBT  BUBETY's  SSTATE  AITEB 
FATlCSNTe  OH   AOCOBKT  BY  PEIKOIPAL. 

VheD  B  note  is  allowed  by  the  eomDiuionera  agaiDit  the  InBoIreDt  eat>t«  of  a  de- 
eeued  Earety ,  and  afUrward*  a  divideikd  !■  p^^  on  the  note  by  the  tnutaes  of 
the  InsolTsnt  princlpale,  who  haTB  eBai^ed,  in  the  final  diBtributtoQ  of  eooh 
snrety'a  eatate  by  the  Probate  CoQit,  tbe  owoer  of  the  note  ia  enttUed  to  a 
dividend  oniy  on  tht  balanet,  and  not  on  the  amount  so  allowed. 

Hbabd  at  the  March  Term,  1S81,  Essex  oonnty.  Appeal 
from  the  Prohate  Coiirt,  and  the  decree  of  that  court  was  af- 
firmed. 

The  facte  appear  in  the  opinion. 

Frye,  Cotton  tb  White  and  Ostian  Hat/,  for  the  plaintiffs. 

Poland,  for  the  defendant. 

HoyoE,  Ch.  J.  K.  W.  French  in  his  lifetime  signed  or  he- 
eame  liable  upon  the  fiotes  which  were  allowed  hj  the  comtnis- 
sioners  npon  his  estate  as  enrety  for  the  French  Brothers. 
After  the  allowance,  the  French  Brothers,  who  were  principals 
npon  said  notes,  made  payments  to  the  appeUants,  which  were 
indorsed  npon  said  notes.  French  Brothers  became  insolvent 
after  said  allowance  was  made ;  and  made  an  assignment  in 
Maine,  and  the  payments  made  to  the  appellants  were  made  by 
the  trnstees  under  said  assignment.  N.  W.  French's  estate  was 
insolvent ;  and  in  the  decree  of  distribation  made  by  the  Pro- 
bate Oonrt  the  payments,  so  made  to  the  appellants,  were  de- 
dncted  from  the  allowances  made  by  the  commissioners ;  and 
the  amounts  remaining  due  were  taken  as  the  basis  upon  which 
the  dividend  was  made.  An  appeal  was  taken  from  the  decree 
80  made,  the  appellants  claiming  that  a  dividend  should  have 
been  decreed  to  them  npon  their  claims  as  allowed  by  the  com- 
missioners.   It  was  the  primary  duty  of  the  French  Brothers 
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to  have  paid  the  aot^  and  thus  relieve  the  surety  and  fais  es> 
tatfl  from  all  liability  ;  and  it  is  admitted  that  if  the  payments 
had  been  made  before  the  notes  vere  presented  for  allowance, 
only  such  sum  could  have  been  allowed  as  appeared  to  be  dne. 
In  the  distribution  of  an  insoWent  estate  we  see  uo  reason  why 
a  payment  made  by  the  principal  after  the  allowance  shonld  not 
be  treated  in  the  same  way  that  it  woald  have  been  if  made 
before.  Id  both  coses  the  payment  reduces  the  liability  of  the 
estate.  While  it  is  true  that  the  payees  had  the  right  to  regard 
the  snrety  as  a  principal,  and  to  enforce  his  liability  as  a  prin- 
cipal nntil  they  had  obtained  fnll  satisfaction,  yet,  where  there 
is  ooly  a  limited  fnnd  from  whicli  to  obtain  satis&ictioii,  and 
tlie  qneetion  is  made  how  that  fnnd  shall  be  dtstribated,  cred- 
itors, whose  claims  are  equal  in  right  are  entitled  to  sBate 
eqnally  in  such  diBtrihutioD.  Our  statute  upon  the  subject  of 
the  distribution  of  insolvent  estates  requires  that  that  role  afaall 
be  observed.  If  the  rule  claimed  by  the  appelhmts  ahonld  be 
adopted,  no  soch  equality  could  be  preserved ;  and  crediton 
.  might  obtain  dividends  upon  claims  that  the  estate  was  not 
liable  for,  thus  being  preferred  to  other  creditors  whoae  claima 
agftiuBt  the  estate  were  nnqueetioned.  This  would  be  in  conflict 
with  all  the  statutory  provisions  pertaining  to  the  eettlement 
and  distribution  of  insolvent  estates.  The  payment  made  t«  tho 
First  National  Bank  of  St.  Johnsbury,  and  which  was  deducted 
from  the  allowance  before  a  dividend  was  decreed  to  it,  was 
made  from  the  funds  of  the  prineipalfl,  so  that  ita  case  is,  in 
principle,  like  the  cases  of  the  other  appeUants.  In  In  re  How- 
ard, Cole  d;  Co.,  a  well-considered  case  decided  in  the  17.  S. 
District  Court,  4  Nat.  Bank.  Keg.,  it  was  held  that  where  the 
holders  of  notes,  after  they  had  proved  the  fnll  amount  of  their 
daims  against  the  bankrupt  estates  of  the  indoreers,  received 
part  payment  from  the  makers,  they  were  entitled  to  dividends 
only  on  the  amount  due  when  the  dividends  were  dedftred. 
There  was  np  error  in  the  judgment  of  the  County  Conrt, 
and  it  is  affirmed,  and  ordered  to  be  certified  back  to  the 
Probate  Court. 
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[BS  New  York,  IJIB.] 

AcnON    TO    00R8TBCB   WILL. — EXEOUTOB    TO    UAINTAIH    IfUST    BS 
TBrBTBE. — TarBT   OB   UKS. 

An  axMiirtor  euieot  m^ntam  an  action  for  the  oonttraetlOD  of  a  clanM  of  a  win 
Acpodng  of  r«al  estate,  anlen  he  is  inmtad  with  a  tmgt  niider  the  will  in  ref- 
arenoa  to  the  tabjeetwfttter  of  the  dertM. 

A  dsTiM  by  t««tatrix  of  all  her  real  estate,  chaiigiiig  the  ume  with  tlia  payment 
<d  a]l  "  JDBt  debts,  faaeral  aod  tMtaoiciitarj  expenaea,  and  all  the  pecnniatT 
lepMiie,'  create*  no  tonat,  but  only  a  Uen  for  tbe  pAyment  of  debla. 

Apfiul  from  &  judgment  of  the  General  Term  of  tbe  Sn- 
prame  Court  reversing  a  jadgment  at  Special  Term  and  dismisft- 
ing  plaintiff's  complaint. 

This  action  vke  brought  by  plaintiff,  as  execntor  of  the  will 
of  Kachel  J.  Miller,  deceased,  and  individnallj  to  obtun  con- 
atroction  of  tbe  Baid  will,  and  declaring  tbe  rights  of  legatees, 
and  the  dnty  of  plaintiff  under  it 

The  will  in  question,  after  varioiis  legacies  and  specific. be- 
quests, and  a  beqneet  of  all  the  residue  of  tbe  personal  proper- 
ty of  the  testator,  devised  all  of  bis  real  estate  to  the  plaintiff 
and  Matthew  J.  Dill  in  equal  shares  with  this  proviso,  "  charged, 
however,  with  the  payment  of  all  my  jast  debts,  funeral  and 
teetameotary  expenses,  and  all  tbe  pecuniary  legacies  by  me 
herein  given  and  bequeathed."  Plaintiff  and  another  were 
named  as  executors,  but  plaintiff  alone  qualified. 

The  conrt  found  that  tbe  devisees  refused  to  take  tbe  real 
estate  under  the  devise,  renoanced  all  claim  thereto  and  by  deed 
poll  duly  executed  and  recorded  released  the  same  to  the  heirs 
at  law.  Most  of  the  personal  property  specifically  bequeathed 
was  dehvered  to  tbe  legatees,  and  the  court  found  that  tbe 
executor  had  no  funds  in  his  bands  to  pay  debts,  testamentary 
expenses  or  legacies,  and  that  tbe  only  property  remaining  was 
a  farm  of  which  the  testatrix  died  seized,  and  a  small  amount 
of  personal  property  specifically  bequeathed  but  not  delivered 
lo  the  legatees. 
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Charlet  H.  Wir^fieidy  for  appellant 

D.  M.  De  Witt,  for  respoDdeot. 

MiLLEB,  J.  The  testatrix  b;  her  will  devised  all  her  real 
estate  to  persona  therein  named,  and  charged  the  same  with  the 
payment  of  all  jnst  debts  and  f aneral  and  testanientaiy  expes- 
MM,  and  all  the  legacies  previoosly  given  and  bequeathed.  1^ 
devise,  we  think,  did  not  create  a  trngt  in  the  ezecntore  which 
authorized  the  bringing  of  an  action  for  the  oonstraotioa  of 
the  will  and  for  directions  and  instmctionB  as  to  the  sune. 
There  are  uo  words  of  tinst  in  the  will  or  power  to  execute  a 
conveyance  or  to  sell,  and  no  directions  or  antfaority  oonfened 
npon  the  execntors  to  distribnte  moneys  realized  apon  a  sale 
in  payment  of  debts  or  legacies.  It  is  plain  in  its  tenos  and 
free  from  ambigaity,  and  although  it  imposes  a  liea  or  incum- 
brance npon  the  lauds  for  the  payment  of  the  debts,  it  creates 
no  trust  No  express  power  being  given  to  the  ezecntors  to 
sell  under  our  system  of  administering  the  property  of  dece- 
dents for  the  payment  of  creditoiB,  no  such  power  can  be  im- 
plied from  the  mere  charge  of  the  debts  and  legaciea  upon  the 
lands  devised,  (/n  re /bar,  52  N.  T.  530,  586.)  We  have  ex- 
aQiined  the  authorities  cited  by  the  learned  counsel  of  the  ap- 
pellant to  sostain  the  position  that  the  diai^  created  a  trust, 
and  that  the  executor  whose  dnty  it  is  to  pay  the  debts  will  be 
regarded  in  equity  as  a  trustee,  and  the  beneficiaries  as  crediton 
and  l^atees,  as  eestuis  que  tntat,  and  none  of  them  hold  that, 
under  circumstances  like  those  which  are  here  presented,  a 
trust  is  created  in  the  executor.  It  is  no  doubt  tme,  that  when 
lauds  are  charged  in  a  devise  with  the  payment  of  debta  th^ 
may  be  made  available  for  that  purpose,  bnt  with  this  the  ex- 
ecutor has  nothing  to  do  unless  authority  is  conferred  npon 
him,  and  it  is  for  the  creditor  to  take  steps  to  enforce  soch  a 
lien.  When  the  debts  are  made  a  charge  upon  land,  even  the 
surrogate  has  no  power  to  order  a  sale  until  the  creditor  has 
exhausted  his  remedy  under  the  charge.  (3  B.  S.  102,  §  14; 
Code,  §  2749.)  The  learned  connsel  for  the  appellant  claima 
that  the  land  mnst  be  r^;arded  as  money,  as  oonstitating  a 
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fund  for  tbe  paymeDt  of  debts  and  legacies  charged  npoD  it, 
ftnd  is  deDomiiuit«d  equitable  assets  in  tbe  bands  of  the  ex- 
ecutor for  each  payment.  Tbia  is  undoubtedly  tbe  rale  wben 
the  land  is  placed  under  the  control  of  the  executor  who  baa 
power  to  sdl  the  same  and  distribute  tixe  proceeds,  but  no  such 
case  is  here  presented,  and  none  of  the  cases  cited  to  sustain 
this  propoeition  are  analogous. 

The  position  taken  that  it  makes  no  difference  whether 
the  devise  directs  the  sale  of  real  estate  for  the  payment  of 
debts,  or  only  charges  the  real  estate  therewith,  is  also  unten- 
able. We  have  also  carefully  examined  the  authorities  cited 
in  this  connection,  and  are  ouahle  to  find  that  any  of  them 
uphold  the  doctrine  contended  for.  In  dl  the  cases  where 
the  executor  is  vested  with  any  such  power,  trustees  who 
are  named  in  the  will  are  invested  with  authority,  or  it  is 
fairly  to  be  implied  from  the  language  employed  that  it  was 
intended  to  create  a  trust  in  the  executor,  and  no  case  is  cited 
where  the  charge  is  made  upon  the  land,  and  there  is  an  abso- 
lute devise  of  the  same  to  a  devisee  which  sanctions  any  such 
mle.  In  some  of  the  cases  language  is  employed  which  ren- 
ders tbe  devise  of  no  avail  without  such  an  imphcation,  or 
leaves  it  as  a  matter  &ir]y  to  be  inferred  that  such  was  the 
intention,  but  none  of  them  involved  the  precise  question  now 
considered.  It  should  also  be  noticed  that  many  of  the  au- 
thorities cited  refer  to  tbe  rights  of  purchasers  upon  sales; 
but  not  one  of  them  presents  the  case  of  a  naked  devise  as  in 
the  case  at  bar,  with  no  accompanying  words  which  lead  to  the 
conclusion  that  the  executor  was  vested  with  any  such  power. 
The  nearest  approach  to  the  position  contended  for  will  be 
found  in  2  Ferry  on  Trusts  (§  803),  where  it  is  laid  down.  "  In 
Doe  V.  Htigkeg  the  court  held  that  a  charge  had  no  operation 
in  law,  but  must  be  enforced  in  equity,  from  which  it  follows 
that  the  executors  could  not  sell  without  a  license  or  decree  of 
the  court.  This  case  has  been  much  criticised,  on  the  ground 
that  where  a  direction  to  sell  and  make  payments  is  given,  but 
no  person  is  named,  the  executors  have  the  power  to  sell  by 
implicatiou ;  and  so  it  is  thought  that  where  there  are  charges 
upon  real  estate  there  is  an  implied  power  of  sale  in  the  ex- 
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ficntors.  Mr.  Lewin  thinks  tbat  Dot  t.  Hvghet  was  a  BOnnd 
deciaioD  upon  tbe  legal  question,  bat  that  tlie  executois  have 
an  equitable  power  of  sale,  and  the  holders  of  the  Ic^  title  a» 
tniBtees  for  them,"  aad  nnnierons  cases  are  dted  in  the  notei 
to  the  text  qnoted.  It  will  be  seen  that  the  conclading  portion 
of  the  citation  laya  dowD  the  doctrine  as  stated  by  Mr.  Lewin 
in  his  work  on  Tmsts ;  that  the  holders  of  the  l^al  title  are 
trustees  for  the  execntors.  Some  of  the  aothorities  last  re- 
iared  to  are  cited  In  the  Matter  of  Fox  (*wpro),  and  it  is  then 
said,  by  Andrews,  J.,  that  Sugden  on  Vendors  speaks  of  these 
latter  decieiohs,  which  are  in  conflict  with  Doe  v.  Hvghet,  ^  as 
contrary  to  the  received  opinion,  and  the  law  upon  the  point 
has  since  been  settled  by  statnte." 

I  have  not  deemed  it  necessary  to  discnss  in  detail  the  no- 
meroas  cases  which  are  cited  by  the  appellant's  connseL  They 
involve  a  wide  field  of  investigation  as  to  the  effect  of  a  charge 
upon  land  for  the  payment  of  debts  and  legacies,  and  as  to  the 
trust,  if  any,  created  thereby,  as  well  as  the  authority  of  an  ex- 
ecutor in  such  a  case,  and  it  is  sufficient  to  say  that  tbe  conclu- 
sion is  inevitable,  after  a  full  consideration  of  the  antboritifli, 
that  no  trust  was  in  the  executor  under  the  devise  in  question, 
nor  had  the  executor  any  authority  to  convey  tike  equitable  title 
while  the  l^al  title  vested  in  the  heir-at-law. 

The  right  of  an  executor  to  commence  an  action  for  the  oi»- 
stntetion  of  a  will  of  real  estate  depends  entirely  upon  the  ques- 
tion whether  he  is  invested  with  a  trust  under  the  will  in  ref- 
erence to  tbe  subject-matter  of  the  devise,  and  it  is  only  in  such 
cases  tbat  a  court  of  equity,  on  the  assumption  of  its  right  of 
supervision  over  trusts  and  trusteea,  will  assume  jnrisdictioQ. 
{Potrt  V.  Hover,  33  N.  T.  593 ;  Bowers  v.  Smith,  10  Paige, 
1»3,  200;  Chipman  v.  Montgomen/,  63  N.  T.  221 ;  Monar^ue 
V.  Monargve,  80  Id.  320,  325 ;  BaiUy  v.  Hrigge,  56  Id.  407, 
413.)  In  tbe  last  case  cited  it  is  said,  by  Folger,  J.,  **  It  ia 
when  tbe  court  is  moved  in  behalf  of  an  executor,  tmstee  tHT 
cestui  que  trust,  and  to  insure  a  correct  administration  of  tbe 
power  conferred  by  a  will,  tbat  jurisdiction  is  had  to  give  a 
construction  to  a  doubtful  or  difpnted  clause  in  a  will.  The 
jorisdiction  is  incidental  to  that  ovm-  tmsts."    As  we  have 
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Been,  the  case  at  bar  is  not  within  the  rnle  laid  down.  The 
execntor  here  had  no  interest  whatever  in  the  real  estate, 
snd  no  duty  devolTed  upon  him  in  relation  to  the  same.  Nor 
did  the  r^sal  of  the  devisees  to  accept  the  devise  in  the  will 
or  their  renuDoiation  impose  npon  him  any  tmst.  By  accept- 
ing the  devise  the  devisee  woold  become  liable  at  least  to  a 
certain  extent  for  the  debts  and  legacies  chargeable  upon  the 
land.  (OridUnf  y.ChicOey,  24  N.  Y.  130,  135;  McLaoklan 
V.  McLacMan,  9  Paige,  S34;  EeUey  v.  We«t«m,  2  K  Y.  500; 
Sarria  t.  Fly,  7  Paige,  421.)  And  by  the  rennnciation  of 
the  devisee  no  trust  was  imposed  apon  the  execntor  which  did 
not  exist  under  the  will,  and  he  has  nothing  to  do  with  the 
land,  and  had  no  right  to  the  nae,  ooCnpation  or  rents  arising 
from  the  same.  {Tole  v.  Hardy,  6  Cow.  388,  889.)  It  de- 
scended to  the  heir-at-law,  and  was  chargeable  in  equity  with 
tbe  payment  of  debts  and  legacies.  {Birdsall  r.  Hewlett,  1 
Paige,  32 ;  James  v.  James,  i  Id.  115 ;  4  Kent's  Com.  433 ; 
WilL  Eq.  Jnris.  489.)  Whether  the  charge  was  in  aid  or  in 
exoneration  of  the  personal  estate  cannot  affect  the  position  or 
anthority  of  the  execntor.  And  while  the  personal  estate 
mig^t  be  first  liable  as  to  the  creditor,  he  stiU  had  a  remedy 
nnder  the  charge. 

The  executor  having  no  statns  ae  a  trustee,  or  under  a 
power  in  trust,  as  we  have  seen,  to  bring  the  action,  there  is 
no  ground  upon  which  the  suit  can  be  maintained,  unless  it 
may  be  done  for  the  reason  that  the  execntor  having  incurred 
testamentary  expense,  he  had  a  lien  upon  the  real  estate  for 
the  same,  and  is  entitled  to  bring  an  action  to  enforce  such 
lien.  If  the  executor's  account  had  been  adjusted,  and  a  de- 
cree of  the  surrogate  had  adjudged  the  amount  due  him,  and 
upon  demand  the  heir-at'law  had  refused  to  pay  the  same,  the 
action  might  lie  to  enforce  such  a  claim.  But  no  such  case  is 
stated  in  the  complaint,  and  there  is  no  proof  of  any  ueglect  or 
refusal  of  the  heir-at-law  to  discharge  the  charge  on  the  land 
in  this  respect. 

As  the  action  cannot  be  maintained  it  is  not  neceesaiy  to 
consider  whether  a  marshaling  of  assets  can  be  made.  Nor 
are  we  called  upon  to  determine  whether  the  charge  on  the 
Vol.  n.— 88 
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land  Ib  id  exoDention  or  in  aid  of  the  persoDid  propertj  as  well 
as  Bome  other  qnestion  raised,  as  the  total  amooDt  of  debts  and 
legacies  as  shown  exceed  the  value  of  the  land,  as  both  real  and 
personal  estate  will  most  probably  be  needed  to  paj  the  same 
with  the  funeral  and  testamentary  expenses,  and  it  is  not  veir 
material  whether  the  real  estate  is  first  chargeable,  or  whether 
it  is  in  aid  of  the  personal  property.  It  is  insisted  bj  the 
connsel  for  one  of  the  legatees,  who  is  a  defendant  in  the 
action,  that  the  right  to  a  sale  does  not  rest  npon  the  exist- 
ence of  any  tmst  or  power  in  the  esecntor,  bat  upon  the  ex- 
istence of  liens  npon  the  land  enforceable  in  equity.,  Altfaongfa 
as  a  legatee  she  might  enforce  her  rights  by  an  action,  it  is  diffi- 
cult to  see  how  it  can  be  done  in  this  action  which  is  brought 
by  the  executor,  and  npon  entirdy  a  different  theory.  Even 
if  the  defendant  might  aid  the  plaintiffs  case  on  the  gionnd 
claimed,  inasmnch  as  the  plaintiff,  aa  already  stated,  cannot 
maintain  bis  action  to  obtain  payment  of  his  testamentary  ex- 
penses on  that  ground,  becanse  he  has  never  demanded  pay- 
ment of  the  same,  it  is  not  apparent  bow  he  can  be  uded  by 
the  defendant,  who  staDds  in  no  better  position.  In  r^;ard  to 
the  qnestion  of  costs,  the  plaintiEF  sued  as  executor  and  individ- 
nally,  and  it  does  not  appear  that  they  were  imposed  npon  him 
herein  individually  by  reason  of  any  mismanagement  of  bad 
faith.  Be  that  as  it  may,  however,  in  an  equitable  action  it  is 
entirely  discretionary  with  the  General  Term  to  determine  as 
to  its  costs,  and  with  that  discretion  as  a  general  role  this  oooit 
will  not  interfere.  {Herrington  v.  Hobertion,  71  N.  Y.  280; 
Brundage  v.  Brundage,  60  Id,  552.) 

The  judgment  appealed  from  shoold  be  affirmed. 

All  concur,  except  Tbaot,  J,,  absent. 

Judgment  affirmed. 
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Bbad  vs.  Oatbbb'b  Abmibistbatob. 

[18  Weil  VirginU,  S6S.] 

Whkn  leoaot  ohasqe  ox  laitd. 

Whether  legadea  are  >  chuge  apon  real  estate  d«Tiaed  is  a  queaUon  of  lutenUon 
upon  the.part  of  the  taatator. 

Where  the  teetator  gires  legadea  without  directiiig  who  shall  pay  the  lame,  or 
ont  of  what  tand  they  ahall  be  paid,  the  perMnal  estate  being  the  primary  fond 
for  the  payment  of  legacita,  tba  legal  presumption  is,  that  he  intended  they 
should  be  paid  ont  of  his  personal  eetate  only,  and  if  that  is  not  sufScient  the 
legacies  &il. 

Eren  where  the  testator  naea  Introdnctory  worda,  which  would  raiia  by  implioa- 
tioD  a  charge  npon  the  rtal  estate,  that  implication  i«  rebatted  where  he 
difposee  of  his  personal  eetate  in  (he  form  of  a  residne  after  the  gUR  of 

Afpbai.  from  and  tuperaedeas  to  a  decree  of  the  Gircait 
Court  of  the  county  of  Taylor,  rendered  oa  tbe  10th  day  of 
September,  1878,  in  a  cause  in  said  oonrt  then  pending,  wherein 
John  B.  Kead  and  others  were  plaintifie,  and  Thomas  Gather's 
admiiuBtrator  and  others  were  defendants,  allowed  upon  the 
petition  of  the  plaintiffs. 

N.  Ooff,  Jr.  and  Edwin  Maxwell,  for  appellante. 

Mariin  o&  Wooda,  for  appellee. 

Fatton,  J.  Thdmaa  Gather  died  1865,  leaving  a  will,  which 
IB  as  follows,  to  wit : 

"  I,  Thomas  Gather,  of  the  connty  of  Taylor,  and  State  of 
West  Yirginia,  do  therefore  make,  ordain,  pnhlish  and  declare 
this  to  be  my  last  will  and  testament — that  is  to  say  : 

"  Mrst.  After  all  my  lawful  debts  are  paid,  the  remainder  or 
residne  of  my  estate,  real  and  peraonal,  I  give,  bequeath  and 
dispose  of  as  follows,  to  wit :  To  my  wife,  Barbara,  her  intet^ 
est  and  support  upon  the  home-farm.  To  my  daughter,  Emily 
Kead,  two  thonsand  dollars,  to  be  paid  in  foar  eqnal  annual 
payments,  the  first  payment  fifteen  months  after  my  decease ; 
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and  to  my  grandson,  Guy  B.  C.  Read,  one  thonsaod  dollus,  1^ 
be  paid  in  two  equal  annual  payments,  the  first  within  one  yeu- 
after  Emily's  last  payment  is  dne.  To  my  son,  Flarins  Jo- 
sephns,  all  the  land  I  own  on  the  north  side  of  &  line  (the  R. 
Lowe  land  of  twenty-two  aorea  inelnded)  running  from  a 
white  oak  corner  to  lands  of  Moses  Hastead,  standing  neu  to 
uid  south  of  the  site  of  an  old  still-house,  known  as  FrandB 
Ooplin's,  mnning  thence  south  eighty-seven  (87)  east  sixty  (60) 
poles  to  a  white  oak;  thence  north  fifty  (50)  east  tbirty-ax 
(36)  poles  to  F,  CJoplin's  comer ;  thence  north  with  said  Cop- 
lin'a  lines  2.25  or  30  a.  To  my  son,  Fabricins  Augastns,  all 
the  residue  of  my  lands  in  Taylor  and  Upshar  oountiea.  Hy 
personal  property  to  be  equally  divided  between  my  Ihree 
children,  Emily,  Flavlus  J.  and  Fabricins  Augnstns,  or  their 
heirs.  &c.  I  likewise  make,  constitute  and  appoint  my  son, 
Fabricins  Augustus,  to  be  executor  of  this  my  last  will  and 
testament,  hereby  revoking  all  former  wills." 

Emily  Bead  and  her  hosband,  and  Guy  B.  0.  Bead  brought 
suit  in  the  Circuit  Court  of  Taylor  connty,  against  F.  A.  Gather, 
as  executor  and  in  his  own  right,  and  A.  J.  McDonald  and 
James  Bumsidea,  Jr.,  who  were  purchasers  from  F.  A.  Gather 
of  the  land  devised  to  him  in  sud  wOl,  alle^ng  an  inEoffi- 
ciency  of  assets  to  pay  the  debts  and  legacies,  and  seeking  to 
charge  the  real  estate  in  the  hands  of  the  purchasers,  McDon- 
ald and  Bumsides,  with  the  payment  of  the  l^aciee.  The 
court  below  dismissed  complainants'  bill ;  and  they  have  ap- 
pealed to  this  court. 

The  only  question,  which  arises  apon  the  record,  is,  whether 
the  lands  devised  to  F.  A.  Cather  in  said  will  are  charged  with 
the  payment  of  the  legacies  to  Emily  Bead  and  Guy  B.  C. 
Read. 

Whether  a  legacy  is  a  chai^  upon  the  real  estate  devised 
in  a  will  ia  a  question  of  intention  npon  the  part  of  the  testa- 
tor. According  to  the  English  rule  that  intention  is  to  be 
derived  exclasively  from  the  provisions  of  the  will ;  and  parc4 
evidence  is  inadmissible  to  aid  in  ascertaining  that  ictenticMi. 
1  Rop.  Leg.  451  (576, 4th  ed.);  Parker  v.  Feamlet/,  3  Sim.  and 
Stu.  582.    In  Yii^nia  the  rule  is  not  so  strict;  aad  pand 
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evidence  ie  adnuBsible.  Downman  v.  Bust,  6  Rand.  587 ; 
Gloflt  V.  Buck,  1  Leigh,  490 ;  Trent  v.  Frenfs  £se'r,  Gilm.  174. 
Oiancellor  Kent  thas  states  the  law :  That  the  real  estate  will 
not  be  chatted  with  the  payment  of  l^;acieB,  anless  the 
intention  of  the  testator  to  that  effect  is  expressly  declared,  or 
clearly  to  be  inferred  from  the  language  and  disposition  of  the 
vill ;  and  that  it  waa  not  sufficient,  that  debts  or  legacies  are 
directed  to  be  paid,  that  alone  does  not  create  the  charge ;  but 
they  mnet  be  directed  to  be  first  or  previonsly  paid,  or  the 
devise  declared  to  be  made  after  they  are  paid.  Lwpton  v. 
Lupton,  2  Johns.  Chy.  614. 

Whether  parol  evidence  is  ordinarily  admissible  or  not, 
in  this  case  none  is  offered  ;  and  the  intention  of  the  testator  is 
to  be  derived  from  the  terms  of  the  will  itself.  There  is  no 
■express  charge  of  the  real  estate  with  the  payment  of  legacies, 
-and  the  only  qaeetion  is :  Does  a  charge  upon  tlie  real  estate 
Arise  by  implication  ?  "What  words  are  sufficient  to  create  a 
-charge  by  implication  has  been  the  snbject  of  mach  discnssion 
in  the  adjudicated  cases.  It  has  been  held,  that  where  the  land 
is  devised  "  after  debts  and  legacies  paid  "  and  "  I  will  and  de- 
vise that  all  my  debts,  legacies  and  funeral  expenses  shall  be 
paid  and  satisfied  in  the  first  place ;  Item,  I  give  and  devise," 
&c.,  are  snffident  words  to  create  a  cba^  upon  the  realty 
(1  Aop.  Leg.  673-3) ;  also,  where  a  testator  gives  the  residue  of 
his  estate  real  and  personal  "  not  herein  before  disposed  of," 
and  "  all  the  rest,  residue  and  remainder  of  his  real  and  per- 
sonal estate,"  and  "  all  the  rest  and  residue  of  his  goods  and 
chattels  and  estate."     2  Lomax's  Ex'ors,  167  (87). 

The  coonsel  for  appeUants  have  cited  only  three  cases  in 
support  of  the  position,  that  by  the  will  of  Thomas  Gather  the 
land  is  charged  by  implication  with  the  payment  of  the  lega- 
cies, viz.:  Cole  v.  Turner^  i  Ross.  376 ;  Morehouse  v.  Soaife, 
2  Myl.  &  Cr.  695,  and  Downman  v.  Bust,  6  Rand.  587.  In 
the  first  of  those  cases,  after  a  gift  of  legacies,  the  testator  de- 
vised "  all  the  rest,  residne  and  remainder  of  his  freehold,  copy- 
hold and  lease-hold  estates ; "  in  the  second,  the  testator  de- 
vised "  all  the  rest  and  residue  of  his  estate,  both  real  and  per- 
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Bonal;"  and  in  the  third,  the  testator  devised  "all  the  rest  of 
her  estate  real  and  personal  in  fee  simple." 

In  the  present  case  it  is  not  pretended  that  there  ue  any 
words  indicative  of  an  intention  on  the  part  of  ThomaB  Catbfr 
to  charge  the  real  estate  by  implication,  except  the  words: 
"  To  my  son,  Fabricins  Augustus,  all  the  residue  of  my  lutdt 
in  Taylor  and  Upshnr  conntiee,"  This  ia  a  specific  devise  of 
those  lands  to  Fabricias  Augostos.  The  testator  had  jost  be- 
fore made  a  specific  devise  of  lands  to  another  son,  whidi  he 
particolarly  identifi^  by  detailing  how  the  line  is  to  be  nin, 
and  then  gives  the  residue  of  his  land  in  Taylor  and  Updinr 
counties  to  this  devisee.  It  was  not  a  devise  of  the  reeidne  of 
his  estate  real  and  peracHial,  but  only  the  residoe  of  his  land  in 
those  two  counties,  after  a  portion  of  it  had  been  devised  to 
anotber  son.  The  fact,  that  the  devisee  was  also  the  executor, 
is  relied  upon  by  counsel,  as  evidence  of  an  intent  to  charge 
the  real  estate.  Formerly  it  was  held  to  be  a  material  element 
in  arriving  at  the  intention,  that  the  executor  was  also  the  de- 
visee, and  was  directed  to  pay  the  legacies  as  execntor,  or  to 
see  the  will  performed ;  but  it  ie  now  held,  that  where  a  tes- 
tatrix directed  her  legacies  to  be  paid  by  her  execator,  ta> 
whom  she  afterwards  devised  all  her  real  estate,  and  the  reai- 
dne  of  her  personal  estate,  after  payment  of  debts  and  fnnenl 
expenses,  that  the  legacies  were  not  charged  on  the  real  estate. 
Parker  v.  Feamley,  2  Sim.  and  Stu.  592.  The  vice-chanod- 
lor  says:  "I  cannot  infer,  that  the  legacies  were  to  be  so 
charged,  because  she  had  directed  her  legacies  should  be  paid 
by  her  execator,  for  by  law  pecuniary  legacies  are  to  be  paid 
by  him  ;  nor  because  she  has  made  her  executor  the  residuaiy 
legatee  of  her  personal  estate  after  payment  of  her  jnst  debts 
and  funeral  expenses,  without  mentioning  legacies,  for  pecuni- 
ary legacies  are  imposed  by  the  law  upon  the  reaidTie  of  the 
personal  estate  after  the  payment  of  just  debts  and  funeral  ex- 
penses, and  the  omission  of  such  direction  in  the  will  is  imma- 
terial, unless  there  be  words  in  the  will  directly  affecting  the 
real  estate." 

Thomas  Gather  in  his  wUI  does  not  direct  who  is  to  pay 
the  legacies,  nor  out  of  what  fund  they  are  to  be  pud.    In 
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Sarrit  v.  Fh/,  1  Paige'e  Chy.  435,  the  ohancellor  eaya :  "  The 
personal  estate  is  the  primary  ftmil  for  the  payment  of  debts 
and  l^;acies.  If,  therefore,  a  testator  gives  a  lej^y  witfaoat 
specifying  who  shall  pay  it,  or  out  of  what  fond  it  shall  be 
paid,  the  legal  presnmption  is,  that  he  intended  it  shoald  be 
paid  ont  of  his  personal  estate  only ;  and  if  diat  is  not  snffi- 
dent,  the  legacy  fails."  Bnt  in  this  case  there  is  a  strong  cir- 
cumstance to  show  that  the  testator  did  not  intend  to  chai^ 
his  real  estate.  He  first  gires  the  l^aciee,  tiien  specifically 
derises  the  real  estate  and  then  says :  "  My  personal  property 
to  be  equally  divided  between  my  three  children,  Emily,  Fla- 
vins J.  «aA  FabriciuB  AngnstaB,  or  their  heirs,  &c."  From  this 
provision  it  is  apparent,  that  the  testator  contemplated,  that 
after  the  payment  of  debts  and  legacies  there  wonld  be  a  resi- 
due of  personal  property,  which  he  gives  to  his  three  children, 
in  which  event  it  would  have  been  unnecessary  to  charge  the 
specified  devise  of  the  real  estate  with  the  pecuniary  legacies. 
Even  where  a  testator  uses  such  terms  in  a  part  of  his  will,  as 
wonld  imply  an  intention  on  his  part  to  charge  the  realty,  a« 
where  be  says,  "  as  to  my  worldly  estate,  I  dispose  of  the  same 
after  legacies  paid,"  this  implication  is  rebntted,  where  it  ap- 
pears by  a  disposition  of  personal  estate  in  the  form  of  a  resi- 
due, that  the  testator  apticipated  a  surplus  of  personal  estate 
after  the  payment  of  legacies.  The  link  of  connection  be- 
tween the  introductory  words  and  the  devise  of  the  real  estate 
(which  existed  in  the  cases  where  the  charge  was  implied)  is 
incompleto  and  broken,  and  the  introductorj'  cxpresBions  are 
quite  consistent  and  satisfied  by  imputing  to  the  testator  the 
intention  that  be  meant  bis  legacies  to  be  discharged  ont  of 
his  personal  property,  and  that  estate  only.  Oonseqnently 
there  is  no  foundation  for  a  conrt  of  equity  to  raise  a  charge 
upon  the  real  estate  in  aid  of  the  personal  fund  by  implication. 
In  such  case,  the  intention  to  charge  the  land  implied  from  the 
introductory  words  is  repelled  by  the  contrary  implication 
arisiDg  from  the  bequest  of  a  personal  residue,  which  the  tes- 
tator supposed  would  remain  after  satisfaction  of  the  legacies. 
3  P.  Wms.  188  ;  ExgMey  v.  EUgk&ey,  2  Ves.  jr.  328 ;  Keeling 
V.  Brovm,  5  Tes.  jr.  358 :  ChiWy  v.  ChiUy,  3  Vesey,  545. 
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Id  die  will  of  Thomas  Gather  there  was  no  each  Intro- 
dactorj  expressions,  as  wonld  raise  a  charge  upon  the  realty 
b;  implication ;  and  hence  the  disposition  of  the  personal  es- 
tate after  providing  for  legacies,  makes  a  maoh  stronger  case 
to  show  there  was  no  intention  upon  the  part  of  the  teetatw 
to  charge  the  real  estate. 

I  see  nothing  in  the  will  of  Thomae  Catherto  raise  a  cha^ 
by  imptioatioD  upon  the  real  estate,  for  the  payment  of  the 
l^;acieB ;  and  I  am,  therefore,  of  opinion  to  affirm  the  decree 
of  the  court  below  dismissing  the  bill  of  complainants,  with 
costs  to  the  appdlee,  James  Bomsides,  Jr.,  and  thir^  doUan 
damages. 

Decree  affirmed. 


Sm  Boji  ▼.  Hqjt,  mda,  p.  818. 


WiLBouKN  VS.  Shell. 

[BS  MLsdESippi,  200.] 
EfPECT   of   attempted   aB-EXEOimON    TO    OOBBKCT    BPBi:.UHO. — 

Pboof  of  debtboycd  wni. 

If,  la  c>rder  to  ooirect  th«  speUing  in  Ma  hologr^hie  will  ftad  make  it  more  leg- 
ible, the  ietiatoi  hM  it  copied,  and  attempta  to  execute  tbe  copy,  whidi  proTc* 
defectlTe  from  want  of  nifflcientatte«Ution,  the  original,  altbong-h  destrojad 
bj  him,  shonld  be  admitted  to  probate. 

The  contents  ef  the  will  rattj  be  prored.bj  the  copy  after  it  is  Bhowo  to  be  m- 
eorate ;  and  the  teatator'a  attempted  execution  and  hii  pranrration  of  the  oop; 
ia  anish  eridence  that  the  original,  which  wat  complete  and  not  proriaicul, 
was  hii  will,  that,  with  his  declaration  to  that  effect,  the  teetimon;  of  the  o^;- 
tgt,  who  is  disiDtereBted  and  credible,  and  oorroborsliDg  circnmstanoea,  it  wiO 
jnatify  tbe  probate. 

Appeal  from  the  Chancery  Ooiirt  of  Panola  oonnty. 

Two  sons  of  Elijah  WObonm,  the  appellants,  who  were  the 
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devifiees  of  all  his  land,  petitioned  for  the  probate  of  the  holo- 
graphic will  mentioned  in  the  opinion,  and  citations  issued  for 
the  other  heirs.  The  appellees  answered,  and,  apoa  the  evi- 
dence at  the  final  hearing,  the  chancellor  decreed  that  the  in- 
fltrament  attested  by  J.  F.  Hobgood  and  another  witness  was 
the  true  will,  and  dismiBsed  this  petition, 

Z.  C.  Baleh,  and  Taylor  dk  KyU,  for  the  appellants. 

Mtdl  dk  JBoothe,  for  the  appellees. 

OooPEB,  J.  The  qneetionH  npon  the  decision  of  which  this 
caoee  most  tarn  are  three :  First,  Was  the  paper  presented 
by  Wilbonm  to  Hobgood,  in  the  year  1877,  for  ^e  purpose  of 
having  a  copy  thereof  made,  his  holographic  will }  Second, 
Are  the  contents  of  said  instrament  sufficiently  proved  to  en- 
title it  to  probate  )  Third,  If  this  paper  was  the  will  of  Wil- 
bonm, and  its  contents  have  been  si^ciently  proved,  was  it 
subsequently  destroyed  by  him,  animo  revocandi  absolutely,  or 
was  it  a  case  of  conditional  relative  revocation  1  We  shall  be 
aided  in  a  solution  of  the  first  question  by  considering  first  the 
inquiry  secondly  above  noted ;  for,  if  it  be  true  that  the  con- 
tents of  the  paper  have  been  snfficiently  proved,  we  are  at  lib- 
erty to  consider  its  provisions,  for  the  parpoBe  of  discovering 
the  intentions  of  the  testator  in  executing  the  instrument,  and 
also  in  his  subsequent  execution  of  the  second  writing  and  his 
destruction  of  the  first. 

In  determining  this  question  we  experience  little  difficulty, 
for  the  witness  who  testified  as  to  the  contents  of  the  inetm- 
ment  is  wholly  disinterested,  and  not  only  had  the  best  means 
of  knowing  the  facts  to  which  he  testified,  but  is  supported 
by  the  undisputed  fact  that  the  decedent  attempted  to  execute 
as  his  will  a  paper  which  he  at  least  considered  as  containing 
the  identical  provisions  found  in  the  first.  The  decedent 
brought  to  the  witness  Hobgood  the  original,  for  the  purpose 
of  getting  him  to  make  a  legible  and  correctly  spelled  copy, 
and  immediately  attempted  to  execute  the  copy  so  made  as 
his  will,  and  as  a  copy  of  the  original.     This  act  of  the  de- 
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cedeut,  if  not  a  declaration  bj  him  of  the  fact  that  the  one 
paper  was  a  copy  of  the  other,  is  strongly  corroborative  of  the 
testimony  of  the  witness ;  for  we  cannot  presame  that  a.  peraon 
intent  on  the  ezecntion  of  ho  important  an  instrament  woold, 
with  both  papers  in  his  haude,  n^lect  to  inform  hinoseU  of 
the  correctness  of  the  one  which  he  expected  shoald  cany  into 
effect  hie  teetamentary  wishes  as  expressed  in  the  other.  It 
would,  in  most  cases,  be  impossible  to  prove  the  contents  of 
lost  inetnunents,  if  the  evidence  in  this  case  should  be  bdd 
insafflcient.  The  identity  of  the  copy  is  fixed  beyond  dispute ; 
the  circnmstances  nnder  which  it  was  written  soggeet  that 
care  was  taken  in  its  preparation ;  it  was  immediately  acted 
upon  by  the  person  principally  interested  as  a  correct  oopy ; 
and  its  accuracy  is  attested  by  the  testimony  of  a  wholly  chs- 
intereeted  and  intelligent  witness.  The  evidence  leaves  in 
our  minds  no  doubt  that  the  original  was  written  by  the  testa-' 
tor  (as  he  declared  to  the  wibiess  it  was),  that  it  was  sab- 
Bcribed  by  him,  and  that  the  copy  made  by  the  witnees  was  a 
correct  copy  of  the  same. 

Was  this  ori^^nal  paper  the  will  of  the  said  Wilbonnif 
That  it  was,  we  think  is  dearly  shown  by  the  facts  that  the 
paper  was  declared  by  the  t«etator,  in  his  convemtion  with 
the  witness,  to  be  his  will ;  that  it  was  in  form  a  completed 
instrument,  evidencing  a  determinate,  definite  pnrpoee  on  the 
part  of  the  maker,  and  not  in  form  preliminaiy  or  provisional ; 
that  it  was  preserved  by  the  writer  from  November,  1876,  to 
some  time  in  the  antnmn  of  1877  (a  care  which  woald  hardly 
be  given  to  a  mere  memorandum  of  such  simple  proviaoBs  as 
are  noted  in  it) ;  and,  finally,  that  it  contained  precisely  the 
diBposition  of  bis  estate  which  the  testator  attempted  to  make 
by  hifl  execution  of  the  copy  written  by  the  witness  Hobgood. 

Was  this  will  revoked  by  the  testator!  The  le^  pre- 
sumption is,  that  a  will  which  waa  in  the  possefision  of  the 
testator,  but  which  cannot  be  found  after  his  death,  was 
destroyed  by  him  animo  revocandi.  1  Bedfield  on  Wills,  328 ; 
1  Jarman  on  Wills,  370,  and  autborities  cited  in  note  13. 
But  the  material  inquiry  in  all  cases  is,  whether  the  dest^l^ 
tion  of  the  will  was  animo  revocandi,  and  to  determine  this  it 
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is  neoeeaarj  to  consider  the  oircomstancte  ooder  wbicli  and 
the  pnrposeB  and  reasons  for  which  it  was  destroyed ;  and 
where  from  all  the  circametancefi  in  evidence  it  appears  that 
the  destmction  or  revocatioa  was  connected  with,  or  because 
of,  the  execntion  of  another  will,  and  that  the  testator  meant 
the  revocation  of  the  one  to  depend  upon  the  validity  of  the 
other,  then  if  the  latter  will  is  inoperative,  from  defect  of 
attestation  or  other  cause,  the  revocation  feils  also,  and  the 
original  will  remains  in  foree.  Hairston  v.  Eairsion,  30  Miss. 
376 ;  James  v.  Skrirnpton,  L.  E,  1  P.  D.  481 ;  Sarkedale  v. 
Barktdale,  13  Leigh,  585;  Onions  v.  Tyrer,  1  P.  WmB.  843  ; 
1  Jarman  on  Wilk,  294. 

From  a  coiiBideration  of  all  the  facts  in  evidence,  we  are 
satisfied  that  the  testator  destroyed  his  holographic  will,  under 
the  belief  that  the  copy  thereof  executed  by  him  was  a  valid 
will,  and  not  with  the  intentioQ  of  dying  intestate  as  to  his 
lands.  It  is  ineonccdvable  that  one  would  preserve  for  a  year 
an  inBtmment  as  hie  will,  and  then  procnre  a  copy  of  it  to  be 
made,  and  execute  the  copy  with  the  intention  of  making  that 
his  will,  and  then  destroy  the  original  and  retain  carefully  the 
copy,  Tor  the  porpoee  and  with  the  intention  of  dying  intes- 
tate. If  the  execution  of  the  copy  had  been  attested  by  three 
instead  of  two  witnesses,  it  would  have  been  a  valid  will. 
Being  inefficient  because  of  the  want  of  attestation,  a  revoca- 
tion of  the  prior  will,  made  by  the  testator  under  a  belief  in 
its  validity,  is  conditional  and  not  absolute,  and  the  condition 
having  failed,  the  original  is  iu  law  still  the  existing  will  of 
the  tratator,  and  is  entitled  to  probate. 

The  decree  is  reversed  and  cause  remanded,  with  instruc- 
tions to  the  Ohancery  Court  of  Panola  county  to  admit  to 
probate  the  copy  as  proved. 

Decree  accordingly. 


Ae  to  proof  of  loflt  or  destroyed  wills,  Foster's  Appeal,  1  Am.  Prob.  IL 
4M.    Effect  of  partial  r»«zecntioii  of  vtU,  Frear  t.  WUlianu,  Id.  85. 
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Estate  of  Johnson. 

[ST  CaUfamU,  GBS.] 

Will  bt  onk  /udioiallt  drclabbd  of  nnsoiniD  ickd — ^Pm- 

LIDATIOIT   OF   WILIj — EfTBOT  OF  DHUlTKEimSS. 

The  fitet  that  at  the  ezeontion  of  hia  will  tettatot  waa  under  gnardlamUp,  ^ 
had  prerioDslf  been  declared  to  be  of  nncoond  mind,  are  only  prima  /mat  avi- 
denceoflaekof  teetamentary  capacity. 

Where,  after  the  will  had  been  BJ^ned  by  the  tegtator  Mid  the  witncM  at  Ida  !•■ 
qneot  and  ie  hli  preeenee,  Ae  tciiTaner  aibed  deceaaed  if  the  p*per  wm  U» 
will,  and  he  replied  afflrmatiTely.  Hdd,  there  waa  a  niffident  dadaratioa  that 
the  inatnuneat  wae  hie  wilL 

So  legal  preBnmption  of  DDSouodneu  of  mind  aiiaee  from  {H-oof  of  inebrietj — it  ia 
a  fact  to  be  oonddered  by  the  jury. 

The  opioioa  oontaios  the  facts. 
Fox  (£  Kellogg,  for  appellant. 
Fox  <&  Hoes,  for  reepondent. 

Mtbioe,  J.  This  is  an  appeal  from  an  order  of  the  court 
below  admitting  to  probate  the  will  of  the  deceased,  and  from 
the  order  denying  motion  for  new  trial. 

The  qnratioQ  sb  to  the  BonndneBB  or  nnsonudness  of  mind 
of  the  deceased  was  a  qneetion  of  fact  upon  which  there  was  a 
'  conflict  of  evidence.  There  was  sojne  evidence  that,  at  the 
time  of  the  execntion  of  the  proposed  will,  he  waa  of  sound 
and  disposing  mind,  notwithstanding  ether  evidence  tending  to 
sliow  that  for  twentj  jears  he  had  been  addicted  to  the  excee- 
eive  use  of  intoxicatiDg  liqaore,  and  had  been  for  years,  as  one 
witness  stated,  "  a  noted  drunkard."  Upon  that  evidence  the 
court  below  found  that  he  was  of  sound  and  disposing  mind, 
and  there  being  a  substantial  conflict  in  the  evidence,  it  is  not 
our  province  to  disturb  the  finding.  We  cannot  say,  as  a  rule 
of  law,  that  because  a  man  is  a  drunkard,  therefore  he  ia  of  un- 
sound mind.  It  is  a  question  of  fact  for  the  jury  or  court 
below  to  determine,  whether  the  inebriety  has  bad  the  effect  of 
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rendering  bis  mind  ansoDDd,  either  permanently  or  temporarily, 
eovering  the  time  of  the  ezecation  of  the  all^;ed  will. 

At  the  time  of  the  execntion  of  the  propoaed  will,  De- 
cember 17th,  1877,  the  deceased  was  nnder  guardianship  as  an 
incompetent  person,  under  §§  1763  and  following,  Code  of 
Civil  Frocedare.  It  is  claimed  by  the  appellant,  who  con- 
tested the  probate  of  the  will  in  the  court  below,  that  the  ac- 
tion of  the  Probate  Court  in  adjudging  him  to  be  a  fit  subject 
for  gnardianship,  bad  the  effect  in  law  of  condnsivel;  deter- 
miuing  that  he  was,  during  the  guardianship,  incompetent  to 
make  a  will.  Section  40  of  the  Civil  Code,  as  then  in  force^ 
read  as  follows : 

"  After  his  incapacity  has  been  judicially  determined,  a  per- 
son of  unsound  mind  can  make  no  conveyance  or  other  contract, 
nor  delegate  any  power,  nor  waive  any  right,  until  his  restora- 
tion to  capacity  is  judicially  determined.  But  if  actually  re- 
stored to  capacity,  he  may  make  a  will,  though  his  restoration  is 
not  thus  determined." 

This  section  was  amended  in  1878,  but  the  amendment  does 
not  apply  to  this  case.  We  are  of  opinion  that,  under  the 
above  section  as  it  read  in  1877,  the  adjndication  of  incom- 
petency was,  as  to  lack  of  testamentary  o&Tpacity,  prima  yaeie 
evidence  only,  and  that  the  coart  below  was  correct  in  hearing 
evidence  as  to  whether  the  ward  was,  at  the  time  of  the  execu- 
tion of  the  proposed  wiU,  actually  restored  to  capacity. 

There  is  some  indefinitcness  as  to  the  witnessing  of  the 
will ;  viz.,  as  to  whether  the  witness  Wilcox  was  informed,  be-  ' 
^OTtf  he  wrote  his  name  as  a  witness,  that  he  was  witnessing  a 
will.  The  other  witness  knew  from  the  deceased  that  the  par 
per  was  being  executed  as  a  will,  and  he  was  of  opinion  that 
Wilcox  was  possessed  of  the  same  knowledge.  "Wilcox,  how- 
ever, states,  in  substance,  that  deceased  came  to  his  place  of 
business  and  asked  him  to  go  and  witness  his  signature  ;  that 
they  went  together  to  the  office  of  the  scrivener,  where  tbe 
paper  bad  been  prepared,  and  the  deceased  signed  the  paper, 
and  asked  the  witnesBee  to  witness  it,  and  they  signed  as  wit- 
nesses; that  thereupon  the  scrivener  asked  deceased  if  the 
paper  was  his  will,  and  he  replied, ''  Yee  " ;  that  the  whole  time 
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occapied  in  the  traneactioD  at  the  office  of  the  acrirener  did  not 
exceed  five  minutes.  We  are  asked  to  hold  that  this  state  of 
facts  does  not  show  a  proper  ezecntioD  of  the  will,  id  that  the 
witness  Wileox  did  not  understaDd,  at  the  moment  he  wrote  bit 
name,  that  he  was  witnessing  the  execation  of  the  paper  as  ind 
for  a  will.  We  are  of  opinion  that  the  whole  interview,  u 
had  between  the  deceased,  the  witnesses,  and  the  scHvener,  wu 
one  transaction  ;  and  that,  as  a  part  of  that  transaction,  the  ^ 
ceased  did  declare  to  the  witnesses  that  the  paper  was  his  will- 
Before  the  parties  separated,  and  while  the  paper  was  Hen 
before  them,  and  was  nnder  consideration — indeed,  before  uj- 
act  had  taken  place,  after  the  signing — the  declaration  w» 
made.  We  think  this  was  a  substandal  compliance  with  the 
statute.  (  VaugAan  v.  Burford,  3  Bradf .  78 ;  Jacison  v.  Jadc- 
aon,  m  N.  r.,  163.) 

Judgment  and  order  affirmed. 

MoKBisoN,  G.  J.,  and  Sha.sp8TEI1T,  J.,  concnrred. 


Wills  executed  b;  drunkards*— Hftbltual  drunkenneeB  does  not  of  UmU 
ae  a  rule  of  law,  render  one  Incapable  of  mafcing  ^  valid  wilL  Ti^at  h  ii 
such  a  case,  no  presumption  of  incapacity.  Qardner  v.  Oaidner,  2S  Wad 
$28;  Lewie  v.  Jones,  50  Barb.  640;  Et-parU  Fattenon,  4  How.  Pr.  H. 
ThompBon  T.  Eyner,  66  Penn.  8t  868,  and  manf  cases  tboe  coUeeled: 
Leckey  v.  Cunningham,  06  Penn.  Bt.  870;  Wbltenack  v.  Bb^er,  1  Or.  Ck 
(N.  J.)  8;  Pierce  v.  Pierce, 88  Hicb.  41S.  Wben  tbe  will  was  made  wxfa-Or 
inflame»  qfUquor  it  is  not  neceasarilj  void.  It  must  be  akown  afflnnsiitdj. 
in  order  to  set  aside  tlie  wiU,  on  that  ground,  that  the  testator's  judgment  a 
mental  power  was  vitiated  by  the  intoxicatioii.  Peck  v.  Gary,  27  M.  1.  Ir 
Brown  T.  Torrey,  34  Barb.  088;  Waters  v.  CuUen,  2  Bradf.  804;  Julke  t. 
Adam,  1  Bedf.  454;  Herce  v.  Pierce,  88  Hick.  412;  Tunier  v.  Checsemn. 
2McCaTt.248;  Key  v.  Holloway,  7  J.  Baxter,  575;  a.  a  1  Am.  Prob.  R  Mt 

The  test  to  determine  whether  the  diunkenneaa  of  testator  was  of  lock  • 
character  as  to  incapacitate  him  from  testamentary  acta  is  variously  sttUd. 

In  Peck  v.  Cory,  tapra,  it  is  said,  "In  order  to  vitiate  die  *Cl  tbe 
testator  must  at  the  time  of  executing  the  paper  have  been  nnder  the  IbAi- 
cnce  of  intoxicating  liquor,  and  to  such  a  degree  as  to  disorder  his  ficnliki 
and  prevent  his  Judgment." 

In  Herce  v.  Pierce,  lupra,  it  is  said  that  the  intoxication  must  eiiit  "n 
such  an  extent  as  to  deprive  a  testator  of  the  power  of  controlling  hii  cca- 
ducl  and  knowing  what  he  Is  about." 

It  may  be  shown — as  evidence  of  undue  inQuence — that  tke  tertatorm 
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inUudcatad  when  the  will  wu  executed.  Be  Cimninghua,  03  Cal.  4SB.  Dul- 
fleld  V.  Morris'  Executor,  2  Hair.  (Del)  875,  1b  a  leading  case,  and  it  is  there 
held  that  lestameataiy  cspadty  maj  be  tgmpomrUt/  dtOittjed  bj  drankenneas, 
and  that  dmnkennese  long  continued  may  p«rmaiunUg  destroy  iL  See,  also, 
to  the  mme  effect,  Nussear  t.  Arnold,  18  Berg.  &  R  838;  Bay's  Ued.  Jur. 
"iManity"  (6th  ed.),  §§  648,  544. 

It  has  been  frequently  held  that  a  greater  degree  of  capacity  Is  la  general 
required  to  make  a  contract  than  to  mahe  a  wUL  Butler  t.  Mulvihill.  1 
Bligh,  187;  Wamock  y.  Campbell,  10  C.  S.  Or.  (N.  J.)  iSH;  Ritler'B  Appeal, 
SS  Penii.  St.  a 

In  Lewis  t.  Jones,  SO  Baib.  640,  the  court  made  an  elaborate  examina- 
tion of  the  queetioo  and  discussed  the  cases  of  Hatter  of  Burr,  3  Barb.  Ch. 
208,  and  Matter  of  Patterson,  4  How.  Pr.  84,  holding  that  thsy  were  not  au- 
thoritiee  for  the  ptopositloa  that  a  will  made  by  one  under  a  commission  as 
a  habitnal  drunkard  was  void,  and  laying  down  as  the  true  rule  that  the  ex- 
istence of  the  commisdon  was  onlypmna/uos  evidence  of  incapacity  and 
may  be  lebutled  by  proof. 

A  rimilar  rule  prevails  in  Massachusetts.  Damon  t.  Stone,  12  Haas.  488; 
Breed  t.  Pratt,  18  Tick.  IIG. 


Stdabt  va.  Stuabt. 

(IB  West  Tlrginia,  SfG.] 
MeUONO   of  THB  WOBD8    *' HEIE8 "    ASD    "FAMILY." 

The  word  heira  in  a  deriia  to  the  heirs  of  a  living  person  to  take  vBmit  Immedi- 
ately, is  to  be  ioterpreted  as  a  lUiinnatia  perKnaim,  and  referring  to  the  heirs 
^)p>rent. 

This  role  is  loappliGable  to  a  devise  of  a  fatnre  estate  and  there  the  word  heirs 
has  its  strict  legal  meaning. 

The  word  fiunily  as  a  designation  of  benefidaTieH  in  a  will,  exclndes  patents,  and 
is  generally  confined  to  oblldrsn. 

A  devise  of  real  estate  to  tnuteea  for  tlie  nte  of  testatrix  son's  wife  and  his  fam' 
ily,  and  when  he  caases  to  have  a  kmily,  to  his  heirs  forever,  reqoiree  the  ap- 
plication of  the  income  te  the  support  of  the  wife  and  children  as  a  family,  ez- 
chidlng  children  not  residing  at  the  father'B  home,  and  ceasing  when  the  wife 
dies,  when  all  the  daaghters  have  married  or  attained  twenty-one  and  whea 
•II  the  BODS  have  attained  that  age ;  as  the  family  then  ceases  to  exist. 

Appeal  from  and  supersedeas  to  two  decrees  of  the  court 
of  the  conntf  of  Greenbrier. 


Diqilized  by  Google 


528  AMERICAN  PROBATE   REFOET8. 

Bill  to  obtain  constniction  of  the  Becond  clause  in  the  will 
of  Elizabeth  Stuart,  which  read  as  follows : 

"  I  will  to  Henry  Staart  and  Thomaa  Bradford  in  tmet  for 
mj  son  KobiuBon  Stnart's  wife  and  hie  famOy,  the  tract  of  land 
on  which  m;  said  son  now  reeidea.  Also,  the  tract  of  land 
called  the  Henning  place,  and  when  Robinson  oeases  to  have  • 
family,  to  his  heirs  forever — one  third  of  my  Italeigh  lands,  and 
the  laud  on  the  Nicholas  road  to  be  held  in  tmst  bj  the  said 
tmsteee  for  the  same  parpose  and  in  the  same  way.  Also  the 
stock,  farming  ntensils,  household  furcitnre,  &c.,  to  go  with 
the  lands — I  mean  such  stock,  &c.,  as  may  be  there  at  my 
death.  My  slaves — Laura  to  be  held  and  go  in  the  same  way, 
if  my  son  John  claims  Maria,  who  belongs  to  him,  bnt  if  he 
does  not  claim  Maria,  she  is  to  go  in  that  way,  and  John  is  to 
have  Lonisa ;  and  Leroy,  George  and  Andy  to  be  held  and  go 
in  trust  in  the  same  way  as  the  land  and  other  property,  with 
all  the  increase." 

By  the  f  oorth  danse  of  this  will  two  slaves  are  given  to 
Angnsta,  the  daughter  of  William  R.  Stnart,  Sr,,  called  in  the 
will  Robinson  Stnart,  and  another  slave  is  given  to  his  daugh- 
ter, Elizabeth  Jane,  and  all  his  other  property,  real  and  pw- 
Bonal,  except  that  named  in  this  second  danse,  is  given  to  the 
teetatrix's  son,  John  Stuart,  and  lier  daughter,  Elizabeth  Beid, 
and  her  husband,  William  B.  Reid.  The  surronnding  circnm- 
stances  regarded  by  the  parties  as  of  importance  in  the  inter- 
pretation of  this  second  clause  in  the  will  are,  that  the  will  was 
executed  March  15,  1859,  and  the  testatrix  died  very  shortly 
thereafter,  her  will  being  proven  Jaly,  1859.  The  place  on 
which  her  son,  William  R.  Stnart,  Sr.,  lived,  referred  to  in  this 
gecood  clause  of  the  will,  was  worth  aboQt  $28,000,  the  Hen- 
ning place  from  $1,000  to  $1,200,  and  the  Nicholas  lands 
was  worth  about  $1,400.  The  annual  value  of  these  lands 
was  about  $1,200.  When  the  will  was  written,  and  the  tes- 
tatrix died,  her  son,  William  B.  Stuart,  Sr.,  had  two  daughters 
and  five  sons,  the  oldest  of  whom  was  over  twenty-one  yeais 
old,  and  the  youngest  was  some  four  years  old.  He  had  no 
other  children ;  and  his  wife,  the  mother  of  these  duldrea  died 
some  five  years  afterwards,  in  1884.    They  all  continued  to 
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live  together  till  after  her  death  on  this  homestead.  In  1866, 
one  of  the  danghtere  married  and  has  nerer  since  lived  at  home. 
The  other  danghter  married  in  1870  and  then  finally  left  the 
homestead.  The  sone  at  different  times  having  grown  ap  left 
their  home  permanently,  so  that  when  this  aait  was  instituted, 
there  were  residing  at  the  homestead  only  Angnstns  B.  Stuart, 
aged  some  thirty-three  years,  and  the  youngest  son,  Thomas  F. 
Stnart,  aged  about  nineteen  years  and  six  months,  who  was 
then  at  school,  temporarily  absent  from  home.  Augostus  B, 
Stnart  had  married,  aad  his  wife  and  child  and  her  father,  the 
defendant  S.  B.  Williams,  were  also  living  at  the  homestead, 
and  also  his  father,  William  R.  Stnart,  8r.  The  agreement 
which  William  R.  Stuart  signed,  when  S.  B.  Williams  came 
there  to  live,  Kovember  15, 1873,  stipulated  that  Stnart  should 
furnish  the  com  used  for  bread  in  the  family,  a  certain  quan- 
tity of  pork  and  the  milk  used,  the  garden  and  the  fnmiture  ; 
and  he  required  Williams  to  furnish  the  groceries  and  other 
things.  He  required  Williams  to  fnmish  board  for  Augustus 
B.  Stnart,  his  son,  who  wse  the  son-in-law  of  Williams,  and 
also  to  fnmish  board  for  any  other  member  of  his,  William  B. 
Stuart's  family,  as  well  as  board  for  himself,  and  it  was  to  be 
distinctly  understood,  that  William  K  Stuart,  Sr.,  was  to  have 
control  and  be  the  bead  of  the  family. 

Dennia  db  Dennis,  for  appellant. 

JbAn  W.  MufUah,  for  appellees. 

GhcBBK,  J.  The  only  question  in  controversy  in  this  cause 
is  the  true  interpretation  of  the  second  clause  of  the  will  ti  Eliz- 
abeth Stuart.  The  difficulty  in  nnderstanding  this  clause  is 
the  use  of  the  words  "  heirs  "  and  "  his  family,"  meaning  the 
family  of  William  R.  Stuart,  Sr.,  by  which  in  part  are  desig- 
nated the  beneficiaries  under  this  second  clause  of  this  will, 
and  the  words  used  to  designate,  when  these  beneficiaries,  who- 
ever they  may  be,  shall  have  the  full  enjoyment  of  the  prop- 
erty named  in  this  second  dause,  the  time  being  designated  as, 
"  when  Robinson  (meaning  William  R.  Stnart,  Sr.)  ceases  to 
ToL.  n.— M 
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hare  a  family,"  at  which  time  it  is  to  go,  aays  the  will,  ^  to  hia 
heirs  forever." 

The  word  "  famUy  "  has  a  great  variety  of  meaniogB  de- 
pending on  the  instrnroeiit  in  which  it  is  used.  If  it  be  in  an 
act  of  the  legialatare,  its  meaning  varies  with  the  Tarying  pur- 
poses of  the  act  in  which  it  is  used.  If  it  be  in  a  contract,  its 
meaning  largely  depends  on  the  character  of  the  contract.  If 
in  a  will,  it  depends  not  only  npon  the  context  and  porpoeea, 
for  which  it  is  need  in  the  will,  but,  in  Enf^and,  also  apon  the 
natnre  of  the  property  beqneathed  or  devised.  So  variant  is 
the  meaning  of  this  word  famUy,  that  in  the  same  will  the 
identical  same  worda  will  be  constrned  as  having  eesentiaQy 
different  meanings. 

In  its  broadest  and  most  comprehensive  sense  a  family  ii 
*'a  honsehold  including  parente,  children,  servants  and,  as  the 
case  may  be,  lodgers  and  boarders ;  the  collective  body  of  -ptr- 
BODS  who  live  in  one  honse  and  nnder  one  head  or  manage- 
ment." This  comprehensive  meaning  was  given  to  this  word  in 
the  case  of  the  Chicago  <&  Northweatem  Railway  Go.  v.  Chi*- 
holm,  79  111.  587,  where  a  ticket  had  been  issned  by  the  com- 
pany "  for  the  ezclasive  nae  of  a  certain  man  and  his  famOy." 
In  this  ease  it  was  held,  that  a  son  of  snch  person,  who  redded 
with  his  father,  thongh  he  was  over  twenty-one  yean  of  age, 
had  a  right  to  ride  on  the  railroad  cars  on  snob  a  ticket  iesoed 
to  the  father.  The  same  comprehensive  meaning  was  given 
the  word  family,  when  need  in  a  statute  in  Illinois,  which  j^ve 
the  widow  snch  beds,  bedsteads,  bedding  and  honsehold  and 
kitchen  famitnre  as  may  be  necessary  for  herself  and  family, 
and  provisions  for  a  year  for  herself  and  family.  The  court  in 
Strawn  et  al.  v.  Strawn,  53  111.  271,  in  speaking  of  this  etatnte 
say :  "  We  are  of  opinion  the  legislature  intended  by  the  word 
family  to  indade  snch  persons  as  constituted  the  family  of  the 
deceased  at  the  time  of  his  death,  whether  servants  or  children, 
who  had  attained  their  majority.  In  this  of  conrse  we  do  not 
include  boarders,  bnt  only  the  persons  constituting  the  private 
household  of  the  deceased," 

Bnt  a  leas  comprehensive  meaning  was  given  to  the  word 
"  family  "  as  nsed  in  a  similar  Missouri  statute.    The  conrt  in 
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speaking  of  this  statute  saje,  in  Wkaley  y.  Whaley  6t  al.,  50 
Ko.  581,  582 :  *'  Family,  as  here  coutemplated,  meatu  chil- 
dren or  thoBe  persoDS  who  have  a  le^l  aod  moral  right  to  ex- 
pect to  be  fed  and  clothed  by  another,  but  those  persons,  who 
have  neither  a  legal  nor  moral  claim  to  the  boanty  of  another, 
cannot  be  placed  in  that  category."  Tlie  court  accordingly 
held,  that  within  the  meaning  of  this  statute,  which  gave  the 
widow  the  provisions  "  neceeaary  for  the  subsistence  of  her 
family  fcr  twelve  months,"  were  not  to  be  included  provisionB 
for  servants.  They  say  in  its  limited  sense  the  word  family 
means  *'  the  father,  mother  and  children." 

In  Wileon  t.  Coehrofn,  81  Tex.  677,  the  most  sweeping  and 
comprehenaive  meaning  was  given  to  the  word  family  in  the 
OoDstitntion  of  Texas,  which  protects  from  forced  sales  the 
homestead  of  a  family.  Speaking  of  this  provision  of  their 
Constitution  the  court  say,  page  680:  "The  word  family  was 
most  certainly  a«ed  in  its  generic  sense,  embracing  a  household 
composed  of  parents  and  children  or  other  relatives,  or  domes- 
tics and  servants ;  in  short  every  collective  body  of  persons 
living  together  within  the  curtilage,  subsisting  in  common,  di- 
recting their  attention  to  a  common  object,  the  promotion  of 
their  mutual  interest  and  social  happiness.  *  *  *  And 
if  the  property,  on  which  they  are  domiciled,  belongs  to  either 
or  to  all  so  living  together,  it  eqnaUy  comes  within  the  pnr- 
view  of  the  constitutional  guaranty,  and  in  fact  is  a  homestead, 
and  cannot  be  subjected  to  a  forced  sale." 

A  much  more  restricted  meaning  is  given  to  the  word 
family  as  nsed  in  the  Constitution  or  Yirginia  giving  a  home- 
stead to  the  head  of  a  family.  In  defining  the  meaning  of  this 
word  as  so  nsed,  the  court,  in  Calhoun  v.  Williams,  33  Gratt. 
23,  say :  "  The  family  may  consist  of  a  wife  and  children  or 
of  other  persons,  who  may  stand  in  a  state  of  dependence  in 
the  family  relation ;  or  it  may  consist  of  persons  standing  in 
either  of  these  relations  to  the  head  of  the  family,  whether 
the  father  or  mother  or  a  brother  or  sister  or  other  relation  is 
the  head ;  but  they  must  be  persons,  who  are  dependent  in 
some  measure  on  the  head  for  support,  and  who  have  an  inter- 
est in  his  holding  his  property,  and  wonld  he  prejudiced  by  its 
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seizure  snd  sale  under  ezecntion  or  other  process,  and  irb» 
would  be  benefited  by  its  exemption."  Again  ttey  say,  page 
ii:  "There  are  eases  which  hold  that,  to  constitnte  a  fam3y 
within  the  meaning  of  snch  statutes,  there  must  be  a  condition 
of  dependence  s,nd  not  a  mere  aggregation  of  individualfi;'* 
and,  therefore,  "  a  single  man,  who  has  no  other  person  living 
with  him  than  serrants  and  employees,  is  not  the  head  of  a  &iii- 
ily  within  the  meaning  of  statntes  creating  homestead  ezemp- 
tiQns,"     This  was  the  decision  of  the  conrt  in  that  case. 

Thns  the  comprehensiTQ  meaning  of  the  word  "  family  "  m 
given  by  the  lexicographers :  "  The  collectire  body  of  penoos 
who  live  in  one  house  and  nnder  one  head  or  manager,"  hu 
been  varionsly  modified  by  the  courts  to  suit  the  general  viewi 
of  those  by  whom  the  word  is  used ;  and  it  is  rarely  iIlte^ 
preted  to  have  as  comprebeosiTe  a  meaning  as  the  definitiw 
given  by  the  lexicographers.  But  there  is  another  and  qnite 
distinct  meaning  given  by  all  lezicographers  to  this  word 
"  family,"  a  meaning  which  is  often  in  common  parlance  at- 
tached to  this  word.  That  meaning  is :  "  Those  who  descend 
from  one  common  progenitor — a  tribe  or  race."  This  second 
meaning  qoalitied  to  salt  the  particular  occasion  of  its  lue,  » 
the  first  meaning  was,  is  the  one  attached  to  this  word  "  ivt- 
ily  "  almost  always  by  tbe  eoarts,  when  it  is  used  in  a  will  t» 
desigaate  the  beneSciaries  in  a  will.  When  this  second  meis- 
ing  is  given  to  the  word,  it  is  of  coarse  utterly  unimportant, 
whether  the  parties  designated  by  tbe  word  "family"  "live 
in  one  house  "  or  not,  or  whether  they  are  "  under  one  beid 
or  manager"  or  not.  Often  those  who  live  in  one  house,  or 
under  one  head  or  manager,  are  held  not  to  be  included  in  the 
meaning  of  the  word  "family."  What  is  required  is,  tiut 
"  they  descend  from  one  common  progenitor,"  Thus  it  a 
universally  held  by  the  courts,  that  if  a  legacy  be  ^v«i  to 
"  A.'8  family,"  A.  having  children,  the  father.  A.,  is  not  in- 
cluded in  the  word  family  and  is  entitled  to  no  part  of  thel^- 
acy.  Nor  is  the  wife  of  A.  ever  held  to  be  included  in  this 
word  family  in  such  case ;  but  the  word  is  in  such  case,  when 
not  controlled  by  other  expressions  in  the  will,  always  inta- 
preted  to  mean  A.'s  children  to  the  exclusion  of  both  A.  tai 
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hiB  wife.  See  Bamea  v.  Paioh,  8  Vee.  604-607 ;  McLmraih  v. 
jSaflOn,  6  Tes.  166  ;  Woods  v.  Woods,  1  Myl.  &  Cr.  401 ;  White 
V.  Briggt,  23  Eng.  Chy.  E.  583;  Wood  v.  Wood^  25  Eng. 
Chy.  R.  64 ;  ParU-Mimh  Trutt,  40  Eng.  Ohj.  R.  242 ;  Gfreff- 
ory  T.  SmUh,  41  Eng.  Chy.  708. 

These  cases  show  condnsiTely,  that  if  by  a  will  a  beqaeet 
be  made  to  A.'s  wife  and  his  &ini1y,  and  there  be  no  words  in 
the  will  to  control  or  modify  their  meaning,  the  wife  and 
children  would  be  entitled  to  the  legacy  as  joint  tenants.  In 
England  if  lands  be  devised  to  "  A.'s  family,*'  and  he  has  ser- 
«ral  children,  the  land  under  such  a  will  passes  to  the  eldest 
son  of  A.  or  to  his  heir.  See  Chapman'a  Case,  Dy.  333 ; 
Camden  v.  Clar]te,Rjih.ZZ; -Wright  -v.  Atkyiia,  Coop.  122; 
Doe  T.  Smith,  5  M.  &  S.  126.  But,  as  the  cases  show,  this 
construction  is  placed  on  a  devise  because  of  the  right  of  pri- 
mogeniture in  England ;  and  it  is  obviona,  that  here  the  con- 
struction of  the  word  "  family "  would  be  the  same  in  a  de- 
vise as  in  a  bequest.  There  have  been  cases  in  England  where, 
tinder  peculiar  circamstances  and  provisions  in  a  will,  the  courts 
have  set  aside  a  bequest  because  of  the  vagueness  and  uncer- 
tainty of  the  meaning  of  the  word  "  family  "  in  its  connection 
with  other  words  nsed.  See  Doe  v.  Fleming,  2  Oromp.,  M.  & 
E.  688 ;  JSoHnson  v.  Waddekne,  8  Sim.  134. 

Bnt  the  authority  of  these  and  like  cases  has  been  qaes- 
tioned ;  uid  the  cases  we  have  cited  and  many  more  show,  that 
in  a  will  worded  as  the  one  which  we  are  conetroing,  the  word 
"family"  has  a  certain  meaning;  and  it  would  not  be  held, 
that  the  devise  or  bequest  was  void  for  DDcertainty.  See  SilPa 
E£r8  V.  Bowman,  7  Leigh,  650,  and  Whdam,  etoLv.  Re&ey,  5 
W.  Ya.  356.  This  court  in  the  last  case  decided  that  the  ex. 
pression  *' family  "  in  a  m]\  is  ^diApnma  facie  to  mean  chil- 
dren and  most  be  so  construed,  unless  some  reason  appears  in 
the  context  of  the  will  for  extending  or  altering  it.  If,  there- 
fore, there  had  been  no  interposition  of  trustees  in  this  will, 
and  nothing  else  in  the  will  indicating  a  qualification  of  its 
meaning,  the  devise  and  bequest  in  the  beginning  of  the  second 
clause  to  Wm.  E.  Stuart's  wife  and  his  family,  mnst  have  been 
interpreted  as  a  devise  and  bequest  to  his  wife  and  children 
living  at  the  death  of  the  testatrix,  as  joint  tenants,  as  the 
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aathoritiee  we  have  cited  abimdantly  show.  The  devise  *ai 
bequest  wm  to  take  effect  immediatelj,  and  therefore,  of 
coarse,  thoee  who  answered  the  descriptioo  of  the  beneficiarin 
under  ttie  language  used  at  the  death  of  the  testatrix,  when  the 
will  took  effect,  and  those  only,  would  be  regarded  aa  the 
beneficiaries  meant  by  the  will. 

It  remains  to  inquire,  how  far  this  meaning  of  the  worda 
naed  by  the  testatrix  is  modified  by  this  property  being  willed 
to  tmsteee  for  the  nee  of  those  beneficiaries,  and  by  the  anbse- 
qaent  provision,  that  "  when  Robingoo  ceases  to  hare  a  family," 
it  was  to  go  to  his  heirs  forever.  This  language,  considered  in 
connection  with  the  fact  that  the  property  was  devised  asd 
bequeathed  to  trustees,  till  the  family  ceased  to  exist,  shows 
that  the  family  itself,  as  a  family  or  unit,  was  intended  to  have 
the  use  of  this  property  till  it  ceased  to  exist  as  a  £unily ;  and 
that  during  the  continuan<!e  of  the  family  as  the  family  of 
Kobinson,  the  father,  the  property  was  not  to  belong  to  the 
wife  and  children  as  joint  tenants,  and  liable  to  be  divided 
among  them.  The  difference  thus  produced  isj  that  the  chil- 
dren, who  after  they  were  educated  and  obtained  their  majority 
and  ceased  permanently  to  be  members  of  the  honseliold,  so 
long  as  the  family  continued  to  exist,  would  have  no  right  to 
have  the  property  divided,  nor  would  they  have  any  claim  to 
any  part  of  the  rents  and  profits  of  the  property  during  the 
continued  existence  of  the  family  as  snch.  Tlie  rents  and 
profits  were  intended  to  be  appropriated  to  the  education  and 
support  of  the  members  of  the  family  who  remained  at  home, 
to  tbe  exclusion  of  married  daughters  who  had  left  home,  or 
sons  who  had  obtained  their  majority  and  left  their  original 
home. 

The  apparent  object  of  the  testatrix,  in  the  modification,  was 
to  put  all  the  children  of  W.  H.  Stuart,  her  son,  on  an  equality, 
by  allowing  the  rents  and  profits  of  the  property,  about 
$1,200  a  year,  to  be  applied  to  the  support  and  education  of 
the  yoanger  children  while  children,  instead  of  allowing  it  to 
be  appropriated  by  elder  children,  who  had  already  received 
their  education,  attained  their  majority,  or  been  married,  if 
females,  and  set  np  for  themselves.    The  idea  that  the  rents 
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and  profits  of  the  land  were  to  be  appropriated  for  the  sap- 
port  and  maintenance  of  the  family,  till  William  R.  Stuart 
ceased  to  have  a  family,  -was  always  acted  upon  by  all  the 
parties  in  trust ;  and  it  ia  not  nov  controverted  by  the  coun- 
sel of  any  of  them ;  and  I  think  that  it  is  a  oonstmction  which 
may  be  deduced  fairly  from  that  clanse  of  the  wilt,  thoagh  the 
idea  ie  certainly  badly  expressed. 

The  word  "  family  "  in  the  phrase  "when  Robinson  ceases 
to  have  a  family  "  obviously  does  not  mean,  as  it  did  in  the 
beginning  of  this  clanse  of  the  will,  children.  Its  meaning 
is  not  here  the  second  meaning  of  this  word  :  "  those  who 
descend  from  a  common  progenitor,"  without  reference  to  their 
residence;  but  its  meaning  is  a  qnalifieation  of  the  first  mean 
ing  of  this  word :  "  a  collective  body  of  persons  who  live  in 
one  house  and  under  one  head  or  manager."  When  this  word 
"family"  derives  its  meaning  from  this  definition  of  it,  the 
authorities  we  have  cited  show  that  its  meaning  varies  con- 
siderably.  Thas,  in  some  cases  it  includes  servants  resident 
in  the  hoose  or  connected  with  the  honsehold  ;  and  it  may  be 
in  some  cases  it  might  inclnde  even  boarders,  as  doubtless  its 
comprehensive  meaning  would.  But  boarders  are  generally 
not  included  in  this  word  "  family  "  ;  and  we  have  seen  in  some 
instances  servants  also  are  excluded  from  it.  Children  are 
often  included  in  this  meaning  of  (he  word  family,  when  res- 
ident at  home,  though  they  have  attained  their  majority.  Bat 
in  other  cases  children,  who  have  attained  the  age  of  twenty- 
one,  would  "not  be  inclnded  in  this  word  family,  and  it  would 
be  confined  in  its  meaning  to  persons  whom  the  head  of 
the  family  was  under  a  legal  obligation  independent  of  con- 
tract to  support.  This  was  the  interpretation  of  the  word  in 
Calhoun  v.  Williams,  33  Oratt.  18.  This  interpretation  wonld 
include  in  the  word  family  the  wife  and  infant  children,  that 
is,  children  under  twenty-one  years  of  age,  but  would  exclade 
from  it  children  who  had  attained  their  majority,  thoagh  they 
might  continne  to  reside  with  the  father ;  and  so,  too,  it  would 
exclude  a  daughter  under  twenty-one  years  of  age,  who  had 
married  and  continued  to  live  at  her  father's  honse,  as  he  would 
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be  under  no  obligation  to  support  her,  snch  obligatioa  b;  her 
marriage  being  transferred  to  her  hmband. 

Looking  to  the  obTioos  parpoee  which  the  testatrix  had  in 
impliedly  directing  the  rents  and  pro&ts  of  the  property  to 
be  applied  to  the  sapport  of  Wm.  B.  Staart's  family  ae  Eodi, 
we  most  condnde  that  she  meant  thereby  only  his  wife  and 
children.  They  only,  as  the  will  shows,  were  intended  to  be 
the  beneficiaries  under  her  will.  It  ezelnded  Wm.  R.  Stoan 
or  any  Bon-in-law.  It  is  true  Wm.  B.  Stuart,  as  the  head  of  the 
family,  would  necessarily  receive  an  indirect  benefit  from  the 
tmstees  applying  the  rents  and  profits  of  the  property  to  the 
support  of  his  wife  and  children,  as  he  wonld  be  thereby  re~ 
lieved  from  his  legal  obligation  to  sopport  them;  bnt  it  ii 
obvioaB  that  he  was  not  intended  to  have  any  benefit  onder 
tbis  will,  directly  or  in  any  way  except  by  the  indirect  and  lu- 
avoidable  relief  he  would  get  from  supporting  his  wife  and 
infant  children,  which  would  neceesarily  result  from  the  tes- 
tatrix aiding  in  their  support,  and  which,  it  is  obvioiu,  she 
intended  to  do  by  her  wilL 

When  then  did  William  B.  Stuart  cease  to  have  a  funily. 
within  the  meaning  of  this  willl  Obviously  when  his  wife 
died,  hie  danghters  all  married,  and  his  yonngest  son  attained 
the  age  of  twenty-one;  that  ia,  on  the  facts  shown  in  this 
cause  on  August  26, 1877.  After  that  no  one  who  might  be 
living  with  him,  whether  married  daughter  or  adult  eon,  was 
dependent  upon  him,  and  to  permit  the  proceeds  of  all  tbis 
property,  designed  obviously  for  the  use  of  his  wife  and  his 
children,  some  $1,200  a  year,  to  be  used  in  the  support  of  a 
family  composed,  it  might  be,  in  nopart  of  his  wife  or  children, 
the  sole  beneficiaries,  merely  because  in  some  sense  he  had  not 
ceased  to  have  a  family,  would  clearly  be  wrong.  He  had 
ceased  to  have  a  family  within  the  true  meaning  of  this  word, 
as  used  in  this  will ;  and  it  would,  it  seems  to  me,  be  equally  a 
violation  of  the  evident  intention  of  the  testatrix,  to  permit  all 
the  profits  of  this  property,  $1,200  a  year,  to  be  thus  indefi- 
nitely applied  to  the  support  of  the  family  of  William  R.  Stuart, 
Sr.,  when  it  consisted  only  of  himself  and  bis  youngest  son, 
who  was  a  full-grown  man  over  twenty-one  years  of  age.    It 


Diqilized  by  Google 


STUAItT  T.   BTUAET.  587 

was  the  dengn  of  the  testatrix  to  bare  the  rents  and  proSta  of 
the  property  applied  to  the  BQpport  of  the  family,  that  is, 
while  the  wife  lired,  and  till  every  member  of  the  family,  that 
ia,  every  child,  was  reared  and  educated,  till  the  yoimgeat  of 
them  was  twenty-one  years  old.  If  the  family  could  be  con- 
«traed  as  not  then  ceasing  to  exist,  it  might  be  eontinaed  in- 
definitely by  the  youngest  son  continoing  to  reside  at  home ; 
and  thas  he  and  his  father  could  appropriate  indefinitely  all  the 
proceeds  of  the  property  to  the  entire  ezclnsion  of  all  the 
other  children,  after  every  reason  why  he  shonld  enjoy  the 
benefit  of  snch  proceeds,  beyond  his  brothers  and  dsters,  had 
ceased. 

The  same  objections  lie  to  holding  that  the  family  could  be 
continued  in  existence  by  a  married  danghter  and  her  husband 
continoing  to  reside  with  the  father,  whether  the  father  was 
the  head  of  the  family  or  not.  It  is  a  new  and  different  family 
from  that  contemplated  by  the  will.  The  family  contemplated 
by  the  will  was  one  composed  in  whole  or  in  part  of  the  wife, 
nnmarried  daughters,  and  infant  sons  or  daughters ;  and  when- 
ever William  R.  Staart's  family  ceased  to  he  composed  in  any 
part  of  any  of  these  persons,  he  ceased  to  have  a  family  within 
the  true  meaning  of  this  language  as  used  in  the  will.  By  the 
words,  therefore,  "  when-  Kobioson  ceases  to  have  a  family,  to 
his  heirs  forever,"  is  meant,  when  his  wife  dies,  and  when  his 
danghters  marry,  and  when  his  yoongeet  son  attains  the  age  of 
twenty-one.  After  that  he  ceased  to  have  the  family  contem- 
plated by  this  will. 

But  what  is  meant  by  the  provision  of  the  will,  that  this 
propertrf  is  then  to  go  "  to  his  heirs  "1  It  is  contended  that 
this  means  "  to  his  heirs  apparent ;"  that  is,  to  his  then  children. 
But  after  a  careful  connderation  of  the  question  and  of  the 
whole  will,  I  am  forced  to  give  to  the  words  "  his  heirs  for- 
ever" the  usual  technical  meaning  of  anch  words.  And  to 
oondnde,  that  the^eaning  of  the  testatrix  is,  that  on  his  death 
the  property  shall  go  to  such  persons,  and  in  such  proportions, 
as  real  estate  owned  by  him  would  descend  to  such  persons,  as, 
at  the  death  of  William  B.  Stoart,  St.,  answer  the  deecriptioQ 
of  his  heirs.    The  word  heirs  is  a  word  of  well  known  legal 
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Bignification,  and  when  oBed  in  a  will  it  onght  to  be  given  this 
strict  legal  meaning,  anless  from  the  context  it  clearly  appears 
that  it  was  ased  by  the  testator  in  a  different  sense.  An  in- 
stance, where  the  courts  have  given  to  the  word  heirs  anotha- 
meaning  than  its  Btriot  technical  and  well-known  meaning,  is 
where  a  testator  by  his  will  makes  a  pretent  and  immediaU 
devise  to  the  heirs  of  a  person  known  to  be  living ;  or  where 
the  devise  is  to  heirs  said  in  the  will  to  be  living.  In  sneb 
caae  it  is  apparent,  that  the  word  heirs,  mast  mean  hean  ap- 
parent or  children,  and  that,  without  violating  the  clear  intn- 
tion  of  the  testator,  it  cannot  be  constmed  as  used  in  its  ordi- 
nary legal  Bignification.  See  James  V.  Richardson,  1  Tent.  534; 
7  Jones,  97 ;  8  Neb.  832 ;  Pol.  457 ;  2  Lev.  232  ;  R&ym.  330; 
1  Eq.  Oas.  Abr.  214;  BurehetY.  Dordant,  3  Vent.  311 ;  1  P. 
Wma.  238;  6  B.  &  C.  148  (11  E.  0.  L.  145);  GoodngM  v. 
Whits,  Black.  W.  1010  ;  Campbell  v.  Saiodon,  18  N.  Y.  416 ; 
Conklin  V.  Conklin,  3  Sanf.  Chy.  70, 

Bnt  this  rvAe  eBtabliehed  by  these  authoritias,  whereby  the 
word  heir,  when  need  in  respect  to  a  living  person,  means  bar 
apparent,  is  inapplicable  to  the  devise  of  a  fvAurt  eeUte^  In 
such  case  the  word  heir  has  its  strict  legal  meaning,  anlese  a 
different  intention  appears  clearly  from  the  context  See 
CamjpheU  v.  Rawdon,  18  N.  T.  412 ;  OngtoeWa  Appeal,  5 
Wright  (41  Pa,),  288  ;  Richardton,  drc.  v.  Wheatland,  7  Mett 
169  ;  MUhoUen's  Adm'r  v.  Rice  et  al.,  13  W.  Va.  566  ;  Reid 
et  al.  V.  StuaH,  and  EUeU  <&  Co.  v.  Reid  et  al.,  IS  W.  Va.  338. 
Id  the  last  named  case  this  conrt  reviewed  all  the  above  and 
other  authorities,  and  reached  th«e  conclusions.  It  was  a  case 
in  which  was  involved  the  construction  of  the  word  heiis, 
used  by  the  same  testatrix  in  the  codicil  to  this  same  will  now 
before  ns  for  conBtniction.  After  careful  consideration,  we 
were  compelled  in  that  case  to  couclnde,  that  the  word  faein, 
as  need  in  the  codicil  of  this  rfUl,  meant  heirs  in  its  nsnal  and 
legal  signification ;  and  for  the  reasons  set  ftrth  in  the  opinion 
of  the  court,  in  that  case,  we  are  compelled  to  interpret  this 
word  heirs,  as  having  ite  osnal  and  legal  signification,  also  in 
this  second  clause  of  this  will,  I  cannot  perceive  that  sacb  a 
constmction  violates  any  clear  intention  of  the  testatrix.    1 
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can  Bee  DOthing  in  the  will  that  reqniree  of  ns  to  aay,  that  on 
the  death  of  her  son  KobinBon  the  teetatriz  meant  that  all  the 
property  she  had  given  shoald  go  to  the  children  of  his  then 
wife,  in  ezcluaion  of  his  children  by  any  other  wife,  if  he 
shoald  again  marry.  All  snch  children  wonld  be  equally  re- 
lated to  the  testatrix  and  to  her  son ;  and  there  is  nothing  in 
the  will  which  shows  clearly  that  she  meant  to  exclude  them. 
It  is  true  that  the  children  of  hia  first  wife  were  the  special 
objects  of  her  'boanty ;  bat  this  does  not  negative  the  view 
that  she  might  well  desire  to  make  some  proTiaion  for  children 
by  a  second  wife.  This  she  has  done  by  saying,  that  on  her 
son's  death  this  property  is  to  pass  to  his  heirs,  words  which 
would  inclnde  those  children  by  a  second  marriage,  and  which 
we  must  give  effect  to  according  to  their  natural  meaning. 

Another  qnestion  suggests  itself :  As  the  wife  of  William 
K.  Stuart,  Sr.,  had  an  equal  interest  in  this  property  with  her 
children  severally,  has  not  he  as  tenant  by  curtesy  an  interest 
in  this  real  estate )  I  am  of  opinion  that  he  has  not.  One  of 
the  requisites  to  make  a  tenant  by  curtesy  is,  that  the  wife 
shonld  have  been  seized  in  fact  of  the  land  ;  a  seiznre  in  law 
would  not  suffice.  Now,  the  legal  title  to  this  land  od  the 
death  of  the  testatrix  passed  immediately  by  the  will  to  the 
trustees ;  and,  as  we  interpret  the  will,  it  was  their  duty  to  ap- 
ply the  proceeds  of  the  land,  the  rents*  and  profits,  to  the  sup- 
port of  the  family  as  a  uuit.  William  R.  Stuart  was  never 
entitled  to  recave  any  portion  of  these  rents  and  profits,  and 
never  did,  we  suppose,  receive  any  of  them  during  the  life  of 
his  wife.  He  certainly  had  no  right  to  receiye  any  portion  of 
them.  Neither  he  nor  she  had,  therefore,  during  the  marriage, 
any  actual  seizure  of  this  land ;  and,  therefore,  he  is  entitled 
to  uo  curtesy  in  it.  On  the  death  of  his  wife  it  descended  to 
her  heirs,  who  were  her  children. 

The  conclusion,  therefore,  that  we  reach  is,  that  by  the  true 
construction  of  the  second  clause  of  the  will  of  Elizabeth 
Stuart,  the  real  estate  named  in  aaid  clause  of  this  will  was  de- 
vised to  Henry  Stuart  and  Thomas  Bradford,  in  trust  for  the 
wife  and  children  of  William  K,  Stuart,  Sr.,  who  were  living 
at  the  death  of  the  testatrix,  to  be  held  by  them  as  joint  ten- 
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ante,  but  gabject  to  this  provisioii,  that  the  teata,  iflsaw  and 
profits  of  the  property  were  to  be  applied  \>j  tlie  tnutoeB,  « 
witb  the  assent  of  the  tmsteea,  to  the  support  of  soch  of  thoa 
as  continaed  memberB  of  the  family,  hy  residenoe  with-  their 
father ;  such  application  to  be  made  of  the  rents  and  profit! 
during  the  lifetime  of  the  wife,  and  till  the  yonnf^t  child  ar- 
rived at  the  age  of  twenty-one,  and  no  longer ;  that  thereafter, 
being  freed  from  this  special  ctiarge,  it  became  the  property  of 
the  children  of  William  B.  Stnart,  Sr.,  as  joint  tenants,  they 
having  inherited  the  portion  of  it  which  belonged  to  dteir 
mother ;  that  these  children  will  remain  sadi  joint  tenants,  on- 
less  they  choose  to  sever  their  tenantcy  by  a  division  of  this 
property,  till  the  death  of  their  father,  William  B.  Stnart,  Sr^ 
when  the  estate  of  these  children  in  said  property  will  ter- 
minate, and  in  lien  of  it  will  arise  a  springing  devise  in  &Tor 
■of  all  persons  who  woold  be  heirs  of  William  R.  Stnart  at  his 
-death,  inclading  these  children,  and  if  any  of  them  be  dead, 
their  descendents,  bat  indnding  also  any  other  children  of 
William  B.  Stnart,  Sr.,  whom  he  may  have  living  at  his  death. 
Therefore,  any  division  now  made  of  these  lands  among  the 
children  of  William  R.  Stnart,  Sr,,  will  be  subject  to  be  n- 
Toked  and  rendered  a  nallity  by  his  having  other  children  born 
hereafter,  and  living  at  his  death.  And  while  the  parties  en- 
titled have  elected  to  make  a  division  of  said  real  estate  among 
themselves,  which  was  directed  to  he  done  by  the  decree  of 
January  26,  1S79,  yet  as  this  election  was  made  when  tbe 
court  had  held  that  they  had  in  the  land  an  indefeasible  estate 
of  fee  simple,  and  they  may  not  choose  to  have  snoh  diTiraon 
when  it  is  liable  on  a  certain  event,  shonld  it  happen,  to  be  set 
aside,  it  is  proper  for  this  reason  to  set  aside  said  decree  of 
January  26,  1879. 

The  decrees  of  the  Circuit  Court  were  based  on  an  inter- 
pretation of  this  second  clause  of  this  will,  which  accords  sub- 
stantially with  the  opinion  above  expressed,  except  that  it  holds, 
that  on  the  death  of  William  B.  Stnart,  Sr.,  any  children  he 
might  hereafter  have,  and  who  might  be  living  at  his  death, 
would  have  no  interest  in  this  property.  This  constroction  of 
the  will  is  in  this  reepect,  I  think,  erroneous ;  and  I  am  tbere- 
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fore  of  opinion,  that  the  decrees  of  the  Oircnit  Coort  of  No- 
-vember  15,  1876,  and  of  May  36,  1879,  should  be  reversed  and 
aDDolled,  and  that  the  appellant  shonld  recover  of  the  appellees 
his  costs  in  this  conrt  expended,  and  that  this  court  shonld 
render  a  decree  construing  said  will  in  the  manner  above  in- 
djcated,  and  remand  the  canae  to  the  Circuit  Coart  to  be  fur- 
ther proceeded  with  pursuant  to  the  principles  laid  down  in 
this  opinion  and,  further,  according  to  the  principles  governing 
courts  of  equity. 

The  other  judges  concurred. 

Decrees  reversed,  cause  remanded. 


FoaSBLHAN  VS.  ELDBB. 

.|i  Psnn.  Snp,  Ct  77.] 


AdDBESS  on  KNVKLOPB   EKAD  Wn-H  LETTEE  OITIMQ  HOTB. 

Teatatrix  made  a  bMpiMt  to  odo  lubellk  FoEMlmaa,  and  left  an  enralope  ad- 
drsta»d  "  Dear  Balla,  this  ia  for  yon  to  open,"  oontAiolng  a  note  for  |S,ODO  and 
a  letter  OTor  her  ligDBtuie  reading  "  Mj  vish  ii  for  yon  to  draw  tUl  S3,000 
for  yoDr  own  om  shoald  I  be  called  oflF  endden."  Bild,  that  the  letter  aod  in- 
■cripUon  on  the  enTelope  eonetitnted  a  Talid  teEtamentary  diapodtloD  of  the 
note  operating  aa  a  codicil  to  teatatriz  will. 

£sBOB  to  the  Court  of  Common  Pleas  of  Mifflin  county. 
Iseues  amicably  framed  between  Isabella  Fosselman  and  O. 
W.  Elder,  executor  of  Elizabeth  Fosselman. 
The  facts  sufficiently  appear  in  the  opinion. 

A.  Seed,  for  plaintiff. 

A.  S.  Wanner  and  Frank  R.  SeheU.  for  defendant  in 
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phjsicallj  united ;  it  is  safficient,  if  they  are  connected  by  thdr 
internal  sense,  or  by  a  coherence  and  adaptation  of  puts. 
Wikofi  Appeal,  8  Harris,  281.  It  was  held,  in  Owder  t. 
Famum,  10  Barr,  98,  that  where  a  will  is  written  on  seTenl 
sheets  of  paper,  fastened  together  by  a  string,  proof  by  two 
witnesses  of  the  signature  of  the  testator  at  the  end  thereof  i& 
Bafficient ;  and  that  the  question  whether  there  has  been  a  enb- 
seqaent  fraudalect  addition  to,  or  alteration  of,  the  instromeBt 
is  for  the  jnry,  as  in  other  cases.  In  the  Goods  qf  Wedge,  2 
Kotea  of  Cases,  a  portion  of  a  letter  was  admitted  to  probate  is 
the  will  of  Jane  Wedge,  who  on  the  third  page  of  the  letter 
wrote,  and  in  the  presence  of  two  witneases,  as  required  by  the 
English  statute,  subscribed  her  name  to  the  following,  vu. : 

"  When  I  dey  I  would  like  yon  to  bnry  and  take  all  I  got 
for  your  treatment  to  me  and  by  somethin  for  your  little  girl." 
The  subscribing  witnesses  testified  that  after  the  paper  wat 
signed  and  attested,  the  deceased  folded  np  the  letter,  and 
in  their  presence  wrote  the  superscription  it  bore.  In  holding 
that  the  paper  was  clearly  entitled  to  probate,  the  oonrt  said : 
"  The  letter  is  addressed  to  Mrs.  Henry  Host,  and  by  '  yon '  the 
testatrix  conld  mean  no  other  person  to  he  l^atee  than  the 
person  she  addressed.  I  am  of  opinion,  therefore,  that  the  per- 
son is  executor  according  to  the  tenor,  and  that  probate  shonld 
pass  to  him."  That  case  is  cited  with  approval  in  7^  Goods 
of  Taylor,  4  Notes  of  Cases,  290,  in  which  Mrs.  Taylor  made 
her  will  in  the  form  of  a  letter,  addressed  on  the  oatside  to  Sir 
George  Simpson,  and,  after  bequeathing  her  personal  effecis  to 
her  daughter,  added  the  following :  "  I  hereby  appoint  yon  my 
executor  to  carry  this,  my  will,  into  effect."  Administration 
with  the  paper  annexed  was  claimed  by  the  daughter  OQ  the 
ground  that  no  executor  was  designated  in  the  will ;  bnt  the 
address  on  the  letter  was  admitted  to  show  that  by  "  yoD  ^  the 
testatrix  meant  Sir  Qeorge  Simpson,  the  person  to  whom  the 
letter  was  addressed,  and  probate  was  accordingly  decreed  to 
him  as  executor.  In  both  these  cases  no  envelope  waa  used. 
The  letters  were  in  the  form  generally  in  use  before  the  intro- 
duction of  envelopes,  bnt  that  fact  cannot  affect  the  piincipl& 
A  separate  paper  inclosed  and  sealed  up  in  an  envelope  is  just 
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as  mnch  a  part  of  the  letter  as  if  the  name  of  the  person  to 
whom  it  is  addressed  was  indorsed  on  the  paper  itself.  There 
is  no  room  in  either  case  to  donbt  that  the  writing  inside  is  ad- 
-dreased  to  the  person  whose  name  is  written  «iit«ide,  and  so  far 
4B  seearitj  against  frandolent  alteration  or  snbstitntion  of  one 
paper  for  another  is  ooDcemed,  the  one  ie  just  as  safe  as  the 
'Other  before  the  seal  is  broken.  Either  of  them  is  more  secnre 
iban  separate  papers  attached  merely  by  a  string,  as  in  Ovidar 
T.  Famimi,  tupra. 

It  is  also  nrged  as  an  objection  to  considering  the  address 
•on  the  envelope  as  a  part  of  the  testamentary  paper,  the  former 
was  written  after  the  other  was  signed,  and,  therefor^  the  lat- 
ter shoold  not  be  considered  as  having  been  signed  at  the  end 
thereof,  as  the  statnte  requires ;  bnt  the  objection  is  withoat 
anerit.  It  assames  what  may  or  may  not  have  been  the  fact. 
It  is  not  an  nncommon  thing  for  persons  to  indorse  the  address 
before  writing  the  letter,  bnt  if  it  were  shown  affirmatively  that 
the  address  on  the  envelope  was  written  last  in  order  of  time, 
it  would  be  nnimportant.  The  natural  order  of  reading  ooght 
to  control,  and  that  is  the  name  of  the  party  addreaaed  first,  and 
then  what  la  written  to  or  concerning  him.  If  the  signatnre 
<of  the  writer  is  appended  to  what  is  written,  it  folly  meets  the 
reqairemente  of  the  statnte. 

Without  pursuing  the  subject  further,  we  are  of  opinion 
-that  the  inscription  on  the  envdope  shonld  be  read  as  the  pre- 
face to,  and  in  connection  with,  the  paper  inclosed  therein,  and 
that  they  together  constitute  a  valid  testamentary  disposition 
of  the  accompanying  note,  operating  as  a  codicil  to  the  will  of 
the  testatrix. 

Judgment  reversed,  and  judgment  is  now  entered  in  favor 
of  the  plaintiff  on  the  qaestion  of  law  reserved. 


Sae  Newton  v.  Seiman'B  Friend  Sode^,  anU,  page  18,  and  coim  In  nota. 


Diqilized  by  Google 


AMERICAN  PROBArra  BEPOBTa 


MolTIiTON  VS.  HOI1HB8. 

[SI  CalifoTDls,  8Sr] 

povbb  of  ■zbqutob  ob  aduhibt&atob  to  oohfboiobb  ra.af 

— IEIffbct  of  statutb. 

■xacDton  and  mdmlniBtratort  hare  tlia  Icgd  right  to  wmpramlM  d^Mi  dae  tfa* 

««tate. 
A  itatntory  prorlMon  that,  oiidar  oertaln  circnuutuicw,  an  exorator  or  adadali- 

trator,  "  with  the  approbation  of  the  ProbUc  Court,"  msj  componad  or  tarn- 

promiM  elalmi,  ti  not  reatriotiTaof  oommon  law  powers.  It  enableBthangn. 

•entadre  to  act  with  perfect  Mfetj  and  wiUiont  being  niltjectad  to  TTtitff  » 

■nataiulDg  hl«  sot*. 

Thb  facts  appear  in  the  opinion. 
Stritcm  and  ffovghton,  for  ^pellantB. 
Jitrhoa  and  Harritony  for  respondents. 

MoEeb,  J.  This  was  an  action  brought  by  the  plaintifiB, 
as  ezecntora  of  the  estate  of  B.  F.  MoultoD,  deceased,  to  set 
aside  a  settlement  of  acoonnte  between  the  defendanta  Holmes 
and  Moore,  and  a  release  execcted  in  consideration  thereof, 
and  to  compel  an  acconnting  of  the  dealings  and  tiansactioBS 
of  Holmes  in  the  maoagement  and  sales  of  certain  real  estate 
hdd  by  him  as  the  trostee  of  Monlton. 

It  was  charged  in  the  complaint  that  the  settlement  waa  not 
for  the  benefit  of  the  estate ;  that  it  was  made  without  the  an- 
thority  of 'the  execntors  and  the  approval  of  the  Probate  Court, 
and  nnder  a  mistake  as  to  the  insolvency  of  Holmes,  whidi 
was  caused  by  false  and  fraudulent  representations  made  by 
the  latter  for  the  purpose  of  cheating  and  defrauding  the 
estate  out  of  the  moneys  which  he  had  in  his  hands  belonging 
to  it,  and  of  appropriating  them  to  his  own  use. 

Holmes,  in  his  answer,  denied  the  allegations  of  the  com- 
plaint. Upon  the  issnes  made  by  the  pleadings,  die  cause  was 
referred  to  a  referee  to  take  and  state  an  acooant  of  the  trans- 
^etions  of  Holmes  as  the  trustee  of  Moulton.    Upon  the  oom- 
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ing  in  of  the  report,  the  coart  below  made  and  filed  its  fiudinga 
of  facts,  and  gare  judgment  for  the  plaiotifis  for  the  earn  of 
$57,546  66,  with  intereat  and  costs.  Bat  afterwards,  apon  a 
motioD  made  hj  the  defendant  Holmes  for  s  new  trial,  opon 
the  gronnds  that  the  evidence  was  insufficient  to  justify  the 
findings  of  the  court,  and  that  the  decision  was  against  law, 
the  court  ordered  a  new  trial,  and  from  the  order  comes  this 
appeal. 

Presumptively,  the  order  is  correct ;  and  it  is  incumbent 
upon  the  appellants  to  show  that  the  court  erred.  They  con- 
tend that  it  was  error  to  grant  a  new  trial,  because  the  release, 
executed  in  consideration  of  the  settlement  between  Holmes 
and  Moore  was  voidable,  if  not  void,  for  the  reason  that  Uoore 
had  no  authority  from  Moulton,  or  from  the  executors  of  his 
wtate,  to  mate  the  release,  and  it  was  never  approved  by  the 
Probate  Court. 

The  release  itself  was  not  so  much  the  object  of  attack  as 
the  consideration  for  which  it  was  given.  Having  been  given 
in  cousideratiou  of  the  settlement  of  accounts  or  transactions 
between  Holmes  and  Moore,  acting  as  the  attorney  of  the  exec- 
utors, the  object  of  the  action  was  to  impeach  the  settlement 
for  fraud  and  want  of  authority. 

The  court  found  that  there  was  no  fraud  in  the  settlement, 
and  that  it  had  not  been  made  or  approved  by  the  Probate 
Court.  But  it  did  not  find  that  it  had  been  authorized  by  the 
executors,  although  it  found  probative  facts  from  which  that 
fact  otight  to  have  been  deduced.  For  it  found,  in  sabstance, 
that  Moulton  was,  in  his  lifetime,  the  owner  of  113  lots  of 
land  in  the  city  and  county  of  San  Francisco,  and  on  the  14th 
of  Augast,  186S,  he  conveyed  them,  by  a  contract  in  writing, 
to  Holmes,  for  the  som  td  $90,000.  Of  this  amount,  $43,526 
were  paid  at  the  time  of  the  transaction,  leaving  due  and  un- 
paid a  balance  of  $46,474,  which,  by  the  contract,  Holmes 
agreed  to  pay  as  follows,  namely :  By  buying  in  an  outstanding 
title  to  some  of  the  lots,  "  on  such  terms  as  he  and  Moulton 
might  agree  upon,"  and  by  putting  them  all  in  market  and 
selling  them  from  time  to  time  as  he  could ;  and,  after  paying 
the  unpaid  purchase-money  in  that  way,  he  agreed  to  divide 
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the  n&t  proceeds  of  the  Balee  equally  between  himeelf  uai 
HooltoD,  after  payment  of  the  ezpeneea,  etc,  attending  tbe 
management  aad  sales  of  the  property.  SeTeial  sales  win 
made  under  the  contract,  and  a  portion  of  the  moneys  reaUsad 
from  ^em  was  paid  to  Uonlton. 

On  the  30th  of  October,  1868,  Monlton  assigned  the  OOD- 
tract  to  the  defendant  Moore,  to  the  extent  of  $8,000,  and 
authorized  him,  as  his  attorney,  t6  collect  from  Hoknee  aaj 
money  which  might  be  coming  to  him  from  salee  made  by 
Holmes.  Afterwards,  on  the  19th  of  October,  1869,  he  con- 
veyed all  hia  right,  title,  and  interest  in  the  land,  by  qnifr<^bam 
deed,  to  Hoore,  with  intent  to  make  Moore  hia  tmstee;  and 
soon  after  the  making  and  delivery  of  this  deed  he  died ;  the 
appellants  became  his  ezecntors,  and  Moore  continued  to  act 
as  attorney  for  the  estate. 

In  Stewart  v.  Nevins,  60  Cal.  379,  it  was  held,  that  this 
conveyance  to  Moore,  and  the  contract  entered  into  with 
Hohnes,  left  the  testator  no  intereet  except  an  interest  in  the 
moneys  for  which  the  lands  were  to  be  sold  under  the  contiaet 
with  Holmes ;  that  the  precise  sum  to  which  die  testator  would 
be  entitled  could  only  be  ascertained  upon  accoonting  and 
settlement  first  had  with  Moore  and  Holmes;  and  that  the  bu^ 
pins,  should  there  be  one,  belongs  to  the  estate  of  the  teatator, 
and  the  executors  are  entitled  to  an  accounting  coDoeming  it 

To  ascertain  this  sum,  Holmes  and  Moore  made  the  settle- 
ment which  is  now  sought  to  be  impeached.  Keenlt  of  the 
settlement  was,  that  Holmes  conveyed  to  Moore,  in  trust  for 
the  estate,  forty-six  lots,  being  all  of  the  unsold  portions  of  the 
laud  transferred  to  him  by  the  testator.  Moore  executed  and 
delivered  to  him  a  release,  io  which  were  acknowledged  the 
^ecQtion  and  ddivery  of  the  conveyance,  and  that  there  had 
been  received  from  Holmes,  by  Monlton  in  hie  lifetinie  and  l^ 
Moore  after  his  death,  the  sum  of  (66,811  on  account  of  the 
transactioDB  and  sales  under  the  contract,  and  that,  in  consider- 
ation thereof,  he,  "as  owner  and  assignee  of  the  oontno^" 
canceled  and  annulled  the  contract,  and  released  and  di8chai;ged 
.  Holmes  from  all  liability  on  account  of  it. 

The  court  did  not  find  that  Holmes  was  in  fact  inaolrent  at 
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the  time  of  the  Bettlement,  or  that  he  represented  faiouelf  to 
be  80,  or  that  the  executors  knew  of,  advised,  and  conseDted  to 
it,  and  afterwards  ratified  it.  On  the  contrary,  it  foand  that 
the  ezedbtors  did  not  consent  to  the  settlement  or  ratify  it,  and 
that  they  did  not  authorize  it,  except  on  the  condition  that 
Hoore  shoald  satiafj  himself  that  Holmes  was  insolvent  to  the 
extent  of  $60,000,  and  that  Hoore  never  did  satisfy  himself 
that  Holmes  was  insolvent  to  that  extent. 

A  oarefnl  examination  of  the  record  satisfies  us  that  the 
findings  npou  these  matters  are  not  sustained  hj  the  evidence. 
The  evidence  concerning  them  is  not  conflicting;  it  nms  ail 
one  way ;  and  it  proves  beyond  question  that  Moore  learned 
from  reliable  anthority  that  Holmes  was  insolvent,  and  he 
communicated  his  knowledge  to  the  executors,  and  the  execu- 
tors agreed  with  him  upon  the  subject  of  Holmes'  insolvency, 
and  that  it  was  best  that  a  settlement  should  be  made  with  him. 
They  accordingly  advised  Moore  to  settle  with  him  "  upon  the 
best  terms  he  conld  get."  At  their  solicitation,  Moore  made 
the  settlement,  and  informed  them  of  all  that  had  been  done. 
"They  did  not  disapprove  of  it,"  but  received  the  property 
which  had  been  conveyed  by  Holmes  in  trust  for  the  estate. 
When  they  received  it,  they  knew  that  both  Holmes  and  Moore 
had  mortgaged  it  before  the  settlement;  and  knowing  that 
fact,  they,  by  an  agreement  in  writing,  asBumed  payment  of 
the  notes  and  mortgages  made  by  Moore,  and  agreed  to  save 
Moore  harmless  from  any  liability  on  account  of  them. 

Instead  of  a  finding  that  the  executors  did  not  consent  to 
the  settlement,  or  authorize  it  to  be  made,  the  court  shoald 
have  found  that  they  did  not  consent  to  it  and  authorize  it. 

The  failure  of  the  court  to  find  according  to  the.facts,  and 
the  finding  of  certain  material  facts  being  against  the  evidence, 
that  reason  alone  was  sufficient  to  authorize  the  conrt  below  to 
grant  a  new  trial.  And  even  if  the  evidence  had  been  conflict- 
ing, and  the  court  was  satisfied  that  it  had  erred  in  adjadicat- 
ing  it,  this  court  would  not  disturb  the  decision ;  for  a  motion 
for  a  new  trial  is  a  motion  addressed  to  the  souud  legal  discre- 
tion of  the  conrt,  and  the  Appellate  Court  will  interfere  only 
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in  case  of  a  plain  abase  of  snoh  discretion.  {HaU  v.  Bark 
Enuly  Banning,  33  Cal.  526.) 

As  the  court  found  that  the  settlement  Bought  to  be  im- 
peached was  made  without  fraud,  it  was  a  material  fact  to  be 
found  tiiat  it  was  autbonzed  hy  the  executors ;  for  if  it  was  a 
fair  and  honest  transaction,  made  by  the  aatbority  of  the  ex- 
ecutors, and  in  the  interest  of  the  estate,  it  was  nnimpeachaUe. 
Ezecatore  and  administrators  bare  the  legal  rifiht  to  compound 
and  discharge  debts  due  to  their  testator  or  intestate.  (3  F. 
Wms.  381 ;  10  Smedes  &  H.  401;  Cha^xntme  t.  Chadboimte, 
9  Allen,  17S.)  "  An  administrator,"  says  the  Bupreme  Cooit 
of  Virginia,  "  is  invested  with  fall  dominion  over  the  asseta  of 
the  estate,  and  with  full  discretion  for  the  liquidation  and  aet- 
tlement  of  all  claims  due  to  or  froni  the  estate.  He  may  make 
settlements  and  compromises  with  creditors,  and  give  tbem 
confessions  of  judgments.  *  •  *  And  if  he  acts  fairiy,  in 
good  faith,  and  with  due  regard  to  the  interests  of  the  estate, 
the  distribotees  will  be  bound  by  his  acts,  and  be  will  be  jhu- 
tected."  {Boyd  t.  OgU^,  28  Gratt.  674.)  "  An  executor  is 
not  only  bonnd  to  compromise  and  release  a  debt  when  the 
interests  of  the  estate  require  it,  but  he  would  be  guilty  of  cul- 
pable neglect  if  ho  should  fail  to  do  so  and  lose  the  debt.  He 
is  bound  to  act  in  such  a  case  as  a  discreet  and  pmdent  man 
would  act  were  the  debt  his  own."    {In  re  S&itt,  1  Bedf.  336.) 

Such  a  power  belongs  to  all  tmsteea  for  the  benefit  of  the 
trnst  estate,  and  they  have  the  right  to  assame  the  responn- 
bility  of  judging  of  the  necessity  for  its  exercise.  The  dr- 
cumstanoes  which  may  render  it  necessary  are  presumably  bet- 
ter  ibiown  to  them  than  to  any  one  else.  Executors  and  ad- 
ministrators have,  therefore,  never  been  reqnired  to  obtain 
preliminary  authority  for  that  purpose  from  the  Probate  Conit, 
although  the  judgment  had  to  be  ultimately  approved  by  the 
coart  when  they  came  to  render  an  account  of  their  trust. 

Section  1588  of  the  Code  of  Civil  Procedure,  which  pro- 
vides that,  "  whenever  a  debtor  of  a  decedent  is  nnable  to  pay 
all  his  debts,  the  executor  or  administrator,  with  the  approba- 
tion of  the  Probate  Court  or  jadge,  may  compound  with  him, 
and  give  him  a  discharge  upon  receiving  a  fair  and  just  din- 
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•dead  of  biff  effects ;  h  compromise  may  also  be  authorized 
vhen  it  appears  to  be  just  and  for  the  beet  interests  of  the 
estate" — isinteDded  for  the  protection  of  executors aad  admin- 
istrators,  and  is  oot  restrictive  of  their  common  law  powers. 
"It  is  not  to  be  doobted,"  says  the  Snpreme  Coart  of  New 
Hampshire,  in  constming  a  similar  statnte,  "  that  before  the 
{nssage  of  the  statnte  an  administrator  might  lawfully  com- 
ponnd  with  a  debtor,  and  receive  less  than  the  amount  of  the 
-debt,  if  he  coald  show  that  what  he  had  done  was  beneficial  to 
the  estate.  Bnt  he  acted  in  some  peril  in  the  matter ;  for  if  an 
■objection  was  taken,  the  harden  of  proof  lay  upon  him  to  show 
that  he  had  acted  jndicionsly,  and  that  the  estate  had  not  been 
prejudiced  by  the  compromise.  To  obviate  this  difficulty,  and 
perhaps  also  to  remove  doabts  apon  the  subject,  the  statnte 
has  provided  a  mode  in  which  the  administrator,  by  obtaining 
a  previons  anthority  from  the  jndge,  may  compromise  with  » 
debtor  with  perfect  safety,  and  withoot  being  subjected  to  ex- 
pense in  sustaining  his  acts.  Bnt  the  right  to  compromise, 
which  existed  prior  to  the  passage  of  the  statute,  is  not  taken 
away.  It  may  still  be  exercised  as  before,  subject  to  the  same 
Kmitations  and  risks."  ( TPym«n's  Appeal,  13  N.  H.  18.) 
And  in  Chouteau  v.  Suydam,  21  N.  Y.  17d,  where  it  was  ob- 
jected that  an  executor  did  not  obtain  the  authority  of  the 
surrogate  to  compromise  a  daim  of  an  estate  parsnant  to  a 
statnte  which  anthorized  it,  it  is  said :  "  The  object  of  the 
statute  was  not  to  confer  upon  executors  and  administra- 
tors powers  which  otherwise  they  would  not  poBsess,  but  to 
afford  them  additional  protection  when  acting  in  good  faith  in 
the  exercise  of  their  common-Uw  powers.  Although  they  conld 
compromise  a  claim  or  compound  a  debt  without  the  aid  of  the 
statute,  still  they  might  perhaps  be  held  responsible  for  any 
•erious  error  in  judgment  in  so  doing.  The  statnte  enables 
them  to  obtain  the  sanction  of  the  judgment  of  the  surrogate 
in  addition  to  their  own,  and  thus  affords  them  additional  pro- 
tection if  their  conduct  is  fair  and  honest." 

Besides,  the  findings  in  this  respect  were  not  only  unsus- 
tained  by  the  evidence,  bnt  some  of  the  findings  of  law  were 
against  law ;  for  die  court  found,  that,  of  the  IIS  lots,  eleven 
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of  tbem  were  sold  at  atiction,  and  the  net  proceeds  of  the  alt 
api^ied  to  the  extiuguishinent  of  a  baUooe  dne  upon  the  par- 
chue-money  of  the  ODtstanding  title  which  Holtnee  had  bought 
in  pnreuant  to  the  tenne  of  the  contract ;  jet  it  fonnd,  as  nut- 
ter of  law,  that  Holmes  waa  not  entitled  to  be  credited  whh 
that  BQin.  Thia  decision  was  contrai7  to  law,  becanse  the  oat- 
standing  title  was  purchased  for  the  benefit  of  Holmes  and  tfae 
testator,  and  the  amoant  paid  for  it  was  to  be  credited  upon  the 
balance  of  the  unpaid  porchase^none;. 

Where  a  finding  of  fact  is  against  the  evidence,  and  a  fiod- 
ing  of  law  ia  contrary  to  the  finding  of  &ct,  it  is  not  emn-  hi  a. 
conrt  to.  grant  a  new  trial. 

Order  affirmed. 

MoKiKBTBT,  J.,  and  Boss,  J.,  coneorred. 


Fvwer  of  exeentor  or  admriilBtrator  to  eomproialia  elalMs.— At 

common  Uw  an  executor  bod  the  ilgbt,  when  the  interest  of  the  eatate  ic- 
qnlred  tt,  to  compTomiM,  compoand,  or  dlBcharEe  debts  due  tfae  d 
Whether  or  not  it  be  at  present  necessaty  or  proper  to  obi 
authority  from  a  Court  of  Probate,  or  wbetliei  the  ulUm&te  sanctioit  of  soch 
a  court  be  necesssiy  to  the  validity  of  such  acts  of  the  execut(»,  depends 
upon  the  statutes  in  the  seTeral  States.  But  these  statutes  do  not  confer  the 
right,  nor  have  they,  in  any  olwerved  inatuice,  materially  interfered  with  il. 
01  taken  it  away.  Boyd  v.  Oglesby,  23  QratL  (Va.)  674;  iB^jwrta  Owimb, 
1  Redf.  (N.  7.)  Wi:  Hufnagle's  EeUte,  28  Rtts.  L.  J.  121.  In  New  tark 
the  statute  (Itev.  Btat.  eth  ed.  95,  g  SB)  requires  that  an  order  be  obtained 
from  the  surrogate  before  the  executor  may  compromise  any  debt  due  Ae 
eatate,  which  may  be  either  a  debt  due  frmn  an  insolvent ;  or  one  as  to  whkk 
*  there  Is  doubt  as  to  the  liability  of  the  debtor.  Shepwd  v.  Ballen.  4  Sedt. 
SSa.  In  Bcmth  Carolina  the  statute  (Oenl.  Stat.  4S8,  §  9)  is  held  not  to  aOtO. 
compromises  valid  at  common  law,  such  compromises  being  sustained  as  (f 
couise.  Geiger  v.  Eaigler,  9  8.  C.  401.  In  Looisiana,  if  an  executor  makes 
a  compromise  without  authority  of  court  be  will  be  liable  for  the  amcRmt  <t 
it  unless  it  appear  that  the  debtor  was  insolvent,  or  that  the  liabili^  ww 
doubtful.  Fridge  v.  Buhler,  6  Ia.  Ann.  373.  But  the  common  law  rule  is 
that  where  an  executor  makes  a  compromise  in  good  faith,  pradcaitly, 
and  for  the  benefit  of  the  estate,  he  ia  not  cbargeable  with  the  debt  tJiSa  Is 
the  doctrine  In  Wymaa't  Appeal  (IB  N.  H.],  referred  to  in  the  opinion  above. 
Woolfalk  V.  Sullivan,  28  Ala.  MS;  Eatate  of  Uillenovich,  S  Nev.  ISl;  Pney 
V.  Qemson,  9  Berg.  A  R  204;  Berry  t.  Parkes,  8  Smed.  ft  H.  62S.  SocA 
compromises  inure  to  the  benefit  of  the  estate,  and  never  to  the  benefit  «f 
Balger  v.  Wilson,  4  Watta  A  B.  SOI.    An  agreement  t^  an  ei- 
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aedtoT  to  releue  ft  claim  of  tiiewtate  against  a  debtor  in  condderaUon  of  ui- 
Mhei  creditor  releutng  bis  own  claim  against  the  nme  debtor  It  valid,  and 
irtOiin  his  power.  J>aTenport  t.  Firat  Congregational  Sode^,  83  Wis.  B87. 
An  administrator  is  held,  In  Louisiana,  to  exceed  Us  fnoper  functions  even 
tj  entering  into  an  agreement  with  the  debtor  of  an  estate  to  extend  the 
ttane  of  payment  beyond  that  flzed  by  the  original  contract  I^ndiy  t.  De- 
lot.  36  Ia.  Ann.  181.  Omtra.  Martin  v.  Tarrer,  48  Hiss.  fil7.  An  executor 
may  snbmlt  a  matter  to  arbitration,  but  is  responsible  as  for  a  dettutaeit  if 
tbo  «Ute  It  Injoied  by  the  awaid.    Neltoa  v.  Cornwall,  11  Qntt  CTa)  TSi. 


Speed  vs.  Kbij<t. 

[Bft  lUHtattppi,  <7.] 

Chosbs  nf  AcnoN. — Place  of  DiarmBiiTioH. 

Aa  words  "all  personal  proper^  situated  in  this  State"  in  a  Uatnta  regnlatlng- 
■dmliiistrBtiTe  diatribntlon,  do  not  dnclade  money  depodted  in  bank  within  the 
State,  or  s  note  lecored  by  mortgige  on  land  therein,  when  the  bank-book  and 
note  are  fonnd  at  the.intastate'B  foreign  domicile,  and  admiidibralion  It  there- 
grantad. 

AfpSAL  from  the  Chancery  Court  of  Warren  county- 
John  A.  Uaeon  died  in  Louisiana,  on  January  17, 1881,  in- 
teetate,  leaving  him  surviving  two  aisters,  a  half  sieter  and 
three  half  brothers,  reaidentB  of  Korth  Carolina.  He  owned  a 
residence  and  other  property,  and  had  balances  to  his  credit  in 
the  yickshorg  Bank  and  the  MieeiBaippi  Valley  Bank.  He 
■Ibo  owned  a  note  secured  by  mortgage  on  land  in  Warren 
eoanty.  Administration  waa  granted  in  Louisiana,  on  February 
19,  1881,  to  deceased's  physician,  the  appellee.  The  bank- 
books, note  and  mortgage  were  found  in  deceased's  residence 
and  duly  inventoried.  The  appellee  filed  a  certificate  of  his 
appointment  with  the  clerk  of  Warren  county,  and  the  Chan- 
cery Court  of  that  county  recognized  his  authority  to  act 
within  this  State.  On  Febmary  28, 1881,  that  court,  on  the 
petition  of  the  sisters  of  the  full-blood,  appointed  appeUant,  the 
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law  partner  of  the  sisters'  coausel,  administrator  aod  reroked 
the  order  recognizing  appellee.  This  action  was  withont 
notice  to  appellee,  who  petitioned  for  a  rehearing.  Pending  thk 
contest  the  Looisiana  court  decreed  sn  immediate  distribntioB 
of  the  estate.     Thereupon  appellee  was  re-instated  in  his  cffiee. 

O.  Oordon  Adam,  tor  appellant. 

Bii<A  <Ss  Clark  and  Pittman,  Pitiman  <Ss  Smith,  for  ap- 
pellee. 

CooPEB,  J.  On  a  former  day  of  this  term  we  reverBed  tihe 
'decree  of  the  court  below,  because  the  record  showed  the  jho- 
priety  of  the  appointment  of  the  appellant  as  administrator  of 
^e  estate  of  Mason,  there  being  property  (debts  dne  the  intes- 
tate) in  this  State,  and  declined  to  pass  npon  all  the  qneatiom 
presented  by  connsel  for  the  appellee,  becaose  we  oonsidcdred 
them  prematarely  presented,  as  thej  ought  to  arise  on  an  i^ 
plication  for  distribution,  and  not  apon  a  motion  to  reroke  the 
letters  of  the  administrator  appointed  by  the  courts  of  this 
State.  Upon  the  reqnest  of  connsel,  both  for  the  appetlaot 
and  appellee,  and  nnderstanding  that  the  parties  now  befcoe 
the  coort  really  represent  the  two  classes  of  distributee*,  we 
have  considered  the  case  aa  if  it  was  on  proceedings  for  dis- 
tribntion.  The  caose  is  to  be  decided  upon  the  conBtraction  of 
§  1270  of  the  Code  of  1880,  which  is  as  follows :  "  All  per- 
sonal property,  sitoated  in  this  State,  shall  descend  and  be  dis- 
tribated  according  to  the  laws  of  this  State  regalating  the 
descent  and  distnbntion  of  snch  property,  regardless  of  all 
marital  rights  which  may  have  accrued  in  other  States,  and 
notwithstanding  the  domicile  of  the  deceased  may  have  been  in 
another  State,  and  whether  the  heirs,  or  persons  entitled  to 
distribution,  be  in  this  State  or  not ;  and  the  widow  of  mdi 
deceased  person  shall  take  her  share  in  the  personal  eetate  ae- 
•cording  to  the  laws  of  this  State."  On  the  part  of  the  appellee 
it  is  contended ;  First,  that  the  words  "  personal  property  sit- 
oated in  this  Stete  "  do  not  include  choses  in  action  held  by 
one  who  dies  domiciled  in  another  State ;  and  secondly,  if  they 
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do,  ihe  Btatnte  is  onconstitntional,  being  an  attempted  diBtribn- 
tion  of  property  DOt  within  the  territorial  limite  of  the  State. 
Careful  and  extended  research  has  failed  to  discover  in  the 
laws  of  any  other  State  or  conntrj  any  similar  etatntory  regula- 
tioD,  and  we  are  left  to  determine  from  the  statute  and  its 
subject  the  fair  import  of  its  terms.  We  begin  by  saying  that 
we  entertain  no  donbt  of  the  power  of  the  legislatnre  to  over- 
toni  the  fiction  of  law  that  personal  property  has  its  sitvj  at 
the  domicile  of  the  owner,  and  to  make  it  distribntable  by  the 
laws  of  this  State ;  that  the  chancter  of  the  property  in  no 
manner  impairs  the  power ;  that  the  locality  given  to  choses  in 
action,  by  the  fiction  that  it  follows  the  person  of  the  owner, 
is  as  B(iB(»ptible  to  be  changed  and  fixed  at  the  place  of  the 
residence  of  the  debtor  for  the  purposes  of  distribntion,  as  the 
fiction  that  tangible  property  is  governed  by  the  laws  of  the 
domicile  may  be  changed  and  fixed  at  the  place  of  the  actnal  ' 
situs  of  the  property.  The  fiction  is  not  a  rale  of  international 
law,  bnt  a  mere  principle,  which  produces  uniformity  of  judi- 
cial action,  and  is  applied  by  the  courts  through  comity/  but 
which  DO  court  would  enforce  against  either  a  positive  statute 
or  the  public  policy  of  its  State.  Whether  choses  in  action  are 
iuoladed  in  the  words  "  personal  property  situated  in  this 
State "  ifi  a  question  in  the  solution  of  whidi  we  have  experi- 
enced great  difficulty,  and  whidi  we  are  unable  to  determine 
with  entire  satisfaction  to  ourselves.  Personal  property, 
whether  of  a  tangible  or  au  iutan^ble  character,  is  considered 
as  located,  for  the  purposes  of  administration,  in  the  territory 
of  that  State  whose  laws  must  furnish  the  remedies  for  its  re- 
duction to  possession.  When  the  laws  of  sneh  State  are  ap- 
pealed to  for  authority  and  aid,  the  fiction  yields  to  the  fact, 
and  die  courts  for  all  purposes  of  administration  enforce  the  . 
laws  of  the  State  under  whose  authority  they  act.  When,  how- 
ever, in  the  course  of  administration,  that  point  is  reached  at 
which  distribution  is  to  be  made,  the  fund  is  nsually  remitted 
to  the  domiciliary  administrator,  but  is  sometimes  distributed 
by  the  court  having  charge  of  the  property,  in  which  event  dis- 
tribution is  made  according  to  the  law  of  the  domicila  For 
the  purposes  of  administration,  therefore,  porsona!  property  is 
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ritaated  in  tbat  State  in  whicli  it  is  found,  or,  in  cases  of  Aumm 
in  action,  in  which  the  debtor  residee ;  for  the  pnipoMS  at  dii- 
tribntion  it  is  situated  in  the  State  of  the  domicile  of  the  a- 
testate  or  testator. 

The  appellant  conteDds  that  hj  the  terms  of  oar  statnte  all 
persooal  property  which  is  subject  to  adminiBtmtton  in  tlw 
State  is  also  to  be  distribnted  according  to  its  laws,  while  tte 
appellee  argnes  that  the  statute  applies  only  to  snch  tan^ble 
property  as  has  an  actoal  situation  here.  The  words  "  perwwd 
property,"  if  not  limited  in  their  operation  by  the  words  **  ait- 
uated  in  this  State,"  are  certainly  broad  enongh  to  embne* 
choees  in  action,  and  ordinarily  we  think  wonld  include  them. 
The  SDggestion  made  in  the  case  of  Mclntyre  v.  Ingrakaat^ 
S5  Miss.  2S,  that  the  words  "personal  estate"  do  not  inclode 
^  promissory  notes,  is  not  supported  by  the  anthoritieB  cited. 
But  the  personal  property,  which  the  statnte  declares  shall  be 
distributed  according  to  our  laws,  is  personal  property  giiuatai 
in  this  State.  Without  desijiling  what  would  be  the  reenlt  if 
both  the  evidence  of  the  debt  and  the  debtor  were  within  this 
State  at  the  death  of  the  intestate,  or  whether  there  may  not 
be  cases  in  which,  thongb  the  evidence  of  the  debt  may  be  is 
the  hands  of  the  iotestate  at  the  time  of  bis  death  at  his  d<»ni- 
eile  in  another  State,  the  statute  might  be  held  to  indnde  the 
debt  as  situated  in  this  State,  we  are  of  the  opinion  that  under 
the  circumstances  shown  by  the  record  in  this  'cause  the  dioses 
in  action  described  in  the  proceedings  cannot  be  considered  as 
personal  property  situated  in  this  State.  A  bequest  of  all  on^s 
personal  estate,  or  of  all  his  goods  and  property,  passes  his  notes 
and  other  choses  in  action.  Anon.  1  F.  Wms.  367 ;  OridUim 
y.  Symea,  3  Atk.  61 ;  Moore  v.  Moore,  1  Bro.  Oh.  J27.  But  a 
bequest  of  all  the  personal  property  situated  in  a  particnlar 
place  does  not  pass  choses  in  action,  except  such  periiape  as  are 
Qsaally  treated  as  money. 

In  Fleming  ▼.  Brook,  1  Sch.  &  Lefr.  818,  the  testatM-  be> 
qneathed  to  Mrs.  Fleming  "  all  my  property  of  whateTO* 
nature  or  kind  the  same  may  be  that  may  be  found  in  her  borne 
in  Duke  street,  except  a  bond  of  F.  M,  Ecq.,  in  my  writiug^boz 
in  the  said  house  contained."    Another  bond  secured  by  m<Ht- 
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g^gB,  and  the  mortgage  and  sevenl  banken'  receipta,  at  the 
death  of  the  testator,  were  foniid  in  the  house.  It  waa  held 
that  neither  the  bond  nor  the  bankers'  receipts  passed,  beeanse 
<ihiO0eB  in  action  have  no  localitj.  In  Moore  t.  Moore,  1  Bro. 
Ob.  137,  a  beqaeet  of  "all  my  goods  and  chattels  in  Suffolk" 
was  held  not  to  pass  a  bond  found  in  a  drawer  in  the  hoose  in 
Sn&tlk,  the  chancellor  saying :  "  Choaee  in  action  hare  no 
locality ;  bonds  have  no  more  locality  than  o^er  chosee  in  ac- 
tion, otherwise  than  by  drawing  the  jurisdiction  of  the  Eccle- 
tiastical  Court." 

To  the  same  effect  are  many  other  casea.  Jonet  y.  Srft<m, 
4  Vea.  166  ;  Mer^ord  v.  Lncihw,  1  Bear.  1 ;  Peim.iman  y. 
.  Frmch,  17  Pick.  404 ;  Brooke  v.  Tv^mer,  1  Sim.  671 ;  Oreen 
V.  Symotidty  1  Bro.  Gh.  129,  n.;  PopAam  t.  Ayleslmry,  Ambl. 
«8 ;  Arnold  v.  Arnold,  3  Myl.  &  K.  3C5 ;  KendaU  v.  £endaU, 
4  Ross.  360 ;  Sogers  v.  Thomas,  2  Keen,  8 ;  Jackson  v.  Bob- 
insOKy  1  Yeatee,  101.  And  the  rnle  may  be  considered  as 
settled,  that  where  the  words  used  are  broad  enongh  to  indnde 
chosee  in  action,  yet  if  they  fix  a  locality  to  the  property  given 
th^  will  be  considered  as  ezdnded,  nnlesa  tiiere  are  other 
wwds  evidencing  an  intention  to  indnde  them,  beeanse  they 
haveno  locality.  Unless,  then,  we  can  construe  the  statute  as 
fixing  the  locality  in  this  State  of  all  debts  dne  by  persons  res- 
ident here,  the  debts  dne  to  the  intestate  are  diBtribntable 
under  the  laws  of  the  State  of  Lonisiana,  in  which  he  was 
domiciled.  Such  a  conatmction  would  greatly  simplify  the 
administration  of  the  estates  of  non-residents,  and  relieve  ns 
from  many  complications  which  may  and  must  arise  in  admin- 
istrations which  are  original  and  independent  as  to  tangible 
property  situated  here,  and  ancillary  as  to  chosee  in  action  re- 
duced to  possession  by  the  administrator.  Bnt  the  rule  is  so 
well  established  that  choses  in  action  have  no  locality,  that  we 
must  eondnde  that  the  legislature,  if  intending  to  abrogate  it, 
would  have  done  so  in  direct  and  positive  language.  It  is  said 
that  the  sti^ntoiy  provision  found  in  our  laws  had  its  origin  in 
the  desire  to  protect  the  inetitntion  of  slavery,  and  was  adopted 
to  put  aUve  property  on  the  same  footing  with  real  estate ; 
whatever  may  have  been  the  intention  of  the  provision,  it  ia 
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certainly  applicable  to  all  penoDat  property  of  a  tangible  d>ar 
acter  situated  here,  but  we  are  not  able  to  say  that  it  ms  in- 
teDded  to  embrace  choses  Id  action  owned  by  a  non-rendent; 
wbicb  are  entirely  disconnected  with  any  bnsinesB  condncted 
in  this  State.  The  mle  tbat  anch  property  has  its  tittu  at  tbe 
domicile  of  the  owner  is  Qnirersally  recognized,  and  may  be 
■aid  to  be  aa  well  establiBhed  as  if  declared  by  a  poratire  statute, 
and  we  are  anwilling  to  hold  it  to  be  abrogated  by  implicatimL 
The  decree  of  the  chancellor  will  be  affirmed,  bnt  the  costs  of 
this  proceeding,  both  in  this  conrt  and  in  the  conrt  below,  will 
be  paid  by  the  appellee  out  of  the  f  nnds  of  the  estate. 
Decree  accordingly. 


Webb  va.  Dtb. 

[18WMtVin5lBk,878.] 

WxtOHT    or      TSSTDCONT    OF    SUBSOBIKNO    WTTHBSaXS. —  ApKBg- 
BnjTT   OF  ATTSSTATION  OLAUSS. 

Hie  qnaatloii  of  the  due  eieenUoQ  of  a  will  is  to  be  determined  like  any  oUmt, 
Id  yiew  of  all  tbe  legitimate  eridence  Id  tbe  caae ;  and  no  oontrolling  effect  ia 
to  be  ^ven  to  the  teatlmonj  of  tbe  Hnbaoribing  witoBuea.  Tliur  diraet  par- 
ticipatioD  In  tbe  tranBaclioo  mntt  of  ooQiee,  nnder  ordiDaij  drcmnataaeaa,  |^ 
(Teat  wsif^bt  to  tbalr  teoUmonj ;  but  it  la  liable  to  be  rebutted  b;  other  airl- 
draee,  either  direct  or  drcomataatUI. 

Upcn  en  iosne  devitanl  vtl  mm  a  certifluate  of  atteatation  idgned  by  the  anbaorib- 
ing  witaeasBB,  Bbowlng  that  all  the  requirementa  of  the  rtatnta  for  tbe  laEd 
execnlion  of  the  -will  bare  been  oomplled  with,  is  proper  to  go  t«  the  Jvrj  with 
the  other  avidenoe  on  the  quastJoa  of  tbe  doe  execution  of  tbe  wiU. 

A  will  mast  be  mbeoribed  bat  Deed  not  be  proree  bf  two  itlnafing  witneaeea. 

Afpbal  from  and  supersedeas  to  a  decree  of  the  Cirmit 
Court  of  the  county  of  Eitchie. 

The  facts  of  the  case  are  safficiently  stated  in  the  opiniML 

Walter  S.  Sands,  and  ff.  0.  Showalter,  iat  appeUants. 

John  A.  Sutchifisotif  for  appellee. 
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Johnson,  Pbbbident.  A  paper-writing  porporting  to  be 
the  last  vill  and  teatament  of  Benjamin  Webb,  dated  the  29th 
d&7  of  AngoBt,  1861,  purporting  to  be  signed  and  sealed  by 
.  the  said  testator,  and  witnessed  by  William  Harris  and  Philip 
James  Frederick,  Jr.,  whose  names  are  signed  below  the  fol- 
lowing attestation :  "Signed,  sealed,  pnblisbed  and  declared 
bj  the  said  Benjamin  Webb  as  and  for  hie  last  will  and  testa- 
ment in  tbe  presence  of  4ib,  who,  at  his  reqnest  and  in  his  pres- 
ence, and  in  the  presence  of  each  other,  have  subscribed  onr 
names  as  witnesses  thereto,"  was  presented  to  the  Connty 
Court  of  Eitchie  eonnty  on  the  10th  day  of  June,  1879,  for 
probate,  and  the  order  of  the  Connty  Conrt  shows,  that  it 
"  was  daly  proven  by  Philip  James  Frederick,  Jr.,  one  of  the 
snbecribing  witneBses  thereto;  wherenpon,  the  said  Philip 
James  Frederick,  Jr.,  appeared  in  open  conrt,  and  being  dnly 
awom,  testified  that  he  was  present,  and  the  testator,  Benjamin 
Webb,  acknowledged  the  said  writing  to  be  his  wilt,  although 
he  did  not  see  him  sign  his  name  thereto,  and  he  in  his  pre&> 
ence,  at  bis  request,  and  in  the  presence  of  William  Harris, 
tlie  other  sabscribing  witness,  who  is  now  deceasedi^  signed  his 
name  as  a  witness  thereto,"  and  the  signatore  of  said  other 
subscribing  witness,  William  Harris,  being  proved,  the  will 
was  admitted  to  probate.  On  the  29tb  day  of  August,  1879,. 
the  plaintiff,  John  Webb,  filed  his  bill  in  the  Circuit  Court  of 
Bitchie  county  against  the  proper  parties,  charging  that  said 
paper-writing  was  not  the  will  of  Benjamin  Webb,  deceased, 
because  at  the  time  said  will  was  attested  it  was  not  signed  by 
the  said  Benjamin  Webb,  and  that  the  testator  never  acknowl- 
edged the  said  paper  as  his  will  in  the  presence  of  the  witness, 
Frederick,  &c.  The  bill  further  charges,  that  the  testator,  at 
the  time  Uie  said  will  purports  to  have  been  executed,  was  of 
unsound  mind,  and  that  undue  influence  was  exerted  over  him 
to  induce  him  to  make  said  will,  if  he  did  execute  the  same. 
The  bill  prays  for  an  issue  deviaavit  vel  nan.  The  defendants 
answer,  denying  the  allegations  of  the  bill. 

On  the  30th  day  of  October,  1879,  the  issue  was  ordered  in 
the  usual  form,  and  was  tried  at  the  April  term,  1880  ;  and  on 
the  29th  day  of  April,  1880,  the  jury  rendered  a  verdict  in  fa- 
vor of  the  will,  which  verdict  the  court  approved  and  dis- 
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missed  the  pluntiff's  bill.  At  the  trial  of  the  iflsoe  the  ood- 
teiBtsDtfl,  John  Webb  and  others,  saved  three  bilk  of  ezeeptioiiB. 
The  first,  to  the  admission  as  evideiice  to  the  jury,  of  Uie  attes- 
tation to  the  vill  and  the  aignatnres  thereto  of  the  sabscrilHi^ 
iritnesBes ;  the  second,  to  tlie  giviDg  of  two  of  the  instmetioM 
asked  for  by  the  proponents  of  the  will ;  the  third,  to  the  n- 
fnaal  of  the  conrt  to  set  aside  the  rerdict  of  the  jurj  and  gnnt 
a  new  triaL  Did  the  conrt  err  to  the  prejudice  of  the  ^pd- 
lantfl  in  the  matters  complained  of  f 

The  witness,  Frederick,  says,  in  bis  eridenoe  on  the  isme, 
that  be  did  not  see  the  name  of  Benjamin  Webb  to  the  will, 
when  he  witneaaed  it.  When  recalled,  he  aaid :  "Wben  I 
signed  my  name  to  the  paper  *  *  *,  I  looked  st  it  to  see 
what  names  were  on  it.  I  saw  the  seal  or  scroll  on  the  ri^it 
hand  side  bnt  did  not  see  Benjamin  Webb's  name  there."  Oi 
-cross^zamination,  he  said :  "I  saw  the  ac^vll  to  the  paper; 
that  is  my  recollection  about  it  now.  I  hare  since  talked  to 
Showalter  and  Braiden  about  it.  I  do  not  recollect  that  I  bkw 
the  name  of  Benjamin  Webb  to  the  paper.  I  will  not  say 
that  it  was  not  there  when  I  signed  my  name,  bat  I  do  not  re- 
collect of  seeing  it."  Frederi(^  was  the  miller  at  the  testator) 
mill,  and  aside  from  his  testimony,  it  is  not  shown,  whit  de- 
gree of  intelligence  he  possessed.  He  says  he  did  not  read  the 
will  or  the  attestation  clanse  to  the  will,  nor  was  there  any  pait 
thereof  read  to  him ;  that  Benjamin  Webb  came  down  to  the 
mill,  where  he  was  at  work,  and  asked  witness  to  go  to  his 
office,  saying :  "  I  want  yon  to  go  to  my  office  and  witness  a 
paper  for  me."  "I  at  once  went  to  the  office,  and  there  foond 
Wm.  Harris  sitting  by  the  window  with  a  paper  before  him  an 
the  desk;  he  tamed  to  Benjamin  Webb  and  said,  'Sqaiie 
Webb  is  this  yoar  witness,'  to  which  Benjamin  Webb  replied, 
*  Yes,  he  is.'  William  Harris  then  donbled  over  the  paper  and 
said :  '  Write  yonr  name  there,'  and  I  did  then  write  my  name 
in  the  place  as  directed  by  him,  in  the  presence  of  the  said 
Webb  and  Harris.  Mr.  Webb  saw  me  write  my  name  on  the 
paper.  There  were  no  other  witnesses  then  present  at  that 
time.  I  then  said, '  If  yon  old  gentlemrai  get  me  into  tronUe 
about  this,  yon  may  look  out.'     William  Harria  replied, '  Yoa 
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need  not  be  afraid,  Mr.  Frederick,  I  will  be  with  yon.'  At  the 
time  I  Bigned  the  paper  I  think  William  Harris'  signature  was 
■on  it  just  above  mine.  I  did  not  see  Harris  sign  his  name  to 
the  paper,  neither  did  I  see  the  name  of  fienjamin  Webb 
thereto.  I  did  not  at  that  time,  while  in  the  ofiBce,  know  what 
the  paper  I  signed  was.  I  did  not  read  the  body  of  it  nor  the 
attestation  clause,  nor  was  the  same  or  any  part  thereof  read  to 
me ;  neither  did  Benjamin  Webb  or  William  Harris  at  that 
time  inform  me,  while  in  the  office  together,  what  the  paper  I 
signed  was.  Benjamin  Webb  was  not  seated  while  I  was  in 
the  office ;  and  Benjamin  Webb  did  not  say  anything  while  I 
was  in  the  office,  except  what  I  have  already  said.  He  said, 
*  Yes,  he  is,'  in  answer  to  William  Harris'  question,  '  Is  this 
jonr  witness  t ' " 

The  will,  aa  well  as  the  order  of  the  County  Court,  admit- 
ting it  to  probate,  was  before  the  jaiy.  The  signature  of 
William  Harris  was  proved  to  be  his  genuine  signatare  ;  and 
it  was  also  proved,  that  the  will  and  attestation  clause  were  in 
the  handwriting  of  said  William  Harris,  and  that  said  William 
Harris  wrote  a  great  many  legal  papers  and  wills ;  that  be  was 
a  magistrate,  and  familiar  with  legal  papers.  From  the  weight 
of  the  testimony  there  can  be  no  doubt  that  the  sigDatnre  of 
Benjamin  Webb  to  the  will  is  genuine. 

One  witness,  Benjamin  F.  Stewart,  testifies,  that  about  the 
last  of  August  or  first  of  September,  1861,  Benjamin  Webb 
took  him  into  a  room  and  fastened  the  door,  and  showed  him 
the  will  in  question,  and  asked  his  opinion  about  one  of  the 
bequests ;  and  he  observed  to  him  that  it  was  not  signed,  and 
he  said:  "  He  did  not  know  that  he  ever  would  sign  it,  until 
he  was  sure  Minerva  Webb  got  an  equal  share  of  the  personal 
estate  with  his  other  children."  On  cross-examination  he  said 
he  had  married  Mr.  Webb's  sister ;  said,  "  I  think  this  is  the 
paper  Benjamin  Webb  showed  me.  Harris's  and  Frederick's 
names  were  on  the  paper  Benjamin  Webb  showed  me."  He 
had  not  seen  the  paper  from  that  time  until  the  trial. 

In  the  presence  of  the  jury  the  contestants  waived  the 
chai^  of  incapacity  and  undue  influence.    So  the  only  ques- 
tion before  the  jury  was  as  to  the  ezecntion  of  the  will 
TOL.  n.— 89 
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The  result  of  the  anthoritieo  is,  that  the  question  of  the  doe 
eiecntioD  of  a  wiU'ie  to  be  determiDed  like  anj  other  to  view 
of  all  the  legitimate  evidence  in  tlie  case ;  and  no  controlling 
effect  is  to  be  pven  to  the  teatimon;  of  the  sabecribiog  wit- 
nesses. Their  direct  participation  in  the  transaction  most  of 
coarae,  under  ordinary  circnniBtanceB,  give  great  weight  toth^ 
testimony  ;  bnt  it  is  liable  to  be  rebutted  by  other  evidence 
either  direct  or  circnmetantial.  Orsa-  v,  Oraer,  24  N.  T.  52. 
In  that  case  there  were  two  witQeases  to  the  will,  one  of  whom 
was  dead,  and  the  other  testified  npon  the  trial,  that  the  will 
was  not  signed,  or  the  signatare  thereto  acknowledged  in  his 
presence ;  and,  that  it  was  not  declared  by  the  teatator  to  be 
his  will.  The  certificate  of  attestation  was  fall,  and  showed, 
if  tme,  a  perfect  compliance  with  the  requirements  of  the  etat- 
nte.  The  signatures  of  the  testator  and  the  deceased  witDcsa, 
Toe,  were-pro^ed  to  be  genuine,  and  the  body  of  the  will  ww 
in  the  handwriting  of  the  deceased  witness,  Toe,  who  was  aim 
shown  to  have  been  a  jnstice  of  the  peace,  and  accnstomed  to 
draft  and  attest  teatamentarv  papers.  The  Snpreme  Court 
decision  holding  the  will  not  ezecnted  was  reversed. 

In  Brinkerhaff  v.  Jiemun,  8  Paige,  489,  it  was  held,  that 
where  an  instmment  propounded  as  a  will  was  wholly  in  the 
handwriting  of  a  third  person  and  was  ezecnted  by  the  dece- 
dent  merely  by  signing  it,  and  acknowledging  it  to  be  her  hand 
and  seal  in  the  presence  of  the  subscribing  witnesses,  and  the 
instmment  was  not  read,  nor  was  anything  said  at  the  time, 
from  which  the  witness  understood  it  to  be  a  will,  it  was  not 
duly  ezecnted  and  published  by  the  executrix  so  as  to  make  it 
a  will,  valid  under  the  provisions  of  the  statute,  although  the 
attestation,  which  was  not  read  by  or  in  the  hearing  of  the  wit- 
nesses, stated  the  will  to  have  been  duly  published  in  the  pres- 
ence of  such  witnesses.  It  was  in  this  case  farther  held,  that 
where  the  subscribing  witnesses  to  a  will  have  snbscribed  tfaar 
names  as  witnesses  at  the  end  of  the  attestation  dause,  showing 
that  all  the  formalities  requisite  to  the  execution  of  a  valid  will 
were  complied  with,  the  mere  inability  of  the  witneases  to  re- 
collect that  the  testator  published  the  instrument  as  his  will, 
is  not  enffident  to  invalidate  the  same;  bnt  if  the  witnesses 
recollect  and  declare  on  oath,  that  the  testator  did  not  declare 
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the  iDStrament  to  be  his  will,  aad  tliat  tbe  attestatioa  clause 
was  not  read  and  nnderetood  at  tbe  time  of  tbe  execution,  tbe 
will  was  not  duly  executed  ander  tbe  Btatate.  In  that  ease 
both  the  sabscribing  witneBses  expresslj  disproved  tbe  state- 
meota  in  tbe  attestation,  to  which  tbey  bad  Babscribed  their 
names.     To  tbe  same  effect  is  Leioia  r.  Lewis,  11  N.  Y.  221. 

In  Kdsmi  v.  Mc&iffeH,  3  Barb.  Chy.  158,  it  was  held,  that 
where  one  of  tbe  anhscribing  witnesses  to  a  will  ^weare,  that 
all  tbe  foroialities  required  by  tbe  statute  were  complied  with 
in  the  execution  thereof,  the  will  may  be  admitted  to  probate, 
notwithstanding  tbe  other  sabscribing  witness  may  not  be  able 
to  recollect  tbe  fact ;  and,  also,  where  the  attestation  claose 
of  a  will  states,  that  the  will  was  signed,  sealed  and  published 
by  tbe  testator  as  Ijis  last  will  and  testament  in  the  presence 
of  tbe  attesting  witnesEea,  who,  at  bis  request  and  iu  bis  pres- 
ence, enbscribed  their  names  as  witnesses  thereto,  tbie  after  a 
considerable  lapse  of  time,  and  when  it  may  be  reasonably 
supposed,  that  the  particular  circumstances  attending  the  ex- 
ecution of  the  will  have  escaped  tbe  recollection  of  the  at- 
testing witnesses,  is  a  circumstance,  from  which  tbe  court  or 
jury  may  infer  that  the  reqalsites  of  the  statute  were  com- 
plied with. 

In  Peck  V.  Carey,  27  N.  Y.  9,  it  was  held,  that  tbe  signa- 
ture of  the  testator  or  bia  acknowledgment  thereof  iu  the 
presence  of  the  attesting  witnesses  and  his  publication  of  the 
instrument  as  bis  will,  were  proved  by  the  attestation  clause 
and  the  surrounding  circumstances,  thongb,  after  the  expira- 
tion of  two  years  none  of  the  witnesses  could  testify  that  they 
saw  tbe  testator  sign  tbe  will  or  beard  him  acknowledge  his 
signature,  or  beard  tbe  attestation  clause  read,  which  distinctly 
affirmed  tbe  signature  and  publication  of  tbe  will. 

In  White  V.  Trueteea  of  the  British  Museum,  6  Bing.  810, 
it  appeared,  that  tbe  paper-writing  in  question  was  wholly  in 
the  testator's  handwriting  except  the  names  of  the  witnesses  ; 
that  White  signed  it  before  it  was  signed  by  tbe  witnesses  or 
either  of  them ;  that  about  five  months  before  his  death  be 
requested  two  of  the  witiiessos  to  sign  their  names  to  tbe  aaid 
writing,  wbicb  they  did  in  tbe  presence  of  said  White ;  but 
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thej  did  not  see  the  siguatnre  of  said  White  to  ttie  said  iMper- 
writinfr.  and  were  not  informed  at  that  or  any  other  time  1>t 
said  White,  what  waa  the  nature  of  the  Baid  writing,  or  the 
paqwBe,  for  which  he  requested  them  to  sign  it ;  that  about 
three  monthB  before  his  death,  Baid  White  reqneeted  the  other 
witness  to  sign  said  paper^writing,  which  he  immediately  did 
in  White's  presence,  and  was  then  informed  by  said  White, 
that  said  paper-writing  was  his  will ;  that  said  paper-writing 
conaiated  of  two  sheets,  whic^  were  both  in  the  aame  room, 
at  the  time  the  respective  signatures  of  the  three  witneeeee 
were  placed  thereto ;  and  that  said  White  was  of  sonnd  and 
disposing  mind  and  memory',  at  the  time  he  signed  the  p^per. 
and  at  the  times  the  witneseee  subscribed  their  names  thereto. 
It  appeared  from  the  inspection  of  the  said  paper-writing,  that 
the  signatures  of  the  three  persons  thereto  could  not  have  been 
placed  there  with  any  other  pnrpose  than  to  make  them  wit- 
nesses to  the  will ;  and  that  immediately  above  their  Eigna- 
tnres  there  was  written  in  the  handwriting  of  the  testator 
these  words :  "  In  the  presence  of  ns  as  witnesses  thereto." 
Tindal,  C.  J.,  qnoted  the  Statute,  29  Car.  II,  ch.  3,  §  5,  as  f*^ 
lows :  "  That  all  devises  and  beqnests  of  any  lands  or  tene- 
ments shall  he  in  writing,  and  signed  by  the  party  bo  devising 
the  same,  or  by  some  other  person  in  his  presence  and  by  hie 
express  direction,  and  shall  be  attested  and  sahscribed  in  the 
presence  of  the  said  devisor  by  three  or  four  credible  witneeses. 
or  else  they  shall  be  utterly  void  and  of  none  effect,"  and  held, 
that  the  will  was  executed  as  the  statute  required,  concluding 
his  opinion  in  these  words :  "  When,  therefore,  we  find  the 
testator  knew  this  instrument  to  be  his  will,  that  he  produced 
it  to  three  persons  and  asked  them  to  sign  the  same,  that  he 
intended  them  to  sign  it  as  witnesses,  that  they  subscribed 
their  names  in  his  presence  and  returned  the  same  identical  in- 
strument to  him,  we  think  the  testator  did  acknowle«lge  in  fact 
though  not  in  words  to  the  tliree  witnesses,  that  the  will  wss 
his.  For  whatever  might  have  been  the  doubt  upon  the  tme 
construction  of  the  statute,  if  the  case  were  rea  integra,  yet 
as  the  law  is-now  fully  settled,  that  the  testator  need  not  sign 
his  name  in  the  presence  of  the  witnesses,  bnt  that  a  bare  ic- 
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knowledgment  of  his  bandwritiDg  is  a  auffioient  eignatnre  to 
make  their  attestation  and  subscription  good  within  the  statute, 
tbongh  such  an  acknowledfi^ent  coarejs  no  intimation  what- 
ever, or  means  of  knowledge,  either  of  the  nature  of  the  instm- 
ment  or  the  object  of  the  signing,  we  think  the  facta  of  the 
present  case  place  the  testator  and  the  witnessee  in  the  game 
aitoation  ae  they  stood  where  snch  oral  acknowledgment  of 
signatnre  has  been  made ;  and  we  do,  tlierefore,  npon  the  prin- 
ciple of  these  decieiona,  hold  the  execution  of  the  will  in  ques- 
tion to  be  good  within  the  statute. 

In  The  Goods  of  Ann  Rav^ins,  2  Cartels,  326,  there  was  a 
motion  to  probate  the  will  of  said  Ann  Bawlins.  It  appeared 
that  the  deceased  signed  her  name  to  the  will  not  in  tbe  pres- 
ence of  witness,  and  shortly  afterwards  produced  the  will  be- 
fore two  witnesses,  and  said :  "  Sign  your  names  to  this 
paper,"  which  they  did ;  it  was  held,  not  to  be  an  acknowledg- 
ment of  her  signature,  under  the  9th  sec.  of  1  Vict.  ch.  26. 
Sir  Herbert  Jenner  said :  "  Can  the  signatare  to  this  will  be 
said  to  have  been  made  or  acknowledged  by  the  testatrix  in 
tbe  presence  of  the  witnesses,  as  required  by  the  9th  aec.  of 
the  statute  \  From  the  affidavit  it  appears,that  all  the  deceased 
did  was  to  request  the  witnesses  to  sign  their  names  to  the 
paper-writing,  saying  it  was  a  will,  or  that  the  signatare  was 
here ;  I  cannot  hold  this  to  be  a  euffieient  compliance  with  the 
statute,  and  I  must  reject  the  motion." 

lu  Chtmbert *&Ya^fMt^  v.  The  QueeiCs  Proetor,  2  Onrteis, 
415,  of  the  three  witnesses  to  the  will,  two  deposed  that  the 
testator  did  not  sign  the  will  in  their  presence,  the  other,  that 
he  did,  the  court  believing  from  the  evidence  that  the  testator 
did  sign  the  will  in  the  presence  of  the  witnesses,  declared  it 
to  have  been  duly  executed.  The  attestation  in  that  case,  over 
the  signatores  of  the  three  witnesses,  was  ae  followa :  "  Signed, 
sealed,  declared  and  delivered  by  the  said  testator,  Thomas 
Thompson,  as  his  last  will  and  testament  in  the  presence  of 
ns," 

In  Blake  v.  Knight,  8  Carteia,  517,  neither  of  the  three 
aabacribing  witnesses  to  tbe  will  of  Edmnnd  Blake,  remem- 
bered that  his  signature  was  to  the  will,  when  they  signed  it. 
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William  Brewer  eaid :  "  I  did  not  see  the  oame  '  Edmund 
Blake '  at  that  time,  as  I  Bee  it  now  oppoBite  the  aeal  and  at 
tbe  end  of  the  will ;  there  was  no  aeal  there  then  ;  of  that  I 
am  certain ;  I  do  not  think  that  the  name  was  there  then,  bat 
I  do  not  Bwear  to  that."  The  nezt  witoeee  to  the  will,  Charles 
Sellick,  said  :  "  I  will  ewear  to  the  best  of  my  belief,  that  the 
name  '  Edtnnod  Blake,'  appearing  at  the  foot  or  end  of  the 
will,  between  the  clanse  of  attestation  and  the  seal  was  not 
written,  that  is,  had  not  been  written,  and  waa  not  upon  it, 
when  I  wrote  mj  name  aa  a  witness.  I  was  a  yonngster ;  I 
was  anosed  to  the  form  of  snch  things ;  I  did  not  think  anj- 
thing  of  it ;  I  am  quite  certain  that  the  seal  was  not  there  at 
the  time  now  deposed  of.  I  will  not  swear  positively  that  tbe 
name  was  not  there,  bnt  only  that  I  do  not  remember  it." 
The  third  witness  conld  not  remember  whether  either  signa- 
ture or  seal  was  there,  when  he  signed  as  a  witness.  There 
was  other  evidence  and  circnmstances  in  the  case.  Sir  Her- 
bert Jenner  said :  "  I  cannot  entertain  a  donbt,  that  this  pa- 
per was  signed  before  the  witnesses  snhscribed.  I  hare  no 
more  donbt  of  the  fact,  than  if  they  had  positively  sworn  to 
that  effect.  When  I  look  to  the  care  and  caution  with 
which  the  paper  is  prepared,  tbe  knowledge  of  the  deceased  in 
testameiitary  matters,  derived  from  bis  octmpation  in  a  solici- 
tor'B  oflBce,  he  must  have  known  how  to  give  validity  to  a  tes- 
tamentary paper  in  the  year  183S.  No  doubt  the  memory  of 
tbe  witneflses  fails  them  with  regard  to  circumstances  happen- 
ing nearly  fonr  years  ago.  The  court  cannot  safely  trust  to 
the  memory  of  witnesses  nnder  snch  circumstances ;  it  most 
attend  to  the  facts  of  the  case,  and  say  whether  it  is  satisfied 
that  the  name  of  the  deceased  was  written  to  the  will  when 
the  witnesses  signed  it ;  whether  it  was  signed  in  their  pres- 
ence or  signed  beforehand,  and  acknowledged  in  their  presence. 
The  deceased  saying  that  the  will  was  all  in  his  handwriting, 
if  the  court  is  satined,  that  the  signature  was  then  written, 
would  be  sufficient  as  an  acknowledgment  of  his  signature. 
*  *  *  The  result  to  which  I  come  is,  that  the  court  is 
not  bonnd  to  have  the  positive  affirmative  evidence  of  the  sub- 
scribing witnesses.    I  am  quite  satisfied,  that  the  name  of  the 
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testator  was  signed  to  the  paper  before  tlie  witnesses  sub- 
scribed ;  and  I  tbink  bis  acknowledging  this  to  be  his  will,  it 
being  all  in  hie  own  haodwritiDg,  and  bis  name,  as  I  bold, 
being  then  signed  to  it,  amonnts  to  a  satficient  acknowledg- 
ment of  his  signature.  I  prononnce  for  the  validity  of  this 
paper  as  a  will;  and  I  direct  the  probate  to  be  delivered  out  to 
the  ezecntor," 

In  Dudleys  v.  DvMeys,  3  Leigh,  436,  it  appeared,  that  npoa 
«  qneetion  of  probate,  tbe  testimony  of  one  of  the  attesting 
witnesses  was  directly  contradicted  by  another ;  tbe  Connty 
and  Circuit  Ooart,  both  gave  credit  to  the  witness^or  the  wilL 
On  appeal  from  the  sentence  of  probate  it  was  held,  that  the 
Oonrt  of  Appeals  on  a  mere  qnestion  of  credibility  of  witnesses, 
will  always  presume  that  the  inferior  courts,  which  saw  and 
heard  tbe  witnesses  examined,  decided  correctly. 

In  Clarke  and  others  v.  Dunna/oanty  10  Leigbj  13,  a  will 
more  than  eight  years  old,  attested  by  three  witnesses,  being 
offered  for  probate,  one  of  the  witnesses  proved,  that  being 
easnally  present  at  the  testator's  honee  on  a  particular  occasion 
which  he  minutely  described,  the  will  was-  produced,  read  to 
the  testator  (who  it  appeared  could  neither  read  nor  write), 
signed  for  him  by  the  witness  and  acknowledged  by  him  as 
his  will  in  the  witness'  presence,  who,  thereupon,  Bubscribed 
as  attesting  witness  in  the  presence  of  tbe  testator.  The  other 
witnesses  prove  merely  their  signatures,  and  that  they  wonld 
not  have  subscribed,  nnless  tbey  had  been  requested  by  the 
testator,  and  had  thought  that  all  thin^  were  regular,  having 
forgotten  all  the  circumstances  of  their  attestation,  except  that 
they  were  present  at  tbe  testator's  house  on  the  occasion  de- 
scribed by  the  first  witness;  and  one  of  them  stated,  that  if 
requested  by  the  testator  to  attest  his  will,  he  would  have 
done  so,  whether  the  testator  were  present  or  not,  when  he 
subscribed  his  name,  while  the  other  admitted  that  he  did  not 
know  in  what  manner  the  law  required  a  will  to  be  witnessed. 
The  court  held,  that  though  the  attesting  witnesses  to  a  will 
have  forgotten  whether  material  requisitione  of  the  statute 
were  observed  in  the  execution  and  attestation  or  not,  com- 
pliance with  these  requisitions  may  nevertheless  be  properly 
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inferred  by  the  Oonrt  of  Probate  from  the  circnmstanees  cif 
^e  case. 

In  Jesse  et  (ds.  v.  Parker's  AdnCrs  et  aU.^  6  Gratt.  57,  it 
appeared  that  Dr.  Z.  Tallj'  wrote  the  will  of  Jeremy  Parker ; 
the  name  of  the  testator  was  written  to  the  will  by  Dr.  Tally^ 
and  the  oame  of  hiniEelf,  Jane  Sanderson  and  Sally  C.  Southall . 
were  signed  by  him  as  attesting  witnesses  to  the  will.  Sally 
C.  Brown,  formerly  Sally  C.  Sonthall  testified,  that  ehe  did 
not  sign  her  name  to  the  will.  The  reason  she  did  not  was, 
that  she  thought  it  would  answer  as  well  for  Dr.  Tally  to- 
write  it.  After  stating  when  and  how  the  paper  was  written 
hy  Dr.  Tally,  she  said,  that  as  soon  as  the  paper  was  written 
Dr.  Tally  got  np  and  said  to  them  :  "  You  all  come  in  here," 
and  she  went  into  the  testator's  room,  and  Dr.  Tally  standing 
on  the  floor,  near  the  bed  on  which  the  testator  was  lyiugr. 
read  the  will,  and  that  nothing  passed  that  she  heard,  between 
Dr.  Tally  and  the  testator  before  reading  the  paper,  and  after 
Dr.  Tally  had  read  the  paper,  he  asked  Mr.  Parker  if  that  was- 
his  will,  or  if  he  acknowledged  that  to  be  his  will  ^ehe  was  not 
certain  of  the  words,  bat  one  or  the  other  was  said),  and  she 
anderstood  Mr.  Parker  to  say  "  Yes."  That  she  conld  not  be 
certain  that  Dr.  Tally  read  the  paper  loud  enough  to  be  heard 
by  Mr,  Parker.  Dr.  Tally  testified  to  the  particniars  of  the 
execution  of  the  will.  Jane  SaQderson  testified,  that  her  name 
was  not  put  to  the  will  by  her  authority,  and  she  did  not  con- 
sider herself  a  witness  to  the  will.  She  considered  the  testator 
almost  dead  at  the  time  the  will  was  read  to  him  b^  Dr.  Tally, 
but  she  was  not  able  to  say,  whether  he  was  or  was  not  able  to- 
understand  the  paper,  or  know  what  he  was  doing.  The  jury 
npon  the  issue  devisavit  vel  turn  found  in  favor  of  the  will, 
lliere  was  a  motion  to  set  aside  the  verdict  and  grant  a  new 
trial,  which  was  overruled  in  the  court  below.  Allen,  J., 
speaking  for  the  whole  court,  said :  "  The  court  !•  of  the 
opinion,  that  as  the  jury  were  the  proper  judges  of  the  weight 
and  credit  due  to  the  testimony  of  the  witnesses,  the  verdict 
in  favor  of  the  will  sanctioned  by  the  opinion  of  the  court, 
before  which  a  trial  of  the  issue  was  bad,  has  concluded  all 
mere  questions  of  fact  depending  npon  the  credit  to  be  given 
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to  the  witnesses.  The  court  is,  therefore,  of  opinion,  that 
apoD  this  record  it  must  be  taken,  that  all  the  requirements  of 
thv  statute  in  order  to  eetabliBh  a  will  were  satisfactorily 
proved."  The  court  further  say  :  "  That  althongli  there  must 
be  satisfactory  proof,  that  every  statutory  provision  has  been 
.complied  with  in  order  to  establish  a  will,  the  law  does  not 
prescribe  the  mode  of  proof,  nor  that  the  will  shall  be  proved, 
as  well  as  attested,  by  a  specific  number  of  witness^.  If  sach 
proof  were  to  be  required  from  each  sabscribing  witness,  the 
validity  of  wills  would  be  made  to  depend  upon  the  memory 
and  good  faith  of  a  witness,  and  not  Qpon  reasonable  proof, 
that  all  the  requirements  of  the  statute  had  in  fact  been  com- 
plied with." 

Id  Yaungby,  <&c.  v.  Bamer  el  ah.,  27  Gratt.  103,  Staples, 
Jndge,  who  delivered  the  opinion  of  the  court,  says :  "  It  is 
held,  upon  good  authority,  that  a  person  who  signs  his  name 
as  a  witness  to  a  will,  by  his  act  of  attestation  solemnly  testities 
to  the  sanity  of  the  testator.  If  he  afterwards  attempts  to 
impeach  the  validity  of  the  will,  his  evidence  is  not  to  be 
positively  rejected,  but  it  is  to  be  received  with  the  most 
BcrupnlouB  jealousy."  The  same  principle  was  affirmed  in 
LamberU  v.  Coopers  Bit  et  ai«.,  29  Gratt.  61,  and  Cheatham 
V.  Hatcher  et  alt.,  80  Gratt.  66.  In  the  two  latter  cases  it  is 
clearly  held  that  the  testimony  of  a  subscribing  witness  inval- 
idating a  will  ought  to  be  viewed  with  suspicion. 

Was  it  error  for  the  court  to  admit  in  evidence,  to  be  con- 
sidered by  the  jury,  the  attestation  clause  to  the  will  of  Ben- 
jamin Webb  1  It  has  been  repeatedly  held,  in  Virpnia,  that  it 
is  not  necessary  for  a  certificate  of  att^tation  to  be  annexed  to 
the  will;  that  no  form  of  attestation  is  necessary.  But  if  there 
is  an  attestation  over  the  signatures'  of  the  subscribing  wit- 
nesses, it  is  proper  that  it  shall  go  to  the  jury  vnth  the  other 
evidence,  to  be  considered  by  them  upon  the  question  of  the 
due  execution  of  the  wiU.  If,  as  we  have  seen,  where  the 
names  of  the  subscribing  witnesses  have  been  placed  to  a  will 
without  any  form  of  attestation  whatever,  and  the  witnesses 
have  forgotten  what  occurred  at  the  time  the  will  was  exe- 
cuted, the  law  will  presume  that  every  requirement  of  the 
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statute  was  complied  with,  it  seems  to  me  that  preeamption 
wonld  be  atrenji^hened  if  the  certificate  of  attestation,  to 
which  the  atteetiofi;  witnesaeE  anhscribed  their  oBines,  shows 
that  every  requirement  of  the  statate  waa  in  fact  complied 
with,  especially  after  the  lapse  of  eighteen  years,  as  in  this 
•case. 

It  IB  asserted  that  the  court  erred  in  giving  the  third  and 
foarth  instractiona  at  the  instance  of  the  plaintiff  in  the  issue. 
The  third  instmctiou  is,  "  that  the  acts  and  conduct  of  said 
Webb  on  the  alleged  occauon  of  the  exeontion  of  said  paper, 
taken  in  connection  with  the  attestation  claose  of  said  paper 
ajid  the  genuineness  of  the  signatures  of  the  subscribing  wit- 
nesses thereto,  are  to  be  considered  by  the  jury  in  determining 
whether  the  paper  in  question  is  the  will  of  said  Benjamin 
Webb."  The  instmction  is  proper.  There  waa  no  contro- 
versy about  the  genuineness  of  the  signatures  of  the  subscrib- 
ing witnesses ;  and  the  instmction  amouuts  to  no  more  than 
aajing  that  the  jury  is  to  consider,  as  proper  evidence  before 
them,  the  acts  and  conduct  of  the  testator,  together  with  the 
fact  of  the  attestation  of  said  paper  and  the  genuineness  of  the 
signatures.  It  was  certainly  proper  that  tUe  jury  should  con- 
sider all  this.  The  fourth  instraction  is,  "  that  although  the 
surviving  Buhscribing  witness,  Frederick,  may  not  testify,  that 
all  the  formalitieB  prescribed  by  law  were  observed  at  the  time 
of  the  alibied  execution  of  the  paper  in  question  as  the  will  of 
Benjamin  Webb,  and  as  contained  in  the  attestation  clause  of 
said  paper,  yet  the  jury,  taking  into  consideration  the  said  at- 
testation clause,  as  well  as  the  facts  and  circumstances  attend- 
ing tb&  transaction,  may  determine  that  the  said  paper  is  the 
will  of  Benjamin  Webb*  notwithstanding  the  testimony  of  the 
said  witness,  Frederick."  In  Orser  v,  Orser,  supra,  the  in- 
struction was  asked  :  "  That  although  the  surviving  witneaa, 
Acker,  had  sworn  that  the  testator  did  not  acknowledge  the 
signature  to  the  will  or  comply  with  the  other  requisitions  of 
the  Btatnte,  the  jury  had,  nevertlielcsa,  a  right  ^o  find  that  he 
did  make  such  acknowledgment  from  the  evidence  supplied 
from  the  certificate  of  attestation."  The  Court,  of  Appeals 
held,  that  had  the  words  "  and  from  the  other  circumstances 
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proved  in  the  case  "  been  added,  the  judge  would  hare  been 
bound  to  bare  given  the  charge.  The  iiistraction  is  proper. 
As  we  hare  Been,  the  evidence  of  a  earviving  subscribing  wit- 
ness against  the  validity  of  a  will  must  be  viewed  with  sns- 
picion,  and  it  being  a  qneetion  whether  the  will  was  in  fact 
execnted  according  to  the  requirements  of  the  statute,  if  the 
jury  were  convinced,  from  all  the  facts  and  cirenniBtanceB  sur- 
rounding the  testator,  that  the  will  was,  in  fact,  esecnted  as 
the  law  required,  they  may  so  find,  notwithstanding  the  fact 
that  the  surviving  sabscribing  witness  may  swear  that  all  the 
requirements  of  the  statute  were  not  met.  A  will  most  be 
enbflcribed,  but  need  not  be  proven  by  two  attesting  witnesses. 
Cheatham  v.  Hatchir  rf  ala.,  30  Gratt.  66. 

As  Judge  Staples  in  the  above  case  justly  remarks,  it  is  a 
wise  rale  which  anthorizes  the  material  facts  to  be  proved  by 
one  of  the  subscribing  witnesses,  or  even  by  other  competent 
testimony;  and  if  it  were  otherwise,  the  proof  of  a  duly 
attested  will  might  be  defeated  by  the  forgetfulness  or  perjury 
of  some  of  them. 

To  prevent  the  jury  from  being  misled  in  possibly  suppos- 
ing that  the  court  intended  to  say  to  them,  that  the  evidence 
was  sufficient  to  establish  the  will  notwithstanding  the  testi- 
mony of  Frederick,  it  would  have  been  better  to  have  modified 
the  iDStmctions  by  the  words,  "if  you  believe  from  the 
evidence,  that  it  was  signed  or  acknowledged  in  the  presence 
of  the  attesting  witnesses  thereto."  But  the  jury  could  not 
have  been  so  misled,  for  the  court  had,  at  the  instance  of  the 
contestants,  given  four  very  strong  instructions  bearing  on  the 
requirements  of  the  statute  in  the  execution  of  a  will.  The 
first  recited  the  requirements  of  the  statute  and  instructed  the 
jury  that  the  burden  of  proof  is  on  the  plaintiff  in  this  issue 
to  establish,  to  the  satisfaction  of  the  jury  by  a  prepondei-anoe 
of  evidence,  that  the  above  statutory  requirements  were  com- 
plied vrith,  in  reference  to  the  paper-writing  purporting  to  be 
the  last  will  and  testament  of  Benjamin  Webb,  deceased,  in 
controversy  in  this  cause,  and  unless  the  jury  are  so  satisfied, 
they  must  find  the  issue  for  the  defendants.  The  seoood 
instnicted  the  jury  that,  unless  they  believed  that  the  signa- 
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ture  of  Benjamin  Webb  to  the  will  waa  gennine,  they  must 
find  for  defendants.  There  wrb  no  claim  that  the  Biguatare 
was  written  at  the  reqneat  of  teatator  by  another.  The  tbitd 
inetrncted  the  jury  that  the  witnesses  to  a  will  attest  a  perfect 
inetrnment,  an  instrument  signed  by  the  testator,  not  a  paper 
witbont  a  signatnre  j  and  anless  the  jury  believe  from  the 
eridence  that,  at  the  time  of  the  attestation  of  the  paper- 
writing  in  eontroversy  by  William  Harris  and  Philip  James 
Frederick,  the  subscribing  witnesses  thereto,  the  gennioe  signa- 
ture of  said  Benjamin  Webb  had  been  affixed  by  him  thereto, 
then  the  said  paper-writing  is  not  the  will  of  said  decedent,  and 
the  jnry  must  find  the  issue  for  the  defendants.  The  fourth 
instructed  the  jury  that  no  statements  made  by  the  said  Ben- 
jamin Webb,  to  any  person  other  than  the  said  William  Harris 
and  Philip  James  Frederick,  when  present  at  the  same  time, 
acknowledging  the  aaid  paper-writing  to  be  his  will,  are  to  be 
considered  by  the  jury  in  determining  the  question  of  the  due 
and  legal  execution  thereof."    ' 

This  instruction  waa  asked  and  given  in  view  of  the  evi- 
dence that,  on  the  6th  day  of  June,  1878,  the  testator  showed 
the  said  paper  to  witness  Mitchell,  and  told  him  that  it  waa 
his  will,  and  wanted  the  witness  to  make  a  mark  on  it,  which 
he  did,  by  putting  the  above  date  thereon ;  and,  also,  of  the 
evidence  of  the  witness  Davis,  who  stated  that,  in  18T9,  the 
testator  showed  him  the  same  paper  and  told  him,  that  it  waa 
his  will.  This  eviflence  was  evidently  admitted  on  the  contro- 
versy as  to  the  genuineness  of  the  signature. 

The  fifth  instruction  was,  "  that  unless  they  believe  from 
the  evidence,  that  the  said  Benjamin  Webb  acknowledged  the 
said  paper-writing  to  be  his  will,  or  acknowledged  the  same 
to  be  his  act,  in  the  presence  of  both  the  enbecribing  witnesses 
thereto,  when  present  at  the  same  time,  they  must  find  the 
issue  for  the  defendants  therein ;  and  the  said  acknowledgment 
must  have  been  made  when  the  said  paper-writing  was  a  per- 
fect instrument  by  having  the  genuine  signature  of  said  Ben- 
jamin Webb  affixed  thereto." 

I  do  not  say  whether  these  inetmctions  propound  the  law 
correctly  or  not.    I  quote  them  to  show  tlut  the  jury  could 
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not  have  misunderstood  or' been  misled  by  the  fonrtli  instmc- 
tioD,  ^7eD  at  ttie  instaDce  of  the  ]>laintiSB  in  the  isBae. 

Should  the  verdict  of  the  jury  have  been  set  aside  and  a 
new  trial  granted  ?  Where,  npon  an  issue  deviaavit  vel  non,  a 
motioQ  is  made  to  set  aside  the  verdict  and  grant  a  new  trial. 
And  nil  the  evidence  is  set  out  in  the  bill  of  exceptions,  the 
Appellate  Conrt  will  reject  all  the  parol  evidence  of  the  ex- 
<!eptor,  which  is  in  conflict  with  that  of  the  other  party ;  and 
if  apou  the  evidence  of  the  appellee  and  written  evidence  of 
the  appellant,  the  case  is  in  favor  of  the  appellee,  the  coart 
will  not  disturb  the  verdict.  Lamberts  v.  Cooper's  &;'rs  et  als., 
29  Gratt.  61 ;  N^easo  et  al.  v.  Vipeharl?s  Ec^r,  15  W.  Va.  299, 
And  cases  cited.  This  rule  would,  upon  a  review  of  the  action 
of  the  court  in  refneiag  a  new  trial,  exclude  entirely  the  con- 
sideration of  the  testimony  of  B.  F.  Stewart,  whose  testimony 
certainly  could  not  have  been  believed  by  the  jury.  He  swore 
mofit  positively,  that  a  short  time  after  the  29th  of  August, 
1861,  when  the  will  purports  to  have  been  executed,  Benja- 
min Webb,  the  testator,  showed  him  the  same  paper-writing 
here  in  controversy,  and  that  he  caUed  his  attention  to  the 
&ct  that  he  had  not  signed  it,  and  the  testator  replied  that 
"  he  did  not  know  that  he  ever  should  sign  it,  autil  he  was  sure 
Minerva  Webb  got  an  equal  share  of  the  personal  estate  with 
bis  other  children."  Stewart  says  the  names  of  the  subscrib- 
ing witnesses,  Harris  and  Frederick,  were  there,  bnt  that  Ben- 
jamin Webb's  name  was  not  there.  The  jury  could  not  have 
believed  him  and  have  rendered  the  verdict  they  did.  They 
had  a  right  to  disbelieve  him.  We  have  not  the  right  to  eay 
that  the  verdict  of  the  jury  should  be  set  aside  because  the 
testimony  of  this'witness  was  disregarded.  If  there  was  suffi- 
cient evidence  before  the  jury  after  excluding  all  the  parol 
testimony  of  the  exceptor,  the  verdict  must  stand.  The  will 
itoelf  was  before  the  jury  with  the  signature  of  Benjamin  Webb 
affixed  thereto.  The  signatures  of  both  attesting  witnesses 
were  proved,  and  the  attestation-certificate,  wnich  is  full,  and 
contains  all  and  more  than  all  the  statute  requires  for  the  ex- 
ecution of  a  will.  The  fact  is  proved,  that  the  body  of  the 
will  and  the  certificate  of  attestation  are  in  the  handwriting  of 
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the  deceased  Bobacribing  witnees,  William  Harris.  It  is  also 
proved  that  said  William  Harris  was  a  "  magistrate,"  and  wrote 
many  -wills,  and  was  familiar  with  testamentary  papers;  that 
Frederick,  the  other  attesting  witnesB,  was  a  m^ler,  and  noth- 
ing is  shown  as  to  hie  intelligence,  or  that  he  had  any  knowl- 
edge of  testamentary  papers.  The  .will  was  executed  nearly 
eighteen  years  hefore  the  testator's  death,  and  even  Frederiii 
finally  says :  "  I  do  not  recollect  that  I  saw  the  name  of  Ben- 
jamin Webb  to  the  paper.  I  will  not  say  it  was  not  there 
when  I  signed  my  name,  bnt  I  do  not  recoUeot  of  seeing  it." 
It  seems  to  me  the  evidence  is  ample  to  snstain  the  verdict  of 
the  jury  after  excluding  the  conflicting  evidence  of  appellee. 

The  decree  of  the  Circait  Court  is  affirmed,  with  costs  and 
$30  damages. 

Judges  Haymond  and  Green  concurred. 

Decree  affirmed. 


Bee  Brown  V.  Out,  1  Am.Prob.  K  010,  and  casesin  note;  Abbott  v.  Ab- 
bott, Id.  820. 


FlPBB  VS.  MODI/rOK,  EXBCUTOB. 
[fS  U^e,  1DD.] 

Who  may  be   attustino  wttmebsbs. — PEKPErnrmca. — Chaki- 

TABLB   BK^QDSBTS   FOB   BDnCATIONAI,  PUBFOBES. — ToWNS  Ain> 
CrriES   AB   TBDSTEEB. 

The  iriTe  ot  >□  ei«cntor  not  beneficUlly  intersatad  tmder  the  will  la  &  credible  at. 

twUng  witness  tlicreto. 
Ad  iohabitant  of  a  town  to  which  a  bcqoeit  ia  made  for  the  anppoit  of  lohoola 

therelD  is  a  competeat  attesting  witoesa. 
Thu  probate  of  a  will,  where  the  court  hai  jori^ctiaD,  ta  oondniiTe  vuleu  ra- 

cated  by  an  appcHl. 
Towns  or  oitjea  ma;  hold  in  Inut  foods  ^van  for  the  porposM  of  edaeatioD. 
A  testator  made  a  beqneat  of  one  hundred  dollars  to  a  town,  in  trast^  on  oonditloiu 
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tibat  the  town  tboold  expend  the  iocome  thereof,  forever,  to  keep  blB  lot  in  » 
(wrtaiD  bnrylDg  ^oiind  in  good  order  and  condition,  and  an  iron  fence  aronnd 
the  Mmej  and  made  anotber  beqneat  to  ttie  toon  ot  the  rent  and  rem^dar  of 
hlfl  salat«  to  eatabliah  a  scbool  fun<),  on  condition  that  sud  town  ehonld  accept 
Mid  pcTrorm  tbe  conditions  aa  to  hli  lot  in  the  burjing  ground,     ff^ 

I.  That  the  beqneat  of  the  hnndred  dollars  was  not  for  a  charitable  aae,  and 
wu  void  HI  creaUng  a  perpetnity. 

S.  Hut  the  beqaert  to  ealablleb  «  school  fnnd  was  valid.  The  conditiim  to 
keep  tbe  ttaMor'a  lot  in  repair  was  a  condition  aabsequent.  Tbe  eotate  paaa«> 
to  the  town  subject  to  tbe  condiUon  aabeeqaeiit  if  valid ;  If  void  or  against  lair, 
^■cliarf^  of  the  condition. 

S.  The  bequest  being  on  condition  QM  tbe  town  erect  a  buiidiog  for  lbs 
Piper  High  School,  that  the  town  !s  anthorised  to  raise  the  amount  of  moDdf 
neceasary  for  that  parpose. 

Bill  in  eqaity. 

Heard  on  bill,  answer  and  proof. 

The  opinion  states  the  <aBe. 

J.  H.  ITohl>a,  for  plaintiff. 

Ira  T.  DreWy  for  defendant. 

Applbtow,  C.  J.  Eliaha  Piper,  on  September  19,  1876, 
made  and  executed  his  last  will  and  testament.  He  died 
March  22, 1877.  On  the  first  Tnesday  of  June,  1877,  bis  wiU 
was  presented  for  probate  and  proved  and  allowed. 

After  referring  to  bis  heirs-at-law  and, declaring  in  tbe  first 
item,  that  be  shall  not  give  them  anything,  tbe  will  proceeds 
as  follows : 

"All  my  estate  is  the  result  of  my  own  earnings  and  of 
economy  in  tbe  care  and  management  of  tbe  saoie,  and  I  feel 
tbat  my  relatives  should  not  question  my  right  to  (tarry  out 
what  has  been  a  well  considered  and  settled  purpose  with  me, 
viz.;  To  dispose  of  my  property  in  such  a  manner  as  will  in 
my  judgment  do  the  most  good  and  be  of  the  greatest  benefit 
in  promoting  popnlar  education ;  and  whereas  the  town  of  Par- 
Bonsfield,  in  the  conaty  of  York,  aforesaid,  ie  my  native  town, 
in  which  I  have  always  felt  a  great  interest,  and  the  inhabitants 
thereof  are  interested  in  the  maintenance  of  good  schools,  I 
feel  safe  in  the  creation  of  tbe  tmst  hereafter  provided. 
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"Second,  I  give  and  beqaeath  to  the  iDbabitante  of  Psr- 
flonsfield,  in  the  count;  of  York  and  State  of  Maine,  the  Bum 
of  one  hundred  dollars  to  have  and  to  hold  the  same  forever, 
in  trust,  for  the  following  pnrposes,  namely,  to  expend  the  in- 
terest and  income  aa  may  be  necessar;  to  keep  my  lot  in  the 
Piper  bnrying  ground,  situate  at  South  Parsonsfield,  in  good 
order  and  condition  and  an  iron  fence  around  the  same  in  good 
repair  and  painted. 

"7'hird,  I  give,  bequeath  and  deviBe  all  of  the  rest  and 
residue  and  remainder  of  my  estate,  both  real  and  personal, 
after  the  payment  of  all  my  just  debts  and  burial  expenses^  to 
the  inhabitants  of  the  aforesaid  town  of  Parsonetield,  to  have 
and  to  hold  the  same  in  trust  forever,  and  to  be  called  the 
'  Piper  school  fund,'  to  and  for  the  uses  and  pnrposes  hereinaf- 
ter  mentioned  and  declared,  namely,  that  the  interest  and  net 
income  thereof  shall  be  annually  expended  in  aid  of  the  sup- 
port of  a  free  high  school  in  said  Parsonsfield,  that  is  tq  say,  a 
school  which  shall  be  open  and  free  to  all  residents  of  said  Pai^ 
Bousticld  without  charge  for  tnition,  not  intended,  however,  to 
restrict  the  right  of  said  inhabitaotB  to  charge  tnition  for 
scholars  admitted  to  said  school,  who  are  not  residents  of  said 
Parsonsfield ;  that  no  part  of  said  money  shall  ever  be  ex- 
pended in  the  erection  or  repair  of  school  buildings,  but  the  en- 
tire use,  income  and  interest,  arising  and  accruing  from  the 
estate  hereby  bequeathed,  shall  be  forever  expended  for  in- 
struction and  payment  of  incidental  expenses,  necessary  for  the 
support  of  said  school. 

"  The  expenditures  of  said  money  shall  be  under  the  direc- 
tion and  control  of  the  superintending  school  committee  of  said 
Paraonetield  or  such  officers  aa  may  be  by  law  provided  in  their 
etead ;  this  devise  is  upon  the  express  and  certain  condition 
that  the  inhabitants  of  said  Parsonsfield  shall  accept  and  per- 
form the  conditions  named  in  the  second  article  of  this  will." 

The  heirs^t-law  bring  this  bill  to  determine  the  constrnc- 
tion  of  and  the  effect  to  be  given  to  the  tmata  declared  in  the 
will,  at  the  same  time  denying  the  will  to  have  been  duly  at- 
tested by  competent  witnesses. 

1.  It  is  objected  that  the  will  was  not  properly  exeoated, 
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^>ecaii8e  the  attestation  of  the  testator's  signatnre  was  by  tntei'^ 
eeted  witnewes. 

The  wife  of  the  exeontor  was  one  of  the  attesting  witnefise^ 
Bat  the  executor  was  a  competent  witneBs  at  the  time  of  the 
attestation  of  hia  wife.  He  might  leg&llv  have  been  an  attest- 
ing witnesB.  Jonea  v.  ZarroJes,  47  Maine,  479.  The  husband 
not  being  then  interested  his  wife  was  not  "  beneficiallj  inter- 
ested "  under  the  will  and  was  a  "  credible  attesting  witnesa." 

The  other  attesting  witnesses  were  inhabitants  of  Farsona- 
tield.  But  that  fact  would  not  prevent  their  being  attesting 
witnesses.  In  EttaUa  v.  Parker,  1  N.  H.  273,  this  precise 
qaestion  arose  in  a  ease  where  the  attesting  witnesses  were  in- 
habitants of  a  town  to  which  a  beqnest  for  the  support  of 
achoolfi  had  been  made,  and  they  were  held  competent.  Their 
interest,  as  inhabitants,  was  not  direct  and  certain.  If  they 
might  be  benefitted  by  the  redaction  of  taxes,  which  might 
thereafter  be  assessed,  they  might  die,  or  move  from  the  town 
and  eeaae  to  be  inhabitants  of  the  same,  at  the  time  of  a  sabse- 
qaeat  assessment.  Their  interest  was  contingent.  SUOe  v. 
Stuart,  23  Maine,  lU.  The  increased  privileges  of  edacation 
do  not  constitute  a  disqualifying  interest.  Warren  v.  Baxler, 
48  Maine,  195 ;  Hawee  v.  Humphrey,  9  Pick.  850. 

Bat  if  it  were  otherwise  and  the  witnesses  were  to  be 
deemed  interested,  the  objection  is  not  open  to  the  complain - 
sutB.  The  Probate  Conrt  had  jurisdiction.  If  it  erred,  the 
error  might  be  corrected  on  appeal.  Whether  the  questions 
arising  in  the  Probate  Court  were  correctly  or  ineorreetlv  de- 
cided as  to  the  competency  of  evidence,  can  never  be  made  a 
matter  of  inquiry  in  a  court  of  common  law  to  affect  that  adju- 
dication. Patten  v.  TcMman,  27  Maine,  17.  The  probate  of 
a  will  is  final  and  conclusive  upon  all  parties.  Dvhlin  v. 
Cha^wurn,  16  Mass.  433.  The  decisions  of  the  judge  of  pro- 
bate in  all  cases  within  his  juriadiction  are  conclosive  against 
all  the  world  unlees  vacated  by  an  appeal  2'ii>betti  v.  Tilton 
4  N.  H.  121 ;  McLean  v.  Weeka,  65  Maine,  411. 

A  trust  for  the  support  of  schools  or  of  a  particular  school 
as  a  high  school,  or  for  any  purpose  of  general  public  utility,  is 
a  valid  trust.    So  towns  can  hold  property  in  trust  for  purposes 
Vol.  II.— 87 
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m.z.a  :a»  ^eoeral  scope  of  their  corporate  existence.  Thus, 
t  m-iA  lad  ddes  may  hold  property  m  tnist  for  the  pnrpoee  of 
Mtteicia^  the  poor,  and  the  reUef  of  those  who  are  poor  aod 
-wc  paopers.  SuUon  t.  Vote,  3  Pick.  2S2 ;  Webb  v.  I^eal,  5 
i.;«fn.  575;  Everett  v.  Carr,  59  Maioe,  325;  Yidal  t.  Ger- 
-xi-i,  i  How.  188;  Drury  v.  Natick,  10  Allen,  169;  Seo<md 
Stiigioua  Society  in  Btyxford  v.  Harriman,  125  Mass.  321 ; 
Attorney  General  v.  Sutler,  123  Maaa.  305 ;  Stat.  1873,  c.  92. 

Bat  the  devise  to  the  inliabitauts  of  Parsonsfield  was  "  apon 
die  express  aod  certain  condition  that  the  inhabitants  of  said 
i^nonsfield  shall  accept  and  perform  the  conditions  named  in 
the  second  article  of  this  will." 

Those  conditions  are  that  said  inhabitants  ehonld  have  and 
hold  forever  the  sum  of  one  Imndred  dollars  in  tmst  to  expend 
the  interest  and  income  as  may  be  necessary  to^beep  the  testa- 
tor's lot  in  the  Piper  burying  groand  in  South  Paraonsfield  in 
good  order  and  condition  and  an  iron  fence  around  the  same  in 
good  repair  and  painted. 

Here  is  provision  for  a  perpetuity.  The  amooDt  devised  is 
to  be  held  forever  in  trust  for  certain  purposes.  Whether  the 
amount  thus  to  be  held  be  great  or  small  is  immaterial.  The 
tme  question  is  whether  this  is  a  gift  for  a  charitable  use. 

A  chanty  is  a  gift  to  any  general  public  use,  extending  to 
all  rich  or  poor,  "  Indeed,  it  is  said  that  vagueness  is  in  some 
respects  essential  to  a  good  gift  for  a  public  charity,  and  that  a 
public  charity  begins  where  uncertainty  in  the  recipient  be- 
pus.  So,  if  a  gift  for  a  private  purpose  tends  to  create  a  per- 
petuity, it  will  be  void;  but  a  gift  for  a  public  charity  is  not 
void,  although  in  some  forma  it  creates  a  perpetuity."  2  Fer- 
ry on  Trusts,  §  687.  "  Cliarity  is  de6ncd  to  be  a  general  public 
use."  1  Jarman  on  Wills,  193.  Courts  have  been  exceeding- 
ly liberal  in  not  restricting  the  objects  to  be  regarded  as  char- 
itable. "  But,"  observes  Gray,  C.  J.,  in  Drury  v.  Natick,  10 
Allen,  169,  "  the  gift  must  be  expressly  or  by  necessary  impli- 
cation for  the  public  benefit.  Therefore  a  private  museum 
or  a  library  established  by  private  subscription  for  the  use  of 
subscribers,  has  been  held  not  to  be  a  charity."  lu  Came  v. 
Long,  2  De  Oex,  Fisher  &  Jones,  75,  the  devise  was  to  the 
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tmsteee  of  the  Peozance  pablio  library,  an  inBtitntion  eataV 
liehed  and  kept  od  foot  b;  the  snbBoription  of  certain  inliabit- 
ant«  of  Penzance  for  purchasing  books  for  the  ase  of  the  sub- 
scribers; the  books  to  be  vested  in  trasteeB  for  the  use  of  the 
institntioQ,  to  continue  as  long  as  there  were  ten  Bubscribera. 
It  was  held  that  this  was  not  a  charity.  '*  The  devise,"  says 
Lord  Campbell,  "  is  for  the  benefit  of  a  sabBisting  society,  and 
one  which  is- intended  to  subsist  so  long  as  ten  members  re- 
main, and  the  property  is  to  be  tnken  out  of  commerce  and  to 
become  inalienable,  not  for  a  life  or  lives  in  bein^,  and  twenty- 
one  years  afterwards,  bat  for  so  long  as  ten  members  of  the 
society  shall  remain.  This  seems  to  be  a  purpose  which  the 
law  will  not  sanction  as  tending  to  a  perpetuity."  The  chancel- 
lor hold  thiB  to  be  do  charity,  bat  a  devise  for  the  benefit  of  a 
society  of  certain  individuals. 

The  beqaest  of  one  hundred  dollars  to  keep  the  testator's 
lot  in  the  Piper  barying  ground  forever  in  repair,  was  not  for 
any  public  purpose,'benelicittl  to  all,  rich  or  poor.  It  was  not  a 
charitable  use,  for  which  a  perpetuity  might  be  created.  "A 
condition  for  keeping  a  tomb  in  repair,"  observes  Eindersley, 
V.  C.  in  Uoyd  v.  UoyA,  10  E.  L.  &  Eq.  130,  "  is  not  a  char- 
itable nse,  and  is  not  illegaL  It  may  be  illegal  to  vest  proper- 
ty in  trust  for  that  purpose,  so  as  to  create  a  perpetuity ;  but  a 
direction  that  the  wife  and  Mary  A.  Lockley  are,  during  their 
lives,  to  enjoy  the  annuity  and  are  to  keep  the  tomb  in  repair, 
is  quite  lawful."  The  tomb  was  to  be  kept  in  repair  during 
their  lives.  There  was  no  perpetuity.  In  Richards  v.  liobson, 
SI  Beaven,  214,  the  beqnest  was  to  keep  up  the  gi^avea  and 
gravestones  of  certain  persons  in  good  repair.  The  bequostfl 
were  to  the  chnrch  wardens  in  perpetuity.  The  court  say  the 
keeping  up  the  tomb  or  building,  which  is  of  no  public  benefit, 
is  not  a  charitable  nse  and  the  bequests  were  declared  void.  In 
Hoare  T.  Osbom,  1  L.  R.  Eq,  583,  a  gift  to  keep  in  repair  for- 
ever the  vault,  in  which  the  testator's  mother  was  interred,  was 
held  void,  as  not  being  a  charity.  To  the  same  effect  is  the  case 
of  Fitk  V.  AUamey  Gmeral,  i  L.  R.  Eq.  521,  and  In  re  Wil- 
Hams,  5  L.  R.  Ch.  Div.  735.  In  re  Burkitt,  9  L.  R.  Oh.  Div. 
676, 1  certain  sum  was  bequeathed,  "  the  income  to  be  applied, 
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when  necesaaiy,  in  keeping  in  good  repair  the  grave,  the  rail- 
ing and  tombstones  of  uij  late  fathra* ;"  the  residue  over  aod 
the  portion  of  the  gift  for  keeping  the  grave  in  repair  was  held 
void. 

In  Deader  r.  Gardn^y  7  Allen,  248,  a  begnest  in  tniBt  for- 
ever, the  income  of  which  was  "  to  be  appropriated  for  the 
benefit  of  the  Friends'  meeting,"  in  a  particular  place,  is  a 
charity,  and  not  void  as  a  perpetaity,  it  appearing  that  the 
Friends  nnder  their  osages  and  discipline  apply  the  funds  to- 
the  maintenance  of  religious  worship,  &c.,  and  for  the  purchase 
and  repair  of  burying  grounds,  the  latter  being  regarded  as  a 
religions  duty.  It  was  contended  that  the  latter  purpose  waa 
not  a  charity ;  but  the  court  held  the  providing  and  oversight 
of  a  burying  ground  for  this  sect  of  christians,  as  a  religious 
duty,  could  not  be  distinguished  from  that  of  repairing  and 
maintaining  meeting  houses  for  rehgions  worship,  and  sus- 
tained the  trust.  In  Swatey  v.  American  £'3}U  Society,  5T 
Maine,  S27,  it  was  held  that  a  legacy  to  keep  in  repair  a  family 
burying  ground,  might  be  sustained. 

Bat  this  is  not  even  to  keep  in  repair  the  family  burying 
grounds.  It  is  simply  to  keep  in  repair  his  (my)  lot,  not  the 
Fiper  burying  ground.  It  is  not  for  any  charitable  purpose. 
It  is  for  a  merely  secular  object.  It  is  not  even  for  all  of  hia 
family  or  name,  rich  or  poor.  It  is  not  for  any  general  pur- 
pose of  public  interest.  1  T«dor*8  Law  of  Charitable  Truats, 
c.  1,  §  14.  "  The  erection  of  a  monument  to  perpetuate  the 
memory  of  the  donor,  is  not  a  charitable  purpose ;  nor  is  the 
repairing  a  vaolt  or  tomb  containing  fais  remains ;  contra,  it 
seems,  if  the  vault  be  used  for  the  interment  of  the  donor's 
family."    1  Jarman  on  Wills,  238,  4th  Am.  ed. 

Assaming  the  bequest  in  perpetuity  to  keep  in  repair  the 
testator^B  lot  iu  the  Piper  burying  ground  to  be  void,  the  coun- 
sel for  the  complainants  in  his  able  argument  relies  upon  the 
case  of  Fowler  v.  Fowler,  10  Jur.  N,  8.  648,  as  showing  that 
the  gift,  the  income  of  wliich  was  to  be  applied  to  keeping  the 
tombs  of  the  testator  and  family  in  repair,  is  void  as  tending  to 
a  perpetuity,  and  if  so  connected  with  a  gift  over  as  to  be  in- 
separable, both  will  be  held  void.    It  appeared  in  that  case  that 
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Rev.  W.  Fowler,  by  his  will  directed  Lia  execntors  and  execu- 
trix "to  invest  and  Bet  apart  £500  in  goTornmeDt  eecurities 
-*  *  *  upon  the  permanent  trost  of  appropriating  the  in- 
■come  in  and  toward  the  maintenance  in  good  order  of  the 
gnves  and  gravestonee,  with  the  raihng  now  incloeing  the 
graves  in  Baldock  chnrch  jard  of  ni;  late  wife  and  others,  the 
surplus  of  Buch  year's  income  to  the  rector  of  Baldock  for  the 
time  being  for  hia  own  use." 

Both  coonael  admitted  the  gift  of  income  for  the  main- 
tenance of  the  graves  was  void.  The  question  was  whether 
this  fact  invalidated  the  aubseqnent  bequest  to  the  rector  of 
Baldock,  as  the  sum  necessary  for  carrying  into  effect  the  first 
was  not  capable  of  being  ascertained.  Sir  John  Romilly,  M.  R., 
in  his  opinion,  says,  *'  the  difficulty  is  that  it  is  contended  the 
gift  is  altogether  void,  and  cases  cited  establish  that  position; 
that  if  a  sum  of  money  be  given,  part  of  which  is  to  be  applied 
to  purposes  wbich  cannot  be  ascertained  or  which  fail,  and  the 
remainder  is  given  to  other  purposes,  the  whole  gift  fails,  be- 
cause of  the  invalidity  of  the  first  portion  of  the  gift  *  *  • 
although  I  cannot  understand  the  principle  in  these  cases,  it  is 
BO  well  establiE^ed  by  authority,  I  must  hold  the  gift  of  the 
overplus  void.  I  tfaink'I  am  bound  by  the  cases  Chapman  v. 
Brown,  6  Tea.  404,  and  the  Attorney  General  v.  Binaman,  8 
J.  &  W.  270,  and  as  I  cannot  determine  in  what  way  the 
Amount  necessary  to  keep  the  tombs  in  repair  is  to  be  ascer- 
tained, I  cannot  determine  the  amount  given  to  the  rector  of 
Baldock  for  the  time  being.  I  am  of  opinion  that  the  whole 
gift  fails."  The  uncertainty  of  the  amount  necessary  for  re- 
pairs ie  the  basis  of  the  decision,  but  in  the  case  at  bar  the  un- 
certainty relates  only  to  the  fraction  of  the  hundred  dollars 
^ven  for  the  purpose  of  repairs,  and  to  nothing  else. 

But  if  possible  the  will  of  the  testator  should  be  sustained. 
His  primary  object,  "  his  well  considered  and  settled  purpose  " 
was  to  dispose. of  his  property  "to  do  the  most  good  and  tie  of 
the  greatest  benefit  in  promoting  popular  education"  in  the 
town  of  Parsonstield,  Is  that  purpose  to  be  defeated  by  rea- 
£00  of  a  gift  which  cannot  be  sustained?     The  Piper  high 


Diqilized  by  Google 


683  AMEBICAir  FBOBATE  BEPORTS. 

school  was  the  paramount  purpose,  regardless  of  any  elatma  of 
hie  rehitiTeSj  which  he  entirely  negatived. 

In  Eoare  v.  Oihtmi,  1  L.  E.  Eq.  Cases,  58T,  Kindersley,  T. 
0.,  says :  "  The  one  third  of  the  f nnd  attribntable  to  tlie  pft 
for  the  repair  of  the  vault,  which  is  void,  falls  into  the  resi- 
doe."  In  Fish  t.  Attorney  General,  4  L.  R,  Eq.  Cases,  631, 
the  beqnest  was  of  10,001  conBols  to  the 'rector  and  chnrch- 
'  wardens  of  a  parish,  and  their  snccessors  npon  trust  to  apply 
sach  of  the  dividends  as  sfaonld  be  necessary  or  required  in 
beeping  her  family  grave  in  repair,  and  to  pay  and  divide  the 
reeidne  every  year  forever  amongst  the  aged  pour  of  the 
parish.  Sir  W.  Page  Wood,  V,  C,  after  examining  the  author^ 
ities,  concludes  thus:  "There  will  be  a  declamtion  that  the 
legacy  of  10,001  given  to  the  rectors  and  chnrch-wardens  of  St. 
Jamee,  Liverpool,  is  a  good  gift,  and  that  they  take  the  same 
discharged  from  the  obligation  of  keeping  in  repair  the  family 
grave  of  the  testatrix." 

The  decision,  FovHer  v.  Fotrler,  relied  npon  by  the  connsel 
for  the  compIainantB,  is  made  by  Komilly,  Y.  C,  to  rest  npon 
the  cases  of  Chapman  v.  Srovm,  and  the  Attorney  General  v. 
Sinwtnan,  thongh  in  his  opinion  he  states  he  could  not  nnder- 
etand  the  principle  npon  which  they  were  determined.  In 
Mitford  V.  Reynolds,  1  Phillips'  Oh.  189  (19  Con.  Ch.).  those 
cases  were  considered  and  the  amoant  necessary  to  comply  with 
that  portion  of  the  will  providing  for  a  monnoient  was  referred 
to  a  master  to  ascertain  the  sum  needed  for  that  purpose.  In 
«  WiUiama,  5  L.  R,  Ch.  Div.  785,  the  ease  of  Chapman  v. 
Srown  was  considered  as  overruled.  In  that  case  there  was  an 
invalid  trust  for  the  repair  of  tombs,  and  a  disposition  of  the 
remainder.  "  In  this  case,"  remarks  Manlins,  V.  C,  "  if  the 
first  gift  cannot  take  effect,  there  is  no  reason  whatever  why 
the  whole  fand  should  not  be  applied  to  the  second  object.  If 
the  first  gift  had  taken  effect,  only  a  small  part  of  the  fnnd 
v^OTild  have  been  absorbed.  It  is,  therefore,  only  so  much  as  is 
reqoired  for  the  illegal  purpose  which  is  abstracted.  The  gift 
being  void,  none  is  required,  aud  consequently  the  entire  fund 
remains  applicable  to  the  valid  purpose."  In  re  Burkett,  9  L. 
R.  Ch.  Div.  576,  a  bequest  was  made  to  keep  in  repair  the 
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gnve,  railing  sod  tombstone  of  A.,  the  reeidue  to  the  poor  of 
IT.,  it  was  held  that  the  first  porpoee  of  the  gift  beiog  invalid, 
the  whole  was  applicable  to  the  pharity.  "  If,"  says  Jessell, 
M.  K.,  "a  man  were  to  give  an  income  of  £10,000  a  year,  on 
tmst,  in  the  firat  place  to  keep  his  father's  tombstone  in  repair, 
which  under  no  conceivable  estimate  conld  exceed  £20  a  yeal-, 
directed  the  residne  of  the  £1U,000  a  year,  to  go  to  charity,  I 
should  assume  that  good  law,  which  always  means  common 
sense,  and  common  sense  would  concur  in  holding  that  the  £20 
gift  was  void,  and  that  £9,980  was  given  in  charity.  I  shoold 
have  no  difficalty  whatever  in  saying  that  was  the  law." 

"  It  may  well  be  doubted,"  observes  Gray,  J.,  in  Oil^a  v. 
Botton,  W.  (&  F.  Sooieii/,  10  Allen,  355,  "  whether  ttiis  condi- 
tion to  maintain  a  private  tomb  or  burial  place,  was  not  void  as 
tending  to  create  a  perpetuity,"  In  Batagon  v.  SmaU,  L.  B. 
IS  £q.  114,  the  testator  bequeathed  to  his  cxecntors  £600,  ont 
of  his  personal  estate  upon  trust,  to  invest  and  apply  the  in- 
come, in  keeping  in  good  repair  all  the  tombstones  and  head- 
stones of  his  relatives  and  himself  in  ti.  obnrchyard,  and  di- 
rected that  any  surplus  that  might  remain  after  defraying 
yearly  the  expenses  before  stated,  should  be  given  by  his  ex- 
ecutors every  year  to  poor  pious  members  of  the  Methodist 
society  above  fifty  years  old.  Held,  that  the  trust  to  keep  the 
tombstones  in  repair  being  honorary  only,  the  whole  £600  was 
well  given  for  the  benefit  of  the  Methodist  poor,  discharged 
from  the  obligation  qf  keeping  the  tombstones  in  repair.  "  The 
obligation  to  keep  up  the  tombstones,"  observes  Sir  James  Ba- 
eon,  V.  C,  "  is  merely  honorary,  bat  the  obligation  to  give  aU 
that  is  not  applied  for  the  purposes  first  mentioned,  is  by  no 
means  honorary ;  it  is  a  trust  that  must  be  executed."  So,  in 
the  case  at  bar.  In  Somherger  v.  Eomherger,  12  Heisk. 
(Tenn.)  635,  the  court  held  a  tmst  for  the  support  and  main- 
tenance of  the  testator's  graveyard,  was  void. 

If  the  beqncst  for  the  keeping  of  testator's  grave,  railing 
and  tombstone  was  a  valid  one,  "  the  average  amount  for  re- 
pair," says  Jessell,  M.  R.,  In  re  Burkett,  his  lot  and  the  iron 
fence  "  might  be  ascertained  by  any  competent  person."  The 
amount  for  that  pnrpose  being  ascertained,  the  rest  mnst  be 
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deroted  to  the  eharitable  purposes  indicated  by  the  teetator. 
If  the  bequest  was  iDvalid  then  it  falls  into  the  residua 

In  Nourse  v.  Merriam,  ^  Cash.  11,  there  was  a  beqaest  to 
the  town  of  Bolton  subject  to  a  condition  held  by  the  oonrt  to 
be  contrary  to  law  and  pnblic  policy.  The  question  was, 
whether  the  void  condition  conld  defeat  the  will  otherwise 
valid  or  not,  and  the  court  held  the  beqcest  valid,  as  if  no  sncJi 
iliegal  condition  had  been  inserted.  The  same  principle  is 
afBrmed  in  Di-ury  v,  Natick,  10  Allen,  183,  where  the  conrt 
say  that  a  condition,  so  far  as  it  andertakes  to  impose  obligft'- 
tion  apon  'a  town  for  the  fatore,  which  it  conld  not  l^ally 
assume,  wonld  be  repugnant  to  the  grant  and  void.  In  WUk- 
wiBon  V.  Wtikingon,  12  L.  R.  Eq.  &  Bank,  Cases,  €04,  it  was 
held  that  a  condition  to  do  what  the  law  forbids,  is  invalid,  the 
court  holding  that  a  condition  which  required  the  omission  of 
a  duty,  was  void.  To  the  aame  effect  is  the  case  of  Attorney 
Oeneral  v.  Oreenhill,  31  Beavan,  198.  When  a  deed  of  land 
is  on  condition  sabseqaent,  the  fee  is  conveyed  with  all  its 
qualities  of  transniiseion.  The  condition  has  not  the  effect  to 
limit  the  title,  nntil  it  becomes  operative  to  defeat  it.  Shot- 
tuek  V.  BaBtings,  99  Mass.  33.  Conditions  requiring  an  illegal 
aet  are  void.  In  case  of  conditions  subsequent,  when  the 
estate  or  bequest  is  made  dependent  upon  their  fall  or  con- 
tinaed  performance,  "  if  such  conditions  are  illegal  or  void  for 
any  cause,  or  are  or  become  impossible  of  performance,  the 
effect  is  not  to  defeat  the  estate  dependent  upon  them,  but  that 
continues,  having  once  vested,  the  same  as  if  no  condition  had 
been  attached."  2  Redf.  on  Wills,  2d  ed.  285.  It  must  be  re- 
marked that  here  there  is  no  express  provision  that  the  estate 
shall  go  over  on  the  failure  of  the  condition,  in  which  case  re- 
gard mast  he  had  to  the  express  words  of  the  will. 

The  condition  to  take  care  of  the  testator's  lot  in  the  Piper 
bnrying  ground  is  manifestly  a  condition  subsequent.  The 
estate  then  vests  in  the  town.  It  must  remain  there  if  the  con- 
dition be  one  which  is  against  the  rules  of  law. 

It  is  provided  in  the  will,  that  the  school  house  for  the 
Piper  free  high  school  shall  be  bnilt  and  maintained  by  the  in- 
habitants of  Parsonsfield.     It   is  objected   that   they  cannot 
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legally  nise  money  for  the  porpoae  of  erecting  such  school 
lionse,  or  to  pay  the  town  treasurer  and  coDimittee  for  their 
■care  of  the  beqnest  made  to  the  town. 

By  R  S.  c  11,  §  6,  as  amended  by  stat.  1878,  c.  20,  "  every 
ci^,  town  and  plantation  shall  raise  and  expend  annaally,  for 
the  support  of  schools  therein,  a  sam  of  money,  esclnsive  of 
the  income  of  any  corporate  school  fnnd,  or  of  any  grant,  or 
from  the  revenue  or  fnnds  from  the  State,  or  of  any  voluntary 
donation,  devite  or  bequest,  or  of  any  forfeiture  accming  to  the 
nee  of  the  schools,  not  lees  than  eighty  cents  for  each  inhabit- 
ant, according  to  the  censas  of  the  State,  by  which,  Vepresen- 
tatives  to  the  le^slatore  were  last  apportioned,"  &e.,  under 
certain  penalties  in  case  of  n^lect. 

The  minimum  tax  only  ie  established.  It  may  be  increased 
for  educational  purposes  to  any  extent  that  may  be  deemed  ad- 
visable. No  limitation  is  placed  upon  the  sum  to  be  raised  but 
the  good  judgment  of  the  inhabitants  raising  it. 

That  a  city  or  town  may  receive  money  by  devise  or  be- 
quest, is  fally  recognized  by  this  sectioD.  The  gift  becomes 
the  property  of  the  town,  to  be  used  for  the  purposes  for  which 
it  was  given. 

By  §  30,  provision  is  made  for  a  union  school  for  more  ad- 
vanced scholars.  By  §  31,  "  two  or  more  school  districts  may 
unite  for  the  purpose  of  establishing  and  maintaining  a  system 
of  graded  free  schools."  But  graded  free  schools  are  high 
schools. 

The  design  of  the  testator  was  to  aid  the  town  in  establish- 
ing a  free  high  school  for  teaching  higher  branches  of  knowl- 
edge than  are  taught  in  the  common  grammar  schools  of  the 
town.  It  is  the  giving  the  supplementary  aid  recognized  by 
the  statute.  The  fund  is  under  the  control  of  tlie  superintend- 
iug  school  committee  of  the  town.  The  town  itself  might 
have  raised  the  money  to  build  the  school  house  needed  for  a 
school  for  more  ^vanced  scholars,  and  provided  for  an  in- 
structor. Much  more,  then,  can  the  town  raise  the  means  for 
erecting  and  maintainiug  the  school  house  in  which  the  munifi- 
cent bounty  of  Mr.  Piper  has  furnished  the  means  for  provid- 
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ing  for  inetmotioD.  JVourae  t.  Merriam,  8  CuBh.  19 ;  Cuah- 
ing  V.  Hewburyport,  10  Met.  608. 

The  town  have  accepted  the  gift.  It  ie  bontid  to  fomish 
the  reqnieite  bnildiDgB.  It  must  hare  a  reasonable  time  for 
that  pnrpoee.  When  executors  or  tmstees  are  to  paj  a  legacy 
to  a  corporation  on  conditions  precedent,  and  no  time  is  stated 
in  the  will,  five  jears  from  its  probate  is  allowed  for  their  per- 
formance. R.  8.  c.  74,  §  17.  Jf  the  building  of  tbe  school 
hooBe  were  to  be  deemed  a  condition  precedent,  there  Is  ample 
time  for  its  erection. 

Bill  dismissed. 

Walton,  Bakbows,  Vieoik,  Libbet  and  Sthohdb,  JJ., 
concurred. 


ValMItj  of  slfU  to  eare  for  irraTei  or  tombatones.— In  Dnror  t. 
Hottmix,  1  Twej,  Ben.,  830,  there  nu  h  bequeat  of  moDey  to  be  Uid  ont  In 
land  for  ui  Annuity  to  a  minlater  to  preacli  an  annual  sermon  to  testator'ft 
memoiy  and  to  keep  hia  tombstone  and  the  Insciiptlon  thereon  in  repair. 
mid,  a  charitable  use. 

In  Doe  V.  Pltoher,  S  M.  ft  B.  407,  the  grant  wai  tn  tnut  peipetoally  to  ra- 
pair  and,  if  need  be,  to  rebuild  a  vault  and  tomb  etandiug  on  the  land,  and  to 
permit  the  same  to  he  used  as  a  famUy  vault  bj  the  donor  and  his  familf . 
Chief  Justice  EUeDboiongb  aald:  "It  does  appear,  I  think,  to  be  a  chari- 
table use  in  part  and  in  part  not.  Aa  far  as  concerns  the  grantor's  own  in- 
terment it  is  not,  but  Inasmuch  as  it  is  for  the  familj  it  may  be  so  condd- 
end;  but  then  the  statute  has  been  complied  with." 

But  see  a  case  between  the  same  parties  reported,  0  Taunton,  8G9,  where 
Gibbs,  C.  J.,  holda  the  gift  not  a  charitable  one,  and  speaks  of  the  Queen's 
Bench  OS  having  so  decided. 

In  MelUck  v.  Aejlum,  Jacob,  190,  the  devise  was  to  sell  real  estate  and 
raise  a  fund  of  £2,000  to  erect  a  monument  to  testator  In  a  certain  church. 
Bir  Thomas  Plumer,  H.R,  niA:  "  I  think  that  this  Is  not  a  charitable  use 
witliln  the  meaning  of  tbe  >tatnl«.  ■  •  •  It  stands  on  the  same  footing 
with  an  expensive  funeral  and  it  has  never  been  argued  tiiat  the  expense  of  a 
fonetal  cannot  be  defrayed  out  of  real  estate." 

In  Hitfoid  v.  Reynolds,  1  Philllpa,  1S5,  teelatcy  directed  his  executora  to 
purchase  a  lot  and  prepare  it  for  his  remains  which  were  to  be  placed  tliere- 
in,  together  with  tbe  remtdng  of  his  parents  and  sisters  then  lying  elsewhere, 
and  a  monument  was  to  be  erected.  Tlie  validity  of  the  devise  was  not  defi- 
nitely paseed  upon. 

In  Willis  V.  Brown,  S  Jniiet,  087,  there  was  a  direction  to  trustees  to  re- 
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Uln  ont  of  tlie  estate  £10  per  annum  for  the  repairs  of  a  monament.    BM, 
per  BhadweU,  Y.C.,  not  to  be  a  cBorilable  lue. 

Id  Adnam  t.  Cole,  0  Besv.  868,  there  was  a  gift  to  trustees  to  erect  sncb 
monument  aa  they  thought  fit  and  to  build  an  organ  gallet;  In  a  church. 
Lord  Laogdale.  H.R,  held  the  first  gift  Talid  and  the  second  invalid  aa  con- 
bavening  the  mortmain  acta. 

In  Hunter  v.  Bullock,  L.R.,  14  £q.  46,  thera  waa  a  gift  of  £1,000  "to  paj- 
the  required  amount  for  painUng  and  keeping  In  repair "  teatator's  grafS- 
Btone  and  that  of  his  niece,  and  "the  balance  that  may  remain,  "for  the  pur- 
poaes  of  a  charlt7.  It  waa  lield  by  Bacon,  T.C.,  that  the  trust  to  rep^  the 
tombstone  wa«  honorary,  and  although  the  sum  required  « 
gift  of  the  residue  waa  good. 

In  Dawson  v.  Bmall.  L.B.,  18  Eq.  114,  the  gift  wt 
to  apply  the  income  of  the  fund  to  keeping  in  good  repair  all  the  tonibetonea 
of  testator  and  hii  relativea  in  O.  churchyard,  and  the  surplus  to  the  benefit 
of  poor  pious  members  of  the  Methodist  Bodety  of  Q.  over  flft7  years  off 
age.  Bacon,  V.C.,  tkeld  the  trust  T«Ud  as  to  the  poor  persons,  but  void  so  Ut 
aa  keeping  in  repair  the  tombatones  was  concerned. 

.  InIteWilUama,L.R,GCli.D.  735,Manlhis,T.C.,madetheauiieniltDg 
on  a  derise  to  applf  income  to  keep  certain  tombs  In  repair  with  a  gift  orer 
of  the  accumulated  surplua. 

In  Re  Buri[;ett,  L.R.,  9  Ch.  D.  G70,  the  bequest  was  to  keep  in  repdr  the 
tailing  and  tombalone  of  A.  with  a  remainder  over.  Jeesell,  H.R,  made  a 
dmilar  ruling,  but  as  to  the  validity  of  the  gift  over  he  questioned  the  sound- 
neatof  Flakv.  Attorney  General,  L.  R.,4Eq.  621,  on  the  authority  of  which 
Hunter  v.  Bullard,  Dawson  v.  Small  and  Re  Williams,  mpra,  were  decided. 

In  Swasey  v.  American  Bible  Boc.  67  He.  S28,  a  devise  "to  keep  in  suit- 
able repair  tlie  Buck  family  burying  ground  ao  called,"  was  held  valid  ap~ 
parenQj  on  the  authority  of  Helllck  v.  Asylum,  titpra,  and  Lloyd  v.  Lloyd, 
dted  in  the  principal  case. 

In  Jones  v.  Habeisham,  8  Woods  C.  O.  448,  a  devise  to  the  trustees  of  a 
church,  upon  the  condition  amongst  others  that  they  should  keep  In  good 
order  and  have  thoroughly  cleaned  up  every  spring  and  autumn  testator'a 
lot  in  a  certain  cemetery,  and  that  no  intetmente  should  take  place  within 
Mid  lot,  was  held  to  be  a  derise  on  a  condition  sulieequent  of  no  effect 

In  Dexter  v.  Gardiner,  7  Alien,  248,  the  bequest  was  to  the  overseers  of 
the  "Friends"pTeparatorymeetingand  their  successors  "  to  be  appropriated 
for  the  benefit  of  the  Friends'  meetings  in  said  Fairbaven  and  Rochester." 
It  was  sought  to  invalidate  this  disposition  by  proof  tlial  one  of  the  object* 
of  the  Friends'  Society  was  the  purchase  and  rep^  of  burying  grounds. 
Chapman,  J.,  at  page  247,  said :  ' '  Where  a  denomination  of  Christians  re- 
gard the  providing  and  oversight  of  burying  grounds  as  a  religious  duty  ao- 
companying  burials  of  tlie  dead  with  religioue  services  as  is  usual  among 
most  sects  of  Christians  here,  it  is  difficult  to  see  by  what  principle  this  re- 
Hgious  duty  can  be  distinguished  from  that  of  maJntalning  and  repairing 
meeting  houses  in  respect  to  the  statute."  Doe  v.  Pitcher,  tf  Taunt.  869,  waa 
distinguished  on  the  ground  that  ' '  the  object  there  wa«  merely  secular." 
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TslU  flRs  for  edoeatlon  of  eerUln  eluies.— Among  the  objoeta 
«immented  as  cbariUble  in  Uia  statute  of  48  Ellz.  e.  4,  is  the  nuintenuioe  of 
"schools  of  learning,  freeecboole"  and  "ontTeiritiet." 

Tlie  following  gtf  Is  hare  been  held  to  be  dtaritable  as  within  tlie  lingnagti 
cited,  or  within  the  spirit  of  the  aame. 

Endowment  of  a  professoralilp  In  a  theological  teminar^.  Aabnm  ▼. 
Kellogg,  le  N.  y.  88. 

Education  of  students  for  tbe  n)initti7  out  of  a  specified  ccmgr^ation. 
Weiman  t.  Lex,  17  S.  A  R  Sa 

Bequest  to  be  "expended  in  tlie  education  of  schoiara  of  poor  people" 
in  a  certain  county.    Clement  t.  Hrde,  SO  Vt  716. 

"  For  the  education  of  the  Freedmen  of  this  nation."  McAllister  t. 
McAllister,  46  Yt  273. 

Devise  and  legacy  to  a  bishop  and  his  hein  "in  trust  for  the  poor 
orphans  of  the  State  of  North  Carolina  and  the  said  trishcp  and  his  snccai- 
•ore  to  have  the  right  to  select  such  origans"  and  "to  control  said  trust  hi 
the  best  waj  for  the  support  of  taid  orphans  and  the  formation  of  tbeir 
morals  and  edncation."    Meller  t.  Atkinson,  68  N.  C.  687. 

Bequest  to  trustees  ' '  for  the  promotion  of  education  among  the  Indian  and 
African  children  and  jonth  of  the  United  Stales  or  elsewliere,  as  la  their 
Judgment  they  shall  deem  best."    Treat's  Appeal,  80  Conn.  118. 

Bequest  of  moneys  to  be  uaed  "  in  the  education  and  tuition  of  worthy 
indigent  femalee."    Dodge  r.  Williams,  46  Wise.  70. 

Bequest  to  be  applied  in  part  in  PennsylTanla  and  ttkc  reaidae  in  tbe 
United  State*  generally,  "  for  the  diffusion  of  useful  knowledge  and  inatmc- 
tlon  amongst  the  institntea,  libraries,  clube  or  meetings  of  tlie  working 
■cliiases  or  manual  laborers  who  earn  their  bread  by  the  sweat  of  their  brow." 
Sweeney  t.  Bampson,  S  Ind.  469, 

Bequest  for  the  support  of  indigent  pious  young  men  i»eparing  for  the 
mlnUtiy  in  New  Haven.    White  t.  Fisk,  33  Conn.  SI. 

"  For  the  benefit,  advancement  and  propagation  of  edncation  In  every 
part  of  the  world,  as  far  as  clrcuntstances  will  permit"  Whicher  v.  Hume, 
10  E.  L.  &  E.  318. 

Bequest  "  to  the  furtherance  and  promotion  of  the  cause  of  piety  and 
good  morslH,  or  In  aid  of  objects  and  purposes  of  benevolence  or  charity,  pab- 
lie  or  private,  or  temperance,  or  for  the  education  of  deserving  youths." 
Saltonstall  v.  Bonders,  11  AUeo,  446. 

f  alld  gifts  to  maintain  Hhoo1s^-To  maintoln  gnunmar  schools  and 
colleges.    Hodley  v.  Hopkins  Academy,  14  Pick.  346. 

"  For  the  establishment  of  a  free  school  or  schools  for  the  benefit  of  the 
poor  of  a  county."    State  v.  HcGoTem,  8  Ired.  Eq.  9. 

To  Tn«int»lTi  and  support  a  college  althou^  eccledasUca  are  forbidden  lo 
hold  any  situation  or  duty  therein  or  be  admitted  thereta  Tidal  v.  Ginud'a 
Exrs.  3  How.  U.  S.  127. 

For  the  uses  and  purposes  of  the  Friends'  Boarding  School  at  West 
Town.    Price  v.  Maxwell,  36  Pa.  Bt.  28. 
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"  To  build  and  support  a  public  Bcbool  for  tbe  education  of  chUdren  ha 
the  law  now  directs,"  to  be  located  as  near  a  certain  meetisg  house  as  land 
can  be  purchased  at  a  reasonable  price.    Bozford  t.  Harriman,  126  Mass. 


Bequest  ot  a  reeldne  to  executor  to  InTest,  "  as  he  maj  deem  beet,  as  a  fund, 
the  annual  interest  of  which  shall  be  applied  for  the  benefit  of  the  Sabbath 
School  Library  of  the  ¥1iat  Baptist  Church  in  a,  or  the  Baptlat  Home  Ula- 
■lonar;  Society;  whichcTer  may  be  deemtd  most  suitable."    Fairbanks  v. 


Devise  of  property  to  establish  a  seminary  for  the  education  of  the  children 
of  testator,  his  brothers  and  sisters  and  their  desceDdaots,  and  such  poor 
cliildren  of  the  county  as  may  be  selected  t^  tnuteee.  Franklin  t.  Armfield, 
2  Sneed.  SOS.  ' 

Devise  for  the  uae  and  snpportof  a  "free  school"  or  "institution,"  for 
tbe  beneflt  of  poor  chUdren,  in  the  town  of  Zanesvllle.  This  language  vill 
include  children  within  tbe  limits  of  the  town  at  tbe  date  the  charity  is  dls- 
tribnted,  although  such  limits  be  larger  than  when  made.  Hclntlre  t.  Zanes- 
TiUe,  17  Ohio  St.  852. 

"For  the  sole  purpose  of  supporting  a  school "  in  a  certUn  district.  Cha- 
pln  T.  School  IHstrict,  8S  N.  H.  44S. 

Bequeet  in  trust  to  maintain  a  "school  house  and  achool  to  be  tau^t  by 
a  female  or  females,  wfaereiii  no  book  of  inatructioD  Is  to  be  used  to  teach 
except  spelling  books  and  the  Bible."    Talnter  t.  Clark,  6  Allen,  66. 

Tilld  flfta  for  prometlon  »t  knowledge  generally.— To  maintain  a 
fiee  public  library  and  free  public  reading  room.  Dmry  v.  Inhabitants  ot 
Nfttick,  10  Allen,  169. 

To  found  an  institution  for  the  study  and  cure  of  diseases  of  animals  use- 
ful to  man,  and  to  maintain  free  lectures  therein,  liondon  University  v. 
Tarrow,  38  Beav.  109;  a  c.  1  DeG.  &  J.  73. 

In  tmst  to  pay  income  In  rewards  for  discoveries  and  improvements  In 
light  or  heat  most  useful  to  mankind.  American  Academy  v.  Harvard  Col- 
ic^, 13  Gray,  551. 

For  the  delivery  of  public  lectures  upon  philosophy,  natural  history,  and 
(he  arts  and  sciences.    Lowell,  appellant,  22  I^ck.  316. 

To  establish  model  and  experimental  farms  to  promote  the  knowledge  ot 
the  art  and  science  of  a^colture.    Northampton  v.  Smith,  II  Met.  890. 

Legacy  t«  "be  applied  under  the  direction  of  the  monthly  meeting  ot 
Friends  of  Philadelphia  for  the  northern  district,  as  a  fund  for  the  distribu- 
tion of  good  books  among  the  poor,  or  to  tbe  support  of  a  free  school  or  Insti- 
tution in  or  near  Philadelphia."    Pickering  v.  Shotwell.  10  Pa.  St.  sa 

Invalid  giftg  for  edneational  pnrpogei.— The  following  gifts  or  de- 
vises have  been  held  void: 

Bequest  to  take  a  house  for  a  school  to  educate  the  children  and  grand- 
children of  particular  persona  and  other  children,  Is  good  as  to  tbe  parttcular 
objects,  but  bad  as  a  general  charity.  Blandf  ord  v.  Fackerell,  i  Brown's  Ch. 
807;  B.a2Vesey,  Jr.  SSa 
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Oift  to  tnittees  ' '  thaX  the  inhftbitKnts  of  Ch&ptiam  m&j  forever  have  « 
achool "    Attorney  Oeneral  r.  Eewes,  2  Temon,  887. 

To  malnt^D  a  maseum  for  the  ose  of  sabBcribera  to  a  fund  ThcoDaoii  ▼. 
Shakeapear,  1  DeO.,  F.  ft  J.  896. 

To  pun3bwe  and  preserve  books  for  the  use  of  aubacriben  to  ft  certain 
libraij.    Came  v.  Long,  3  DeG.,  P.  &  3.  75. 

Legacy  of  money  to  be  expended  according'  to  the  cUrectiona  ot  executon 
"  for  Uie  establishment  of  a  school  at  Hontrose  for  the  education  of  chil- 
dren." H^,  void,  because  the  gift  mi^t,  consistently  with  the  will,  be  ap- 
plied to  other  than  strictly  charitable  purposes.  Attorney  Oeneral  y.  Stono, 
38  Hicb.  168. 

Bequest  to  certain  pereons  and  their  aucceseors,  "  to  be  expended  in  tin 
education  of  colored  children,  both  male  and  female,  In  such  way  and  man- 
ner as  tbey  may  deem  best,"  held  void  for  vagnenees  and  uncertain^. 
Oilmea  t.  Hammond,  85  Ind.  198. 

gnbMrlbing  wttnesseg.— Aa  to  who  may  be  sabscrihing  wltueasee,  sea 
Troup  T.  Rice,  1  Am.  Frob.  R.  18;  Stewart  t.  Earriman, lb.  9S;  Drake's  Ap- 
peal, lb.  327;  Key  T.  Holloway,  lb.  860;  Smalley  v.  Bmalley.  0>.  666;  Haw- 
kins T.  Hawkins,  ante,  page  401. 


OliiLffe  vs.  Wells. 

[130  HuBMihaBetts,  SSI.] 

INDEFINITE  TSHBT  FOB  DIBTKIBTmoSr. FasOL   BVlDBHOIt  TO  BflOW 

OH&RITABI.E  OHABACTTEB. 

A  testator  devised  the  residQe  of  his  entate  to  A.,  "  to  distiibiite  thi  some  in  meh 
maDoer  aa  io  bia  discretion  ahall  appear  beet  calculated  to  carry  oat  iiisbes 
which  I  hive  expresaed  to  him  or  may  eipreas  to  him ;  "  and  appointed  A.  hts 
ezecntor.  Jlild,  that  the  derisee  took  no  beofficial  iatereat  In  the  devise ;  that 
the  trust  on  its  ^e  was  too  indeSaite  to  be  carried  ont ;  that  it  coald  not  be 
Mtabliihed  agalDit  the  beirs  or  next  of  kin  of  the  tratator  by  evidence  of  oral 
commaDicatjunB  wade  to  A.  by  the  testator,  whether  before  or  after  the  eze- 
cntioD  of  the  will,  ahowiag  that  the  trust  was  farebuitablepnrposee;  bat  that 
the  heira  or  next  of  kin  took  by  way  of  reenlting  trust 

Bill  in  eqnity,  filed  December  11,  1877,  allegiag  that  the 
plaintifiB  were  the  heire  at  law  and  next  of  kin  of  Ellen  Dodo- 
vsQ,  who  died  in  liostoii,  on  Haj  23,  1877,  and  whose  will, 
which  was  duly  admitted  to  probate,  after  giving  variooB  lega- 
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ciea,  coDtained  the  following  clanse :  "  I3th,  To  the  Eev.  Eleazer 
M.  P.  Wells,  all  the  rest  and  residue  of  mj  estate,  to  dietribnte 
the  same  in  each  manner  as  in  hh  discretion  shall  appear  best 
calcatated  to  carry  ont  wishes  which  I  have  expressed  to  him 
or  maj  express  to  him :  "  and  nominated  said  Wells  to  be  the 
executor. 

The  bill  further  alleged  that  Wells,  who  had  been  appointed 
executor  by  the  Probate  Court,  claimed  the  right,  after  pay- 
ment of  the  legacies,  to  dispose  of  the  residue  of  the  estate 
according  to  bis  own  pleasure  and  discretion,  and  contended 
that  he  had  received  directions  from  Ellen  Donovan  as  to  the 
disposition  of  said  residue ;  whereas,  as  the  bill  charged,  the 
legacy  of  the  residue  of  the  estate  had  lapsed,  and  said  residue 
should  be  distributed  among  the  heirs  at  law  and  next  of  kin 
of  the  testatrix. 

The  bill  prayed  for  a  discovery,  an  account,  an  order  for 
payment  of  the  residue  to  the  plaintiffs,  a  temporary  injunction 
against  distributing  the  residue  of  the  estate,  and  for  further 
relief. 

The  answer  admitted  the  making  of  the  will  and  the  ap- 
pointment of  the  defendant  as  executor ;  left  tbe  plsintiSs  to 
prove  whether  they  were  tbe  heirs  at  law  and  next  of  kin  of 
the  testatrix ;  and  averred  that  the  testatrix,  before  and  at  the 
time  of  and  after  the  execution  of  the  will,  orally  expressed 
and  made  known  to  the  defendant,  her  wish  and  intention  that 
tbe  reet  and  residue  of  her  estate  should  be  disposed  of  and 
distributed  by  the  defendant,  as  executor  of  her  will,  for  char- 
,  itabte  purposes  and  uses,  according  to  his  discretion  and  judg- 
ment, and  directed  the  defendant  so  to  dispose  of  and  distribute 
the  said  rest  and  residue ;  especially  expressing  to  the  defend- 
ant her  desire  that  the  poor,  aged  and  infirm,  and  the  children 
and  others  in  need,  and  worthy  of  charity  and  assistance,  under 
the  care  of  or  connected  with  Saint  Stephen's  Mission,  of  Bos- 
ton, and  other  deserving  friends  and  deserving  poor,  shotild  be 
aided  and  assisted  ont  of  said  reet  and  residue,  if  the  defend- 
ant in  his  discretion  should  see  fit  so  to  do ;  that  the  defendant 
-  desired  and  intended,  unless  otherwise  ordered  by  the  court,  to 
dispose  of  and  distribute  the  said  rest  and  residue  for  char- 
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itable  purposes  and  nees,  accordiog  to  his  discretion,  and  es- 
pecially for  the  benefit  of  the  deserving  poor,  aged  and  infirm, 
and  the  children  and  others  in  need  and  worthy  of  charity  and 
aBsistance,  under  the  care  of  or  connected  with  said  Saint 
Stephen's  Mission,  and  other  deserving  friends  and  deserving 
poor,  as  reqaeeted  and  directed  by  the  testatrix ;  and  that  the 
testatrix,  except  by  her  will,  gave  to  the  defendant  no  written 
direction,  wish  or  order  as  to  the  distribntion  of  the  residue  of 
her  estate  remaining  after  the  payment  of  the  legacies. 

The  case  was  heard  by  Colt,  J.,  and  reserved  for  the  con- 
sideration of  the  fnll  conrt,  on  the  bill  and  aneVer,  and  an 
agreement  of  the  parties  that  the  facts  alleged  in  the  answer 
shoald  be  taken  as  true.  If  these  facts  did  not  show  a  defense 
to  the  bill,  the  case  was  to  be  sent  to  a  master,  to  determine 
whether  the  plaintiffs  were  the  heirs  and  next  of  kin  of  the 
testatrix,  and  the  amount  of  the  residue  of  the  estate ;  others 
wise,  the  bill  to  be  disnuBaed. 

L.  Maaon,  for  the  plaintifis. 

C.  Brovme  tfc  A.  P.  Browne,  for  the  defendant. 

Gbat,  C.  J.  Upon  the  face  of  this  will  the  residaary  be- 
quest to  the  defendant  gives  him  no  beneficial  interest.  It  ex- 
pressly requires  him  to  distribute  all  the  property  bequeathed 
to  him,  giving  him  no  discretion  upon  the  qaestion  whether  he 
shall  or  shall  not  distribute  it,  or  shall  or  shall  not  carry  oat 
the  intentions  of  the  testatrix,  but  allowing  him  a  discretionary 
authority  as  to  the  manner  only  in  which  the  property  shall  be 
distributed  pursuant  to  her  intentions.  The  will  declares  a 
trust  too  indefinite  to  be  carried  out,  and  the  next  of  kin  of 
the  testatrix  mnst  take  by  way  of  resulting  trust,  nnless  the 
&ct8  agreed  show  such  a  trust  for  the  benefit  of  others  as  the 
conrt  can  execute.  NieAoU  v.  Allen,  130  Mass.  211.  No  other 
written  instrument  was  signed  by  the  tratatriz,  and  made  part 
of  the  will  by  reference,  as  in  Netaion  v.  SewmarCt  friend  &>- 
eiOy.  Id.  91. 

The  decision  of  the  case,  therefore,  depends  upon  the  effect. 
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of  the  fact,  stated  in^tlie  defendaDt's  answer,  and  admitted  bj 
the  plaintifis  to  be  trae,  that  the  toatatris,  before  and  at  the 
time  of  and  after  the  execution  of  the  will,  orally  made  known 
to  the  defendant  her  wish  and  intention  that  the  reaidae  should 
be  disposed  of  and  distributed  b;  him  as  executor  of  ber  will, 
for  charitable  nees  and  purposes,  according  to  his  discretion 
and  judgment,  and  directed  him  so  to  dispose  of  and  distribute 
it,  especially  expressing  her  desire  as  to  the  objects  to  be  pre- 
ferred, all  whioh  objects,  taking  the  whole  direction  together, 
may  be  assamed  to  be  charitable  in  the  legal  sense. 

In  any  view  of  the  authorities  it  is  quite  clear,  and  is  hardly 
denied  by  the  defendant's  counsel,  that  intentions  not  formed 
by  the  testatrix  and  commnniested  to  the  defendant  before  the 
making  of  the  will,  could  not  have  any  effect  against  her  next 
of  kin.  Thayer  v.  WelUngUm,  9  Allen,  288 ;  Johntm  t.  BaU, 
5  Be  Gkx  &  8m.  85  ;  Mo««  v.  Cooper,  1  Johns.  &  Hem.  352. 
Bat  asBTimiag,  as  the  defendant  contends,  that  all  the  directions 
of  the  testatrix  set  forth  in  the  answer  are  to  be  taken  as  bar- 
ing been  orally  commnnioated  to  the  defendant  and  assented  to 
by  him  before  the  execution  of  the  will,  we  are  of  ojunion 
that  the  result  must  be  the  same. 

It  has  been  held  in  England  and  in  other  States,  although 
the  question  has  never  arisen  in  this  commonwealth,  that,  if  a 
person  procures  an  absolute  derise  or  bequest  to  himself  by 
orally  promising  the  testator  that  he  will  convey  the  property 
to  or  hold  it  for  the  benefit  of  third  persons,  and  afterwards 
refuses  to  perform  his  promise,  a  trnst  arises  ont  of  the  con- 
fidence reposed  in  him  by  the  testator  and  of  his  owu  fraud, 
which  a  court  of  equity,  upon  clear  and  satisfactory  proof  of 
the  facts,  will  enforce  against  him  at  the  snit  of  such  third 
persons.  Chamberlame  v.  Chamherlaine,  2  Freem.  34 ;  Meeoh 
V.  Kmnegal,  1  Ves.  Sen.  123, 135;  s.o.  Ambl.  67;  1  Wils. 
22T ;  SiioHand  v,  Aldridge,  9  Ves.  516,  519  ;  Jones  v.  Badley, 
L.  R  3  Ch.  362,  864 ;  McCormiek  v.  Orogan,  L.  R.  4  H.  L. 
82,  88,  9T ;  Owin^s  Case,  1  Bland,  370,  402  ;  Hoge  v.  Eoge,  1 
Watte,  163,  214-216 ;  Church  v.  Buta-nd,  64  Penn.  St.  433 ; 
Williams  v.  Fitch,  18  N.  T.  646 ;  McLetlen  v.  MoLean,  2 
Head,  684 ;  BarreU  v.  Sanriek,  43  Ala.  60 ;  Booker  v.  Aoh 
Vol.  n.— 88 
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ford,  83  Mich.  453 ;  Dw>d  v.  Tu6her,  41  Oonn.  197 ;  William* 
V.  YredanA,  6  Stew.  (N.  J.)  136,  734.  See  alao  QIom  v.  HxA- 
beri,  102  Hub.  24,  39,  40 ;  Campbell  v.  Brown,  129  Haas.  33,, 
26. 

Upon  like  gronnde,  it  has  been  held  in  England  ihat,  if  a 
testator  deviseB  or  beqaeaths  property  to  his  ezecntors  upon 
tmsts  not  defined  in  the  will,  bat  which,  as  he  atatee  in  the 
will,  he  has  commamcated  to  them  before  its  ezecotion,  snch 
truBts,  if  for  lawful  purposes,  may  be  proved  by  the  admission 
of  the  executors,  or  by  oral  evidence,  and  enforced  agunst 
them.  Oooife  v.  Brooking,  2  Vem.  50,  106 ;  Prmg  v.  Pring^ 
2  Vera.  99 ;  Smith  t.  AttersoU,  1  Suss.  266.  And  in  two  or 
three  comparatively  recent  cases  it  has  been  held  that  such 
trosts  may  be  enforced  against  the  heirs  or  next  of  kin  of  the 
testator,  as  well  as  ag&inst  the  devisee.  Shadwell,  Y.  0.,  in 
Poimore  v.  Ovnning,  5  Sim.  485,  and  7  Sim.  644 ;  Cbatterton, 
V.  C,  in  Siordan  v.  Banon,  Ir.  R.  10  Eq.  469 ;  HaU,  V.  C, 
in  ^ieeiwood'e  Case,  15  Ch.  B.  694.  But  these  cases  appear  to 
DB  to  have  overlooked  or  disregarded  s  fundamental  distinction. 

Where  a  trust  not  declared  ia  the  wiU  is  established  by  a 
conrt  of  chancery  sg&inst  the  devisee,  it  is  by  reason  of  the  ob- 
ligation resting  upon  the  conscience  of  the  devisee,  and  not  as 
a  vaUd  testamentary  di^Ktsition  by  the  deceased.  ChtUen  v. 
Attorney  General,  L.  R.  1  H.  L.  190.  "Where  the  bequest  i» 
ontri^t  upon  its  face,  the  setting  up  of  a  trust,  while  it  dimin- 
ishes the  ri^t  of  the  devisee,  does  not  impair  any  right  of  th» 
heirs  or  next  of  kin,  in  any  aspect  of  the  case ;  for  if  the  tnut 
were  not  set  np,  the  whole  property  woold  go  to  the  devisee 
by  force  of  the  devise ;  if  the  trust  set  up  is  a  lawful  one,  it 
enores  to  the  benefit  of  the  eegtms  gve  trutt;  and  if  the  trust 
set  np  is  unlawful,  the  heirs  or  next  of  kin  take  by  way  of  re- 
sulting trust.  BoBon  V.  Staiham,  1  Eden,  508 ;  b.  a  1  Coz's  Ch. 
16 ;  RusaeU  v.  Jackion,  10  Hare,  204 ;  WaUgrave  v.  7V»<,  3 
K.  &  J.  813. 

Where  the  bequest  is  declared  upon  its  face  to  be  upon  such 
tmsts  as  the  testator  has  otherwise  signified  to  the  devisee,  it  is 
equally  clear  that  the  devisee  takes  no  beneficial  int««st ;  and, 
as  between  him  and  the  beneficiaries  intended,  there  is  as  much 
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grbnnd  for  estabUshing  the  trust  as  if  tlie  bequest  to  him  were 
ftbsolate  on  its  face.  Bat  as  between  the  devisee  and  the  heirs 
or  next  of  kin,  the  case  stands  differentlj.  They  are  not  ez- 
clnded  bj  the  will  itself.  The  will  npon  its  face  showing  that 
the  devisee  takee  the  legal  title  only  and  not  the  benefl<^  in- 
terest, and  the  tnist  not  being  sofficieDtiy  defined  by  the  will 
to  take  effect,  the  equitable  interest  goes,  by  way  of  resulting 
tmst,  to  the  heirs  or  next  of  kin,  as  property  of  the  deceased 
not  disposed  of  by  his  wilL  Seara  y.  Hardy,  120  Mass.  534, 
541,  542.  They  cannot  be  deprived  of  that  equitable  interest, 
which  accrues  to  them  directly  from  the  deceased,  by  any  con- 
duct of  the  devisee;  nor  by  any  intentioQ  of  the  deceased, 
nnleee  signified  in  those  forms  which  the  law  makes  eesential 
to  every  teBtamentory  disposition.  A  tmst  not  sufficiently  de- 
clared on  the  face  of  the  will  cannot  therefore  be  set  up  by  ex- 
trinsic evidence  to  defeat  the  rights  of  the  heirs  at  law  or  next 
of  kin.    See  Lewiu  on  Trusts  (3d  ed.),  75. 

By  the  statutes  of  the  commonwealth,  no  will  (with  certain 
exceptions  not  material  to  be  here  stated)  "shall  be  effectual 
to  pass  any  estate,  whether  real  or  personal,  nor  to  charge  or 
in  any  way  affect  the  same,"  unless  signed  by  the  testator  and 
attested  by  three  witnesses.  Rev.  Sts.  o.  63,  §  6 ;  Gen.  8ts.  c. 
93,  %  6. 

In  Thayer  t.  Wdlingiton,  9  Allen,  283,  the  testator  by  his 
wUl  bequeathed  to  Hastings  and  Wellington  $15,000,  "in 
trost,  to  appropriate  the  same  in  such  manner  as  I  may  by  any 
instrameut  under  my  h^id  direct  and  appoint,"  and  nominated 
Hastings  executor,  and  made  a  residuary  bequest  to  him  in 
trust  for  the  benefit  of  certain  persons  named.  The  testator 
also  signed  a  paper,  dated  the  same  day  as  the  will,  referring  to 
it,  and  addressed  to  Hastings  and  Wellington,  directing  them 
to  pay  over  the  $15,000  to  the  city  of  Cambridge  for  the  sup- 
port of  a  pnbhc  library  ;  and  they,  after  the  death  of  the  tes- 
tator, signified  in  writing  to  the  city  their  intention  of  so  pay- 
ing it  when  they  should  receive  it  from  the  executor.  After 
the  d^ath  of  Hastings,  upon  a  bill  in  equity  by  the  adminis- 
trator de  honie  non  for  instructions,  to  whidi  Wellington,  the 
city,  the  cettuis  qvt  trust,  and  the  heirs  at  law  of  the  testator. 
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were  made  parties,  the  court  held  that  the  claiue  in  the  will, 
the  paper  eigned  bj  the  testator  bat  not  attested  as  required  bj 
the  Btatnte  of  wills,  and  the  aesent  in  writing  of  the  trostees, 
gave  the  cit^  no  right  to  the  faod ;  and  that  the  heirs  at  law 
or  next  of  ^  woold  hare  been  entitled  to  it,  but  for  its  being 
included  in  the  residoary  bequest. 

It  appears  in  the  report  on  file,  upon  which  that  case  waa 
reserved  for  the  determination  of  the  fnU  conrt,  that  an  at- 
torney at  law  testified  that  he  drew  op  both  the  will  and  the 
paper  at  the  request  of  Haetings,  and  delivered  both  drafts  to 
him  ;  and  that  Wellington  testified  that  the  paper  was  handed 
to  him  bj  Hastings  after  the  testator's  death.  Those  facts 
would,  according  to  the  cases  of  Crook  t.  Mrookmg  and  Smith 
y.  Atteraoll,  above  cited,  and  which  were  relied  on  in  the  argu- 
ment for  the  citj  of  Cambridge,  have  been  sufficient  evidence 
of  an  assent  by  Hastings  before  the  execution  of  the  will,  and, 
according  to  the  decision  of  Vice  Chancellor  Wood,  in  Tee  v. 
J^irris,  2  E.  &  J.  S51,  wonld  have  entitled  the  city  to  enforce 
the  tmst  against  both  trustees.  Yet,  the  court  did  not  treat 
Hiem  as  of  any  weight  as  between  the  surviving  trustee  and 
the  city  on  the  one  hand,  and  the  next  of  kin  or  the  residuary 
legatees  on  the  other,  but  merely  observed  that  it  did  not  ap- 
pear at  what  time  the  paper  was  placed  by  the  testator  in  the 
hands  of  Hastings.    9  Allen,  288. 

Decree  for  the  plaintifis. 


See  Nlcbols  v.  Allen,  (mt>,  page  809. 
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Sbwell  vs.  Slingluff. 

[S)  Hurkna,  OS}.] 


AmaaeiBiLnT  of  vabol  bvu>encib  to  show  will  oult  to  bb 

EFFBCrDAL  ON  TSST&TBIZ'S   DEATH  WITHOCT  lESOB. 

Pnol  eridanoe  la  iDadmisiible  to  sliow  that  kb  imtnuHnit  in  form  ■  valid  will 
wM  in  &ot  intandsd  bj  tefUtctx  to  be  naed  and  probated  onljr  on  tha  happen  - 
ing  of  a  oontlngenoj,  ancb  aa  her  dying  wltboal  lama. 

Appbai.  from  the  Circuit  Coort  of  Baltimore  city. 
The  opinion  states  the  case. 

£dward  O.  EinUey  and  1.  I^evett  Steele,  for  appellaDt. 

Jofin  P.  Poe  and  8.  Teac&le  WaUie,  for  appellees. 

Stonb,  J.  It  appears  from  the  record  in  this  case,  that  on 
the  28th  of  May,  1867,  Mrs.  Ella  Slinglnff,  of  the  city  of  Balti- 
more, ezecnted  the  following  paper ; 

"  In  the  name  of  God,  Amen.  I,  Ella  SlinglnfF,  of  Balti- 
more county,  in  the  State  of  Maryland,  being  of  sound  and  dis- 
posing mind,  memory  and  nnderetandiiig,  and  Imowing  the 
certainty  of  death,  and  the  QDCertainty  of  the  time  thereof,  do 
hereby  declare  and  publish  this,  my  last  will  and  testament,  in 
manner  following,  that  is  to  say :  I  give  and  beqneath  to  my 
beloved  mother,  Caroline  D.  Sewell,  all  the  property  that  I  may 
die  poeeesBed  of,  of  whatever  kind,  character  or  description  it 
may  be,  to  have  and  to  hold,  to  her  and  her  heira  forevw. 

"Test:  Ella  Sldioluff.    [Seal.] 

"  Done  this  twenty-eighth  day  of  3[ay,  in  the  year  eighteen 
hundred  and  sixty-seven,  and  signed  in  the  presence  of 

"Lewis  E.  Bailet.  [Seal,] 
"Bena  Sandebs.  [Seal.] 
"Jeahnbttk  Bopeb.    [Seal.]" 

It  ia  conceded  that  at  the  time  of  the  execntion  of  this 
paper,  Mrs.  Slinglnff  was  fully  capable  of  ezecnting  a  valid 
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will.  That  she  waa  at  that  time  married  to  Fielder  O.  Sling* 
luff,  one  of  the  complainanta,  and  that  she  was  then  childleea, 
bat  expected  soon  to  become  a  mother,  and  that  in  fact  her 
first  child  was  bom  in  the  month  of  July  following,  and  lived 
nnta  July,  1868,  when  it  died.  That  Mrs.  Slinglofi  gave  birth 
to  another  child,  Richard  S,  Slinglofi,  in  the  month  of  Octo- 
ber, 1868,  and  that  her  child  Richard  ia  still  living,  and  is  one 
of  the  compltunante.  That  Mrs.  Slinglnff  died  in  Jannary, 
1869,  and  her  husband,  Fielder  C,  still  sarvivee. 

It  also  appears  from  the  record  that  the  paper  above  re- 
ferred to,  was  delivered  soon  after  its  execution  to  Fielder  0. 
Slinglnfi,  and  was  by  him  delivered  to  Lewis  E.  Bailey,  a  con- 
nection of  the  family  of  Mrs,  SlinglnfE,  who  kept  it  in  his  pos- 
session until  after  the  death  of  Mrs.  Slinglnff,  when  he  deliv- 
ered it  to  Fielder  C.  Slinglnff,  who  passed  it  over  to  the  appel- 
lant, who  now  has  possession  of  the  same. 

That  about  the  month  of  January,  1876,  the  appeUant  de- 
clared her  intention  to  present  the  wjll  for  probate,  and  to 
assert  her  rights  as  legatee  nnder  it. 

Thereupon  the  appellees  filed  their  bill  in  the  Circuit  Court 
of  Baltimore  city,  alleging  and  charging  that  the-  said  paper 
was  executed  by  Mrs.  SliBglnff,  and  delivered  to  her  husband, 
wifli  the  request  and  positive  understanding  and  direction  that 
the  same  was  not  to  be  held  or  ttiken,  or  to  be  used  or  pro- 
bated  as  her  last  will  and  testament,  in  case  she  should  die 
leaving  issue,  but  in  the  event  of  her  leaving  issue,  should  be 
wholly  inoperative,  so  that  her  estate  should  pass  as  if  it  had 
uever  been  executed ;  and  also  charging  that  the  appellant  had 
full  knowledge  at  the  time  of  the  execution  of  said  paper,  of 
the  intention  and  direction  so  given  by  the  maker,  and  assented 
to  the  same.  And  the  bill  prays  that  the  appellant  may  be  en- 
joined from  offering  said  paper  for  probate,  and  that  she  be 
ordered  to  produce  the  same  for  cancellation. 

The  appellant  in  her  answer  positively  denies  that  she  had 
any  knowledge  of,  or  ever  assented  to  the  alleged  fact  that  the 
paper  in  question  was  only  to  be  used  or  probated  in  the  ev^nt 
of  her  daughter's  death  without  issue,  and  she  also  denies  that 
such  was  the  fact.    She  also  accounts  for  her  delay  in  asserting 
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ber  rights  under  said  paper,  by  saying,  that  Fielder  0,  Sling- 
loff  had  ASBorecl  her  npon  the  death  of  her  danghter,  th^t  the 
birth  of  a  child  had  made  the  paper  inoperative  in  law,  and 
that  die  did  not  know  to  the  contrary  nntil  a  short  time  before 
the  oomplainante  institoted  this  suit.  She  aleo  daima  all  her 
rights  as  legatee  under  said  paper. 

A  commiseion  was  then  duly  issued,  and  a  lai^  mass  of 
parol  testimony  taken  by  both  appellant  and  appellees,  the  case 
set  down  for  final  hearing,  and  tbe  court  below  passed  a  decree 
perpetually  enjoining  the  appellant  from  offering  said  will  for 
probate,  and  directing  it  to  be  brought  into  conrt  to  be  can- 
oelled ;  and  from  this  decree  she  appealed  to  this  conrt. 

The  first  and  most  important  qaestion  that  presents  itself 
for  our  condderation,  is  whether  parol  evidence'  is'  admissible 
in  this  case  to  prove  that  the  paper  referred  to,  although  in 
form  a  valid  will,  was  in  fact  intended  by  the  testatrix  to  be 
used  and  probated  as  her  will  only  in  the  event  of  her  dying 
without  issue,  and  that  in  the  contingency  of  her  dying  and 
leaving  issue,  it  should  be  wholly  inoperative,  and  her  estate 
should  pass  as  if  it  had  never  been  executed. 

The  case  is  an  interesting  one  and  the  point  so  raised  a 
novel  one.  The  case  has  been  very  ably  argued  before  ns  by 
the  eminent  counsel  engaged  in  it,  and  many  authorities  have 
been  cited,  bnt  we  have  been  able  to  find  no  case  either  in  En- 
gland or  this  country  precisely  like  the  present,  and  the  deter- 
mination of  the  case  must  depend  more  npon  the  application  of 
well  known  and  well  settled  general  principles  than  upon  the 
authority  of  adjudicated  cases. 

There  are  three  essential  requisites  for  every  good  and  valid 
will ;  and  these  requisites  are,  perfect  testamentary  capacity, 
the  intention  to  dispose  of  property  in  the  event  of  death,  and 
the  formalities  required  by  the  statute.  One  of  these  requi- 
sites for  every  perfect  will — the  intention  to  dispose  of  proper- 
ty in  event  of  death — is  what  the  law  terms  the  animtts  tea-  ' 
tand/i,  and  is  thus  defined  in  2  iSh^herd'«  Touch.  204 : 

"  The  second  thing  reqaircd  to  the  making  of  a  good  testa- 
ment is  that  he  that  doth  make  it,  have  at  the  time  of  making 
a  tegtandi,  i.  e.,  a  mind  to  dispose,  a  firm  and  advised 
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deternuDation  to  make  a  testament,  otherwise  the  testament 
will  be  roid,"  and  he  then  goes  on  to  s&y,  that  "  if  a  man  jest- 
ingly and  not  aerionsl;  writes  or  saja  that  ench  a  one  ahitU  have 
his  goods,  this  is  no  will."  Now  when  Mra.  Slinglaff  on  th& 
2Sth  of  -May,  1867,  executed  this  paper,  she  clearly  had  thia 
animus  testandi.  The  act  was  not  a  jest  or  a  abam,  bat  a 
serions  and  well  considered  one.  She  was  perfectly  sane,  and 
no  fiand  or  nndne  inflaence  was  practiced  on  her.  She  wa» 
perfectly  competent  in  every  respect  to  execute  a  valid  will. 
When,  therefore,  under  these  circumstances,  she  did  on  that 
day  sign  and  seal  that  paper,  purporting  to  be  her  last  will  and 
testament,  in  the  presence  of  the  sabscribing  witneBses,  and  de- 
clared in  writing  in  the  inatrnment  itself,  that  she  did  pablish 
and  declare  it  to  be  her  last  will  and  testament,  it  did  then  and 
there  become  her  last  will  and  testament. 

The  law  required  her  to  do  nothing  more  than  she  did 
do,  to  make  the  will  perfect,  and  ahe  conld  hare  done  nothing- 
more.    No  farther  declaration  or  act  was  required  of  her. 

She  possessed  andonbted  testamentary  capacity,  and  the  an- 
imus testandi,  and  complied  literally  with  the  forms  reqaired 
by  our  statute,  by  reducing  her  wishes  to  writing,  signing,  seal- 
ing and  declaring  it  to  be  her  last  will  in  the  presence  of  thre& 
witnesses ;  and  when  all  this  was  done,  the  act  was  a  completfr 
and  finished  one.  If  under  diese  circumstances  the  paper  in 
question  was  not  her  last  will  and  testament,  it  is  difficult  to- 
describe  what  it  was.  It  was  either  her  last  will  and  testament, 
or  it  was  a  nullity,  and  entirely  void. 

But  even  the  complainants  do  not  claim  that  the  paper  wa» 
void  and  worthless  at  the  time  of  its  execution,  but  only  he- 
came  so  by  events  that  happened  afterwards. 

The  whole  theory  of  their  case  rests  upon  the  ossomptioD 
that  it  was  a  good  will  on  the  day  of  its  date,  but  was  avoided 
afterwards,  and  that  had  the  testatrix  died  at  any  time  after 
its  execution  and  before  the  birth  of  her  child,  that  her 
mother  would  have  taken  under  the  will,  without  doubt  or 
question.  To  so  much  of  that  theory  as  recognizes  the  paper 
as  a  valid  act,  on  the  day  of  its  execution  we  assent,  and  we  are 
of  the  opinion  that  at  that  time  it  was  her  last  will  and  testa- 
ment, and  not  a  nnUity  and  void ;  and  being  then  her  last  wiU 
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and  testament,  the  question  next  arises,  how  it  coalij  be  made 
inoperative  afterwards. 

WIHb  are  more  especially  guarded  and  protected  by  the  law^ 
than  any  other  instmmentH.  They  are  gnarded  in  their  incep- 
tion by  the  formalities  required  by  our  statate,  and  after  they 
are  made,  they  are  eqnally  guarded  by  oar  statute,  which 
pointo  ODt  the  only  mode  by  whidi  they  can  be  revoked  or 
annnlled. 

This  will  may  be  treated  as  intending  to  pass  real  estater 
and  tiie  mode  of  its  revocation  is  pointed  out  in  sec.  302  of  Art. 
93  of  the  Code,  which  provides  that  do  snch  will  shall  be  re- 
voked, except  by  some  other  will,  or  by  bnming,  cancelling, 
tearing  or  obliterating  the  same  by  the  testator  himself,  or  by 
some  other  person  in  his  presence  and  by  his  direction  and  con- 
sent. This  statute  is  imperative  in  its  terms,  and  no  mere  ver- 
bal declarations  of  a  testator,  however  strongly  expressed,  and 
however  earnestly  be  may  wish,  or  intend  eo  to  do,  can  have 
any  effect  upon  a  will  after  its  execution.  It  can  only  be  re- 
voked in  the  manner  prescribed  by  the  statute.  Wittman  and 
Wife  et  al.  v.  Ooodhand,  Adm%  26  Md.  S5. 

To  allow  the  parol  declarations  of  the  testatrix,  whether 
made  before,  after,  or  at  the  time  of  the  execution  of  the  wil) 
to  render  that  will  inoperative  at  some  fntttre  time,  and  in  the 
event  of  some  future  contingency,  would  be  nothing  more  or 
leee  than  to  aUow  a  parol  revocation  of  it.  It  makes  no  differ- 
ence that  we  can  see,  whether  sach  revocation  is  called  a  revo- 
cation or  by  some  other  name.  To  revoke  or  to  render  inop- 
erative are  synonymous  terms,  and  to  allow  the  evidence  for 
the  latter  purpose,  is  to  allow  it  for  the  former,  *  The  practical 
effect  is  precisely  the  same. 

Bnt  there  is  another  objection  to  the  admissibility  of  this 
evidence.  We  do  not  nnderstand  the  complainants  to  contro- 
vert the  well  settled  rule  that  parol  evidence  is  not  admissible 
to  add  to,  vary  or  contradict  a  written  instrument,  bat  they 
seek  to  exclude  the  present  case  from  the  operation  of  this  rule 
by  insisting  that  the  question  before  the  conrt  is  not  the  con- 
struction of  the  instrument,  bnt  whether  on  the  happening  of 
a  contingency  the  instrument  should  have  any  effective  legal 
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existeDoe,  aod  the;  are  doaling  not  with  its  constractioii,  bat 
with  ito  ezisteDce. 

Let  ns  see  if  this  position  is  tenable.  Here  is  a  paper  pre- 
senting Dpon  its  face  all  the  indicia  of  a  perfect  wilL  In  that 
paper  die  testatrix  asserta  in  the  most  nneqairocal  manner,  (md 
in  writing,  that  the  paper  is  her  will.  The  paper  itself  contains 
no  condition  whatever,  hot  gives  the  whole  propertj  of  the 
testatrix  to  her  mother  unconditional!;.  Parol  testimony  is 
sought  to  be  introduced,  to  prove  that  it  was  given  to  her 
mother  only  conditionally.  Woold  not  tiie  effect  of  this  be,  if 
admitted,  to  add  by  parol  a  new  clause  to  the  written  will  t 

So  tW  the  wiU  woold  read  sobstantially  thus: 

I  give  and  beqneath  to  my  beloved  mother,  Caroline  D. 
Sewell,  all  the  property  that  I  may  die  poseeBsed  of,  of  what- 
ever kind,  character  or  description  it  may  be,  to  have  and  to 
hold  to  her  and  her  heirs  forever,  provided  that  I  die  wUhout 
leaving  issue,  but  \f  I  die  leaving  i$atie,  then  tuch  issue  to  hav9 
iM  my  property. 

This  new  mid  interpolated  parol  dause  mak^  a  different 
will  from  that  which  the  testatrix  made  for  herself  in  writing, 
and  adds  to  the  instrament,  and  the  written  will  nO'  longer 
speaks  for  itself,  but  its  true  constraction,  and  the  intent  of  the 
maker  is  to  be  gathered  from  parol  evidence. 

The  learned  jndge  who  decided  this  case  below,  says  in  his 
opinion : 

"  Instances  are  without  number  of  instrnments  (other  than 
wills)  formal  in  all  the  requisites  of  execution,  which  have  been 
made  to  he  called  into  effective  existence  only  on  the  happen- 
ing of  a  condition,  the  condition  being  made  apparent  by  parol 
proof ;  why  may  not  the  same  be  held  of  wills  % " 

There  are  numerous  cases  where  iDstrnments  (other  than 
wills),  perfect  in  form  have  been  held  aa  escrows,  and  only 
«alled  into  effective  existence  by  the  happening  of  a  condition^ 
and  that  condition  diown  by  parol. 

There  have  been  many  such  cases  referred  to  by  the  appel- 
lees, as  of  deeds,  notes,  &c.  The  reason  why  such  instrnmenta 
are  held  as  escrows  is  that  the  consent  of  some  one  of  the  par- 
ties to  the  mstrument  is  withheld  nntil  the  happening  of  some 


3d  by  Google 


8BWELL  T.  8LIH0LUFP.  603 

oondition.  Id  all  snob  casee,  and  in  all  inBtrnmenta  that  can  be 
held  as  esciowe,  it  frill  be  found  tbat  the  coDBent  of  more  than 
OM  party  ia  ngeeaaary  to  give  validity  to  the  instr-umgnt. 

Thus  in  the  case  of  a  deed,  the  consent  of  both  the  grantor 
snd  grantee  is  essential  to  its  validitj ;  and  in  the  case  of  a 
note,  the  maker  and  payee.  These  instrnments  bo  held  as 
eacrowe  are  all  in  the  nature  of  contracts,  by  which  the  parties 
are  to  be  boand  to  each  other  upon  the  happening  of  a  oontiD- 
gency,  bnt  not  otherwise.  The  courts  can  and  do  interfere  and 
compel  the  parties  to  perform  their  agreement  so  made. 

Bat  no  case  has  been  cited,  and  we  believe  none  can  be 
fonndj  where  a  will  has  ever  been  held  as  an  escrow,  and  the 
reason  that  applies  to  other  instraments  has  no  applicability  to 
wills. 

A  will  is  the  act  of  the  testator  alone,  and  reqaires  the  con- 
sent of  DO  other  person.  It  is,  when  made  according  to  the 
forms  required  by  law,  a  completed  act,  and  leaves  nothing 
more  to  be  done ;  no  delivery  to  aoy  one  is  necessary.  It  is 
in  no  sense  a  contract,  and  no  one  is  bound  by  it,  and  the  tes- 
tator can  revoke,  alter  or  change  it,  as  often  as  he  pleases,  and 
no  one  baa  the  right  to  interfere,  and  no  court  caD  coerce  him. 
It  is  his  privilege  aod  right,  which  he  may  exercise  or  not,  at 
his  own  pleasure. 

Posseesing  as  he  does  this  unrestrained  power  over  his  will 
duriog  his  own  lifetime,  it  would  be  a  mere  idle  and  nugatory 
act  to,  attempt  to  make  an  escrow  of  a  wiU  during  biB  life.  If 
the  condition  is  to  happen  at  or  after  the  death  of  the  testator, 
the  evil  consequences  likely  to  enBoe  are  more  apparent,  and  an 
nnprincipled  custodian,  instead  of  the  testator,wonldhaveit  in  his 
power  to  make  or  unmake  the  will.  The  three  witnesses  would 
be  useless.  They  might  indeed  depose  that  the  testator  was  of 
sound  mind,  and  tbat  he  did  publish  and  declare  the  paper  to 
be  his  last  will,  and  they  would  be  met  with  the  answer,  that 
all  that  was  tme,  and  that  the  will  was  formally  executed, 
bnt  that  the  testator  bad  given  directions,  that  in  a  certain  con- 
tingency it  should  be  inoperative  and  the  property  should  pass 
as  if  it  cever  had  been  ezecated.  Every  condition  allowed  by 
law  can  be  put  in  a  vnll,  and  no  good  reason  can  be  shown 
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vhj  every  testator  who  desires  a  conditional  will  does  not  make 
one.  The  books  are  fall  of  anch  wills.  No  one  is  left  to  the 
neoeesitj  of  tmsting  a  part  of  his  testameDtary  dispositioD  to 
the  nnoertain  memoiy  of  a  witnesB. 

In  the  case  of  deeds  or  other  instruments  that  can  be  held 
upon  condition,  the  condition  mnst  always  be  a  condition  pre- 
cedent and  not  a  condition  snbBegnent,  that  is  to  ts.y,  the  condi- 
tion mnst  occnr  before  the  deed  is  delivered  to  the  grantee,  for 
as  soon  as  the  instrument  is  delivered  to  the  part;  entitled  to 
it,  it  at  once  becomes  a  completed  act. 

In  Black  v.  Shreeve,  2  Beaslej,  458,  the  coort  say : 

"  If  the  iDstrnroent  be  once  delivered  to  the  party,  who  on 
its  face  is  entitled  to  it,  it  becomes  eo  inetanU  a  deed.  No 
agreement  in  conflict  with  the  plain  tenor  of  the  deed  is  per- 
mitted to  be  proved — to  show  that  its  operation  as  a  deed  is  to 
depend  upon  the  performance  of  some  condition  snbse- 
qaent." 

Ab  we  have  said  above,  the  will  in  this  case  was  a  complete 
and  finished  act — as  much  so  as  a  deed  delivered  to  the  grantee, 
— if  it  were  admissible  to  prove  by  parol,  any  condition  what- 
ever (which  however  we  do  not  admit),  it  most  certainly  be  a 
condition  precedent,  and  not  a  condition  snbseqnent. 

The  case  of  I^ter  v.  SiTvUh,  3  Swabey  &  Tristram,  283, 
and  the  case  of  Nichdt  v.  NichoU,  2  Phillimore,  180,  have 
been  much  relied  on  in  the  argnment  of  this  case  by  appellees. 
fiat  both  these  are  anlike  the  case  at  bar.  In  them  the  essen- 
tial element  of  a  will,  the  animut  teatandi,  was  totally  want- 
ing, and  parol  testimony  was  allowed  to  show  that  the  paper 
never  was  intended  at  any  time  and  nnder  any  cireamatancee  to 
operate  as  a  will. 

In  Lester  v.  SmWiy  Smith  had  made' a  will  dnly  execated  in 
which  he  had  left  certain  property  to  his  daughter,  Mrs.  Ma- 
son. A  Mrs.  3[arBhall,  the  mothei'-in-law  of  Mrs.  Mason,  was 
the  occnpant  of  a  hoase  that  Smith  claimed  title  to,  bat  Mrs. 
Harshall  refnsed  to  recognize  hie  title. 

He  thereapon  fell  upon  the  plan  of  execnting  a  codicil  re- 
voking the  devise  to  his  daughter,  thinking  that  Mrs.  Mason, 
when  she  knew  it,  woald  use  her  inflaence  with  Mrs.  Marshall 
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and  get  her  to  recognize  hiB  title  to  the  hoase.  Bat  he  gave 
explicit  directions  that  this  codicil  was  never  to  be  used  or  to 
operate  as  his  will  in  any  ereQt,  and  had  been  executed  onlj  to 
effect  that  collateral  object.  The  case  was  tried  before  Sir  J. 
P.  Wilde,  and  although  he  admitted  parol  teatimonj  to  prove 
these  Saats,  he  said  the  qnestiou  gave  him  some  anxiety,  and 
said,  speaking  of  the  codicil : 

"  It  was,  however,  executed  in  the  presence  of  testator's 
brother,  to  whom  it  was  given  by  the  testator,  with  express  di- 
rections that  he  was  not  to  part  with  it,  and  that  it  was  in  no 
event  to  operate,  or  to  revoke  the  bequest  made  in  his  will,  bat 
to  be  nsed  only  in  the  manner  above  described.  Similar  decla- 
rations were  made  by  the  testator,  at  the  moment  of  its  ezecn- 
tion.  A  codicil  thus  daly  execated  in  point  of  form  and  at- 
tested by  two  witnesses  has  been  directly  impeached  by  parol 
testimony.  It  bears  all  the  appearance  on  the  face  of  it,  of  a 
regular  testamentary  paper ;  bat  on  the  evidence,  it .  has  been 
foand  by  the  jaty,  not  to  have  been  intended  as  sach  by  the 
testator.  The  momentous  conseqaenceB  of  permitting  parol 
evidence  thns  to  outweigh  the  sanction  of  a  solemn  act,  are  ob- 
vioas.  It  has  a  tendency  to  place  all  wills  at  the  mercy  of  a 
parol  story,  that  the  testator  did  not  mean  what  he  said,  on  the 
other  hand ;  if  the  fact  is  plainly  and  conclnsively  made  ont 
that  the  paper  which  appears  to  be  the  record  of  a  testamen- 
tary act,  was  in  reality  the  offspring  of  a  jest,  or  the  resnlt  of  a 
contrivance  to  efiect  some  collateral  object,  and  never  serionsly  * 
intended  as  a  disposition  of  property,  it  is  not  reasonable  that 
the  coort  shoald  tarn  it  into  an  effective  instrament,  and  sach 
no  doubt  is  the  law.     There  most  be  the  anirivus  teeiandi" 

And  farther  on  he  says : 

"  In  the  present  case,  however,  the  coort  finds  the  evidence 
80  cogent,  that  it  is  prepared  to  act  on  the  finding  of  the  jary, 
that  the  codicil  was  execated  as  a  sham  and  a  pretence,  never 
serionsly  intended  as  a  paper  of  testamentaiy  operation." 

We  have  given  a  lengthy  extract  from  the  opinion  in  this 
case,  becaase  it  was  much  relied  on  in  the  argument.  It  will 
be  seen,  that  the  testimony  was  only  admitted  upon  the  groand 
that  the  codicil  was  only  a  sham,  never  for  a  moment,  or  in  any 
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GontingeDC^  to  operate  aa  a  teatamentarj  diepoeition,  and  that 
the  animus  tettandi  was  entirely  wanting  and  for  no  other  rea- 
son. In  the  case  before  oa  the  animw  teatandi  did  nnqnee- 
tipnably  exist,  and  the  paper  waa  intended  aa  a  testamentary 
diapodtion  of  property  at  the  time  of  its  execDtioQ.  So  in  the 
ease  of  NiohoU  v.  HiohoU,  2  Pfaillimore,  180,  where  parol  evi- 
dfflice  of  a  witness  to  a  will  waa  received  that  the  paper  was 
not  really  the  will  of  the  party,  bst  only  written  by  him  as  a 
specimen  of  how  short  he  could  write  a  will.  Sir  John 
Nicholl  aaid ; 

"  If  this  evideiice  can  be  received  and  is  to  be  credited,  this 
is  not  the  will  of  the  deceased,  for  it  wants  the  great  reqaisite, 
the  amrnuB  teatandi;  it  was  not  written  with  the  mind  and  in- 
tention to  make  a  will.  A  qaeation  has  been  made  whether 
this  evidence  can  be  received.  I  am  of  opinion  that  it  can  and 
most  be  received." 

These  cases  go  perhaps  as  ^  aa  any  cited  in  aUowing  parol 
evidence.  Bat  in  these  and  in  all  the  other  cases  referred  to, 
the  courts  have  restricted  the  evidence  to  the  aacertainment  of 
the  anitmit  teatcmdiy  and  have  never  gone  beyond  that.  Even 
if  we  were  to  admit  that  these  cases  were  well  decided  (which 
we  do  not  determine),  we  consider  the  parol  evidence  offered  in 
this  case  inadmissible.  If  it  were  in  any  such  case  admissible, 
we  would  be  unwilling  to  reject  it  in  this,  as  the  straightfor- 
ward testimony  and  diBtintereeted  conduct  of  the  husband  of 
'the  testatrix  presents  a  strong  case,  and  one  with  many  equita- 
ble features,  strongly  appealing  to  our  sense  of  justice.  Bat 
we  mtut  take  the  S&v  as  we  find  it;  and  as  in  all  the  long 
period  that  has  ela}»ed  since  the  passage  of  the  Act  of  39th 
Charles  II,  no  court  has  permitted  such  testimony  to  be  re- 
ceived, we  cannot  do  so  now. 

The  only  remaining  point  to  be  considered  is  whether  Mrs. 
Sewell  is  now  estopped  from  asserting  her  rights,  under  the 
will  of  her  daughter.  There  is  nothing  in  this  record  that  can 
operate  as  such  an  estoppel.  There  is  no  Statute  of  Limita- 
tions in  thia  State  prescribing  a  time  within  which  a  will  must 
be  offered  for  probate.  Mrs.  Sewell  has  satisfactorily  aocoonted 
for  her  delay,  by  her  sworn  allegation  that  she  was  ignorant  of 
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her  rightB,  and  there  is  oo  evidence  before  ns,  that  her  dela^ 
caneed  any  loss  or  injnTy  to  any  one,  except  perhaps  herself, 
and  we  moBt,  therefore,  overrule  that  exception,  ^o  plea  to 
the  jnrisdiction  of  the  court  haa  been  filed  in  this  caae,  nor  any 
objection  to  it  made  at  the  hearing  in  the  court  below,  and  we 
hare,  therefore,  decided  the  qneetions  presented  to  ns  in  the 
record.  But  we  must  not  be  understood  to  decide  the  qnes- 
tton,  whether  a  conrt  of  equity  baa  the  power  to  restrain  bj  in- 
jnnetion  any  one  from  presenting  to  the  Orphans  Ooort  a 
paper,  which  he  claims  to  be  a  laat  will  and  testament,  or,  in 
any  event  to  order  such  a  paper  to  be  cancelled. 
Decree  reversed,  and  bill  dismissed. 


Bbabfibld  vs.  Fbbnoh. 

[S9  UlwlMdppl,  6Sa.] 

DlBSCnON  IN  wax  to  OONTINDB  TBSTATOb's  BDBIIIBSS. — LUJBILnT 
OF  S8TATS. 

When  one  by  will  direct*  the  coDUnnanoe  of  Ua  trade,  only  nch  portion  of  bU 
ettate  m  la  tt  the  time  of  his  death  InTcited  in  the  bminen,  is  to  be  conridered 
*a  pledged  to  its  rabaeqnent  cre^torB,  anleae  it  la  imeqnivocallj  shown  that  tlie 
general  eatate  or  adme  parlionlar  part  thereof  la  to  be  bound. 

Appeal  from  the  Chancery  Conrt  of  Monroe  oonn^. 

Bill  to  snbject  the  assets  of  the  banking  house  of  Adams, 
Spratt  &  Co.,  and  the  entire  estate  of  Adams,  to  the  payment 
of  plaintifTs  debt,  evidenced  by  a  certificate  of  deposit  issaed 
in  the  name  of  that  firm  after  Adams*  death. 

The  opinion  stafts  the  facts. 


Murphy,  Sykes  <&  Srigtow,  for  appellants. 
Houaton  ds  Reynolds,  for  the  appellees. 
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CooPEB,  J.  The  testator,  hy  directing  the  coDtiniunoe  of 
the  boeiiiees  of  banking,  in  which  he  had  been  interested  dur- 
ing hie  life,  did  not  render  liable  to  the  anbeeqnent  creditore  of 
the  bank  the  general  assets  of  his  estate.  It  ma;  be  trae,  as 
orged  by  counsel  Tor  the  appellants,  that  the  principal  object 
which  the  testator  had  in  view  in  making  his .  will  was  to  pro- 
vide for  the  continned  prosecution  of  the  bosiness,  and  that  be 
looked  to  the  property  therein  invested,  and  the  profits  to  be 
therefrom  derived,  as  the  principal  source  whence  the  l^iacies 
^ven  by  him  were  to  be  realized ;  and  that  the  provisions  of 
his  will  were  such  that  the  estate  could  not  be  finally  admin- 
istered even  as  to  the  property  not  embarked  in  the  banking 
hoose  of  Adams,  Spratt  &  Co.,  nntil  the  bnsiness  of  that  firm 
should  be  finally  settled :  and  yet  the  intention  may  not  have 
existed  to  charge  his  whole  estate  with  the  hazard  incident  to 
its  prosecution.  The  mle  is,  that  where  one,  by  his  will, 
directs  the  continuance  of  his  trade,  only  snch  portion  of  his 
estate  aa  is  at  the  time  of  his  death  invested  in  the  business  is 
to  be  considered  as  pledged  to  its  subsequent  creditors,  unless 
it  is  unequivocally  shown  that  the  general  estate,  or  some  part 
of  it,  is  intended  to  be  bound.  One  may  by  will  direct  bis 
wbole  estate  to  be  devoted  to  the  purposes  of  trade,  or  make  it 
responsible  for  the  debts  subsequently  to  be  contracted  in  a 
business  to  be  carried  on  either  by  his  executor  alone,  or  by 
the  surviving  members  of  bis  firm,  or  by  both  such  survivors 
and  his  executor ;  but  his  intention  so  to  do  is  not  sufficiently 
shown  by  a  simple  direction  that  the  trade  carried  on  by  him 
individually,  or  that  of  a  firm  in  which  he  is  a  member,  shall 
be  continued  after  his  death.  It  is  true,  that  whether  the 
general  estate  is  or  is  not  bound,  is  to  be  determined  by  the 
intention  of  the  testator  as  expressed  in  the  will,  and  that  this 
intention,  if  disclosed  by  an  examination  of  the  will,  as  a  whole, 
will  b?  enforced  just  aa  it  would  have  been  if  positively  de- 
clared, but  we  do  not  .think  the  intention*  of  the  testator  to 
charge  his  general  estate  is  shown  by  the  analysis  of  his  will  aa 
presented  by  the  counsel  for  the  appellants. 

He  first  directs  that  the  business  shall  be  continued  under 
the  supervision  of  his  partner,  Spratt,  and  then  unneoessarily 
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proceeds  to  give  faim  aathority  to  b)^  the  company's  name 
"  to  any  inetniment  binding  or  releasing  said  company  to  any 
and  all  contracts,  within  the  acope  of  said  banking  bnsineea,  aa 
if  I  were  still  living."  Bot  who  and  what  la  Spratt  anthorized 
to  bind?  It  ia  the  compuiy,  not  the  general  estate  of  the  tes- 
tator ;  the  company  composed  of  Spratt  and  so  mnch  of  the 
estate  of  the  testator  as  by  his  will  be  has  devoted  to  the  enter- 
prise. What  this  ia  is  ahown  by  the  sneceeding  paragraph  of 
the  will.  In  the  daoae  jost  qnoted,  the  testator  is  intent  only 
on  conferring  upon  bis  anrviving  partner  the  power  which  he 
deemed  it  neceasary  he  should  have  for  carrying  on  the  busi- 
ness, evidently  impressed  with  the  idea  that  a  mere  direction 
to  cany  it  on  did  not  confer  the  power  necessary  to  its  proae~ 
CDtion.  In  the  next  paragraph,  however,  he  proceeds  to  indi- 
cate the  property  devoted  to  the  business,  the  time  it  shaU 
continue,  the  division  of  the  profits  and  losses,  the  compensa- 
tion to  be  allowed  to  the  surviving  partner  for  his  services,  and 
the  extent  to  which  his  interest  in  the  firm  shall  be  bound  for 
the  hire  of  a  clerk  in  excess  of  the  interest  of  Spratt.  This 
clause  is,  "  that  the  capital  of  said  company  remain  and  be 
used  as  heretofore  by  said  firm  ontil  the  expiration  of  two 
years,  or  such  further  time  as  may  be  necessary  to  close  np  the 
bosiness  of  said  firm  without  injury  to  either  party ;  that  the 
profits  and  losses  shall  be  ahared  as  heretofore,  and  that  aaid 
Henry  D.  Spratt  shall  receive  from  said  company  $2,000  annu- 
ally, and  the  said  execntrix  shall  pay  the  salary  of  John  O. 
Wicks,  {2,000  annually,  or  some  other  efficient  person  to  be 
approved  of  by  said  H.  D.  Spratt."  It  is  the  interest  of  the 
testator  in  the  capital  of  said  firm  that  is  to  be  continued  in  it, 
to  "  r^nain  and  be  used  as  heretofore,"  and  this  declaration  of 
what  was  to  "  remain  "  in  said  business  excludes  the  idea  that 
it  was  intended  by  the  testator  to  invest  therein  any  other  por- 
tion of  his  estate.  SmiiA  y.  Ayer,  101  U.  S.  320;  Ek-parU 
Garland,  10  Tes.  110;  MeNeiUie  v.  Acton,  4  De  Gtex,  M.  & 
G.  744 ;  BurweU  v.  MandeviMe,  2  How.  (U.  8.)  560. 

The  power  of  the  sarriving  partner  to  chai^  the  interest 
of  the  testator  in  said  firm  did  not  cease  at  the  expiration  of 
two  years  after  the  death  of  the  testator.    The  will  directa 

ToL.  n.— » 
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that  the  capital  stock  of  said  company  ghaM  "  remain  and  be 
tued  as  heretofore  hj  said  firm,  ontil  the  expiration  of  two 
yean,  or  gvush further  tvmx  as  may  be  necessary  to  close  ap  the 
business  of  said  firm  withont  injury  to  either  party."  The 
creditors  of  the  testator  might  have  inBisted  npon  an  immedi- 
ate settlement  of  the  business,  and  an  appropriation  of  the 
interest  of  the  testator  therein  to  the  payment  of  their  de- 
mands against  him ;  and  the  parties  to  whom  special  l^acies 
were  giren  by  his  will  might  hare  proceeded  at  the  expiration 
of  two  years  to  enforce  its  discontinuance,  by  showing  liat 
farther  time  was  not  necessary  ;  but,  in  the  absence  of  any  such 
objections,  it  was  left  by  the  will  to  the  discretion  of  the  exec- 
Dtriz  and  the  anrviving  partner  to  determine  how  much  longer 
time  than  two  years  was  needed  to  enable  them  to  wind  up 
the  bnsinesB,  so  as  to  conserve  the  interest  of  both  parties  in 
the  meantime.  It  was  not  required  that  at  the  expiration  of 
two  yean  all  business  should  be  suspended,  except  the  collec- 
tion of  the  debts  due  the  firm,  for  the  will  expressly  provides 
that  the  capital  shall  remain  and  be  used  as  heretofore,  "  until 
the  expiration  of  two  years,  or  ttich  /uriher  time"  &e.  The 
transactions  of  ordinary  business  were  to  be  carried  on.  If 
the  businesB  was  to  be  conducted  as  usual  for  the  term  of  two 
years,  then  the  ^ving  of  further  time  !n  which  to  wind  up  the 
unsettled  affairs  of  the  company  was  wholly  unnecessary,  as 
withont  such  express  delegation  of  anthority  it  would  hare 
existed  in  the  sorviving  partner  ex  necessitate  ret.  If  any  effect 
is  to  be  given  to  this  claase  of  the  will,  it  mnst  be  constmed 
SB  conferring  permission  on  the  execntrix  and  sorviving  part- 
ner to  continue  the  business  of  the  firm,  if,  at  the  expiration 
of  the  two  years,  it  shonld  seem  to  them  advisable  so  to  do,  to 
advance  the  interest  of  the  partners;  and,  certainly,  if  this 
power  existed  at  all,  the  executrix,  who  is  residuary  legatee 
nnder  the  will,  cannot  now  assert  that  she  abnsed  the  confi- 
dence reposed  in  her,  when  called  to  account  by  persona  who 
dealt  with  the  firm  after  the  expiration  of  two  years,  and  who 
had  the  right  to  believe  that  further  time  was  necessary,  be- 
oause  she  and  the  surviving  partner,  by  continoing  the  bnsiuesB, 
had  iu  effect  declared  that  it  was. 
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It  is  -chained  in  the  bill  that  the  execntrix  shared  in  the 
profits  of  the  busineflB,  and  tints  became  perEooally  liable  to 
the  creditors  of  the  firm  as  a  partner.  Id  Eogland,  the  mle 
first  enunciated  in  Ortuia  v.  Smith,  2  Wm.  Black.  998,  that  a 
person  sharing  in  the  profits  of  a  firm  became  liable  as  a  part- 
ner to  ite  creditors,  has  been  to  some  extent  modified  by  the 
cases  of  Cox  t.  Miohrmm,  8  E.  L.  Gas.  268 ;  KUehoAB  v.  Jukei, 
3  B.  &  S.  847,  and  other  cases  cited  and  discussed  in  Lindley 
on  Partnership,  89.  A  consideration  of  the  qaestion  is  unnec- 
essary here,  because  we  are  of  opinion  that  as  to  the  claim 
asserted  by  the  complainants,  Mrs.  French  is  not  liable  as  a 
partner,  becanse  she  was  a  feme  covert  at  the  time  the  money 
sued  for  was  received  by  the  iirm  of  Adams,  Spratt  &  Co. 
Code  1871,  §  1780,  provides  that  "any  married  woman  may 
rent  her  lands,  or  make  any  contract  for  the  nse  thereof,  and 
may  loan  her  money,  and  take  secnrities  therefor,  in  her  own 
name,  and  employ  it  in  trade  or  bnsiness.  *  «  •  And  when 
a  married  woman  engages  in  trade  or  bnainess  as  a  yeme  sole, 
she  shall  be  bound  by  her  contracts,  made  in  the  coarse  of  sach 
trade  or  bnsineBB,  in  the  same  manner  as  if  she  was  married." 
Under  this  statute  we  have  held  that  a  married  woman  may 
become  a  partner  in  a  firm.  Newman  v.  Morris,  53  Miss.  402. 
In  NetterviUe  v.  Barber,  52  Mias.  168,  it  was  said  that  the 
effect  of  the  statute  is,  "  that  a  married  woman  may  engage  in 
trade  in  the  commercial  sense,  and  in  other  employments  which 
require  time,  labor  and  skill,  and  shall  be  bonnd  by  her  con- 
tracts made  in  the  course  of  snch  husineee,"  It  may  therefore 
be  conceded,  that,  sfnce  the  adoption  of  the  Code  of  1871,  a 
married  woman  has  been  so  far  emancipated  from  the  disabili- 
ties of  coverture  as  to  enable  her  to  engage  in  any  enterprise 
nf  a  commercial  or  other  character,  in  which  she  either  investB 
her  separate  estate,  or  her  time,  labor  or  skill,  and  that  for 
contracts  made  in  such  bosiDess,  whether  prosecuted  by  herself 
alone,  or  by  a  firm  in  which  she  is  a  member,  she  would  be 
liable  as  would  be  a  feme  eole.  There  is,  however,  no  alleg»> 
tion  in  the  hill  in  this  cause,  that  Mrs.  French  contributed 
«ither  her  time,  labor  or  skill,  to  the  business  of  the  firm  of 
Adams,  Spratt  ^  Co.,  and  it  is  evident  that  the  capital  of  said 
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bnsmess  was  exeloBively  oontribated  by  Spratt  and  the  estate 
of  Adame.  The  profits  arieiog  from  the  boBiQees  which  were- 
paid  OTer  to  her  did  not  thereby  become  a  part  of  her  separate 
estate,  for,  mitil  the  settlement  of  the  estate  of  Adams,  it  wa» 
in  her  hands  as  the  executrix  of  his  viU,  and  whether  or  not 
any  part  of  it,  or  if  any  part  how  mnch  of  it,  wonld  become 
her'B  as  remdnary  legatee,  was  dependent  both  npon  the  value 
of  the  estate  and  the  amount  of  the  debts  and  legacies  with 
which  it  was  chargeable.  Receiving  these  profits  as  executrix 
was  not  such  enga^ng  in  trade  or  business  as  was  contem- 
plated by  the  statute,  and  she  is  protected  by  her  coverture 
from  the  demand  made  against  her  by  the  complainants  as  a- 
partner  in  the  £rm. 

The  complainants  are  not  affected  by  the  decree  of  the 
Chancery  Court  dischai^ng  Mrs.  French  on  her  petition  from 
her  office  of  executrix.  As  to  them  the  order  is  a  nullity,  and 
they  may  proceed  against  her  as  if  the  estate  was  still  open  in 
the  coort  granting  the  administration  of  the  will.  PoUockv. 
Buie,  43  Miss.  140.  The  Chancery  Court  has  jurisdiction 
because  this  is  a  proceeding  against  the  estate  of  a  deceased 
person  being  administered.    Hunt  t.  Potter,  58  Miss.  96. 

Thouj^,  as  we  have  said,  Hrs.  French  is  nott  liable  as  a 
creditor  to  the  demand  asserted  by  the  complainants,  she  can- 
not interpose  her  coverture  as  a  defense,  if  it  shall  appear  that 
trusting  to  the  decree  discharging  lier,'Bhe  has  converted  the 
assets  of  the  estate  liable  to  their  claim  to  her  own  use.  As 
to  these  creditors  she  is  still  executrix  of  the  estate  of  Adama, 
and  liable  to  account  to  them  as  snch  for  'any  devastavit  she 
has  committed.  If  the  assets  received  by  her  from  the  firm  of 
Adams,  Spratt  &  Co.  are  still  in  her  hands,  they  are  subject  to- 
the  complainants'  claim,  and  if  she  has  converted  them  to  her 
own  nse  she  is  guilty  of  a  devastavit,  and  is  liable  notwith- 
standing her  coverture.  3  Williams  on  Executors,  1840 ; 
Adair  v.  Shaw,  1  8ch.  &  Lef .  243 ;  Clougk  v.  Diison,  S  Sim. 
694 ;  Soady  v.  TurnhtJl,  L.  R.  1  Ch.  494 ;  SeUew  v.  Soott,  1 
Strange,  440. 

The  fact  that  the  Chancellor,  on  overruling  the  demorrer, 
gave  to  the  complainants  leave  to  amend  their  bill,  did  not 
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'preolndb  them  from  proeecating  an  appeal.  They  had  the 
right,  if  they  desired  eo  to  do,  to  etaod  npoa  the  hill  as  origi- 
nally drawn,  and  were  not  bound  to  accept  the  leave  to  amend. 
It  maj  be  that  by  proaecating  an  appeal  they  have  waived  the 
right  to  amend  ;  bnt,  as  tlie  demurrer  wae  improperly  aoBtained 
and  the  leave  to  amend  was  unnecessary,  we  need  not  deter- 
mine what  resnlt  would  have  followed  the  affirmance  of  the 
■decree  of  the  lower  cotut  on  the  demnrrer. 
Decree  rereraed. 


Power  and  liabDltj  orpersotial  repreaentatlTe  earrjliig;  on  testator*! 
bnslnMa. — Execntora  empowered  by  the  will  to  carry  oa  their  testator'B 
bouDesi,  are  psiBooally  liable  for  debts  contracted  thereby.  But  tbey 
have  a  right  in  equity  to  indemniiy  tbenuelvea  for  the  payment  of  snch 
debt!  oat  of  the  property  lawfully  embarked  in  the  trade.  Loibie  v. 
Petry,  83  N,  J.  Eq.  791 ;  Alsop  v.  Hather,  8  Conn.  BM;  Hnnty  v.  Brown, 
11  La.  Ann.  472;  Stedman  t.  Fiedler,  20  Vf.  Y.  487.  Oontra,  Hiller  r. 
Ege,  6  Penn.  St.  36a. 

Only  tbo  property  invested  in  the  bnaneaa  at  the  teetator'g  death  is  re- 
jrarded  as  the  trade  fnnd,  and  apart  from  a  clear  declaration  in  the  will  of 
a  purpose  to  subject  the  remuDing  property  to  the  risks  of  the  venture, 
no  other  of  ti^  decedent's  property  can  be  so  subjected.  Laible  t.  Fetry, 
cited  above;  Lucht  v.  Behrens,  28  Ohio  Bt.  381;  Callaghan  v.  Hall,  1 
Berg.  &  R.  241 ;  Hardle  v.  Cheatham,  53  Hise.  41 ;  Cain  t.  Tonng,  I  Utah 
Territory,  861 ;  Lyon  v.  Lyon,  1  Tenn.  Ch.  335 ;  Aastin  v.  Monroe,  47  N, 
Y.  860. 

In  Laible  v.  Petry, — a  very  leading  case, — Dixon,  J.,  after  reviewing 
the  English  and  American  authorities,  says:  "The  principle  dedncible 
i>om  all  of  these  cases  then  are,  that  where  a  testator  orders  his  basinees 
to  be  carried  on  after  his  death  pnnM/oMa,  only  Uie  fund  employed  in  the 
bnsiness  before  his  decease  is  answerable  to  the  subaeqaent  creditor;  bnt 
that,  if  by  clear  and  unambiguoos  language  he  deaigoates,  nr  authorises 
to  be  set  apart  any  other  portion  of  hie  estate  to  be  embarked  in  the  trade, 
such  creditors  may  also  resort  to  the  fund  thus  appropriated." 

A  direction  by  a  teatator  to  his  executor  to  raise  crops  on  his  estate 
until  his  debts  were  paid,  is,  to  some  extent,  in  the  discretion  of  the  exeo- 
ntor,  and  an  administrator,  with  the  will  annexed,  is  not  Iwund,  r^ard- 
lesB  of  trial  and  circnmstance  to  continue  cnllivBling  indefinitely.  John- 
son V.  Henagan,  II  B.  C.  18d. 

Where  an  executor  is  clothed  with  discretionary  power  to  improve 
im|ffodactdve  property,  the  power  conferred  being  without  limit,  and  the 
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testator's  wiab  appearing  to  be  to  keep  the  estate  intact,  the  executor  mmy 
raise  mooe;  on  mortgage  tor  this  purpose.     Btarr  v.  Uonltoo,  97  HI.  036. 

Under  the  Ckorgia  Code  of  1868,  $$  1831-38,  It  is  the  rale  in  that 
State,  since  the  abolition  of  slavery,  that  property  of  intestates  shall  not 
be  kept  together  from  year  to  year,  and  worked  for  the  benefit  of  the  es- 
tate. The  ordinary  has  no  authori^  so  to  order  except  for  the  current 
year.     Johnson  v.  Pomell,  60  Qa.  661. 

An  executor  cannot)  at  the  risk  of  the  snceesaion,  carry  on  planting 
operations  and  contract,  in  so  doing,  debts  so  as  to  bind  the  estate.  Flor- 
sheim  t.  Holt,  33  La.  Ann.  188. 

An  executor  in  trorking  a  plantation,  must  bring  himself  under  the 
Btatul«,  or  within  the  provinons  of  the  will,  or  show  the  consent  of  the 
parties  interested.    Billingslea  y.  Tonng,  88  Hiss.  93. 

An  administrator  who  finds  a  raw  commodity  on  hand  (tobacco  for 
inetance),  may  lawAiUy,  without  a  fraadntent  intent,  put  it  in  a  condlticoi 
in  which  it  is  nsnal  to  sell  it,  or  in  which,  under  the  circumetonces,  it  can 
be  best  sold.    Whitley  v.  Alexander,  7S  N.  C.  444. 

Where  the  will  of  the  testator,  under  which  a  trust  arose,  gives  no 
power  to  the  trustee  to  use  the  trust  funds  in  a  partnership,  retaining  all 
profits  over  interest,  the  trustee  cannot  clum  the  profits,  or  justify  such 
use  of  the  bust  funds,  by  oral  proof  that  tlie  funds  were  thus  used  in  pur- 
suance of  verbal  instructions  of  the  testator  before  his  death.  Halone  v. 
Eelley,  04  Ala.  033. 

An  executor  of  the  estate  of  a  merchant  cannot  properly  invest  tbe 
proceeds  of  an  estate  in  tbe  purchase  of  other  goods  to  continue  the  busi- 
ness, without  the  consent  of  tbe  eettaii  qit«  triut,  nor  can  tife  Ckiunty  Court 
confer  upon  hfm  such  authority.     Field  y.  Cotton,  7  HI.  App.  879. 

In  New  York,  a  request  by  the  executor  that  goods  be  delivered  for 
use  in  the  business  of  the  partnership,  with  a  promise  to  pay  therefor,  aa 
soon  as  the  estate  is  settled,  does  not  change  the  general  rule  or  make  him 
a  joint  debtor  with  the  surviving  partner.  Bichter  v.  Poppenbouser,  43 
N.  T.  878. 

The  rule  at  common  law,  that  on  administrator  may  complete  and  en- 
foice  a  contract  of  the  decedent — Dot  personal,  or  requiring  peculiar  skill 
or  taste — is  declared  to  be  unchanged  by  statute  in  Illinois,  except  that 
the  adminiatntor,  who  so  acts  witbout  order  of  court,  assumes  the  risk 
of  losses  incurred  therein.  Smith  v.  Wilmington  Coal,  &c,  Co.  83  HL 
498.  Bee  also  Oram's  Estate,  9  Phila.  8S8;  Newton  v.  Foole,  IS  Leigh, 
113. 

In  HcKee  v.  Mobley  (8  B.  C.  313),  the  common  law  doctrineof  confta- 
sion  as  applied  to  purchases  made  by  an  administrator  and  added  to  tbe- 
retail  stock  of  the  decedent,  for  the  benefit  of  the  estate,  is  discuiMd. 
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ACCOTTNTING. 

1.  TeeUtrix  died  in  thb  Btate  owning  propect;  here  and  in  Hicbignn. 

She  gave  leg&des  to  individnalB  in  each  State  and  appointed  two 
peraonf  from  actch  State  executore  as  to  the  property  within  the 
State  of  their  residence.  Each  set  of  executora  qualified  and  took 
pouesaion  of  tbe  aaseta  within  their  respective  JDriedictions.  BM,  . 
that  the  execniotE  in  thiB  State  took  no  title  to  the  propertj  in 
Michigan  and  ahonld  not  include  tbe  same  in  tlieir  inrentoi;,  nor 
were  they  acconntable  therefor.    Sherman  t.  Paf»,  106 

2.  Where  certain  tribnnale  have  acquired  jnriadiction  over  an  estate  and 

ita  repreaentatlTe  within  their  territory,  the  representatiTe  is  hound 
to  account  to  them  only  for  all  assets,  and  the  courts  of  other 
States  cannot  interfere.     Woodrvff  v.  Tovag,  407 

Bee  JmusDicnon. 

ACTION  TO  CONSTRUE  WILL. 

1.  An  executor  cannot  maintain  an  action  for  tbe  construction  of  a  clause 

of  ■  wiil  disposing  of  real  estate,  unless  he  is  investfid  with  a  trust 

under  the  will  in  reference  to  the  subject-matter  of  the  devise. 

DiM  V.  WUnw,  S09 

ADHINISTBATOB.    Sm  Exbchtab;   Hostgaob;  Pt.I!DGX  of  Estatb 


ADMINISTRATION.      Set    Johirdiutiok  ;    Rbvocatior  or    ADiinns- 

TBATIOB. 

ADVANCEMIIpT.  See  Cohbtbdctioh,  8. 
AFTBR-ACQDIBED  REAL  ESTATE. 
1.  Under  a  statute  declaring  that  erery  will  which  in  express  terms  de- 
vises or  in  other  terms  denotes  an  intent  to  devise  all  the  testator'a 
real  estate,  "shall  be  constmed  to  pass  all  tbe  real  estate  which  he 
wu  entitled  to  devise  at  the  time  of  bis  death,"  such  a  will  oper- 
ates upon  lands  acquired  after  the  making  of  the  will.  Bgma  v. 
Sa^,  888 

3.  In  the  absence  of  express  words  to  bring  a  devise  within  the  statute, 
the  intention  must  be  found  in  the  words  of  the  will ;  it  cannot  be 
Inferred  from  extrinsic  facts;  tbe  words,  however,  as  in  case  of 
other  instruments,  may  be  interpreted  in  the  light  of  the  surround- 
ing circumstances.  lb. 
t.  Where  a  testator  gives  in  general  terms  the  residue  of  his  estate  or 
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property,  and  there  is  both  real  and  personal  property  npon  nhicli 
the  will  maj  operate,  the  testator  dues  thereby  manifest  an  inten- 
tion tA  devise  all  of  big  reaiduary  real  estate,  unless  a  more  limited 
pQtpose  is  to  be  gathered  from  other  clauses  of  the  will.  H. 

i.  A  derise  of  the  proceeds  of  the  lands  directed  to  be  sold  by  tbe  ex- 
ecutors is  a  devise  of  the  land  within  the  etatnte,  altboagb  the 
naked  title  remains  in  heirs  until  a  sale.  lb. 

S.  Testator  wrote,  "I  have  some  real  and  personal  property,  and  I  do 
hereby  make  the  following  disposition  of  it,"  proceeding  to  specifi- 
cally  describe  and  devise  such  property.  Httd,  that  alt«r-acqiiired 
property  did  not  pass  by  aacb  will.    Sharpe  v.  AUm,  4fiS 

ANNUITY. 
1.  Testator  gave  one-half  of  bis  residuary  estate  to  E.,  the  other  half 
"  to  be  put  at  interest,"  and  $100  a  year  paid  to  A.  in  person  an- 
nually, the  flist  payment  to  be  made  one  year  alter  testator's 
death.  E.  was  then  made  general  residuary  legatee.  3e!d,  that 
the  annuity  was  not  limited  to  the  interest  merely,  but  A. 
was  entitled  to  the  tnll  amount  specified,  to  be  made  up  ont  of 
prindpal,  if  the  interest  was  iiuofficient.  £liM7t  t.  Sttfmour,  447 
SmIhtxhrbt. 

ATTESTATION.     See  Exbodtion  of  Will. 

ATTESTATION  CLAUSE.    See  EvniKirOK,  17. 

BE()UEaT& 

(J)  (hnditional 

1.  Testator  bequeathed  a  sum  of  money  to  hi*  brother  H.  "  for  that  he 
the  said  H.  shall  look  after  and  take  care  of  oar  beloved  brother  R. 
while  he  shall  live,  and  bury  him  at  his  death."  R.  died  before 
the  testator.    Beld, 

8.  "niat  the  bequest  to  H.  was  upon  condition  subsequent  and  its  per- 
formance becoming  imposuble  by  the  act  of  God  he  took  uncondi- 
tionally,   Banmumd  t.  Manunond,  110 

S.  Testator  gave  a  sum  of  money  to  bis  executora  in  trost,  to  pay  the 
income  to  the  New  York  Home  for  the  Blind,  so  long  as  it  cared 
for  one  William  Oordoo,  and  the  principal  to  such  institntion  if  it 
cared  for  him  during  his  entire  life.  If  such  institution  was  not 
Buuntained  suitably  for  the  care  of  the  blind  then  the  inctHne 
should  be  paid  to  any  other  society  selected  by  Gordon  which 
might  maintain  bim,  and  the  principal  should  go  to  such  society  as 
was  mainlainiog  him  at  the  time  of  his  death.  Bitd,  that  the  be- 
qnest  was  Talid;  that  the  maintenance  of  Gordon  was  a  condition 
BubBeqnent  and  an  offer  by  the  home  to  care  for  him,  made  at  the 
testator^  death,  entitled  it  to  the  legacy  Irreepective  of  the  fact  - 
tiiat  previously  Gordon  had  been  expelled  from  the  home  fbr 
breach  of  its  rules,    LMnfit^n  v.  Cfvrda*,  85C 
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4.  Testator  beqaeathed  to  his  wife  A.  "  the  enm  of  9400  anntiall;  " 

"out  of  the  income  of  my  estate  during  her  natanil  life,"  to  beta 
liea  tmd  in  full  diBcbarge  of  all  right  of  dower;  &nd  "if  she  shall 
refuse  to  accept  the  same  in  lieu  of  dower  then  she  shall  be  entitled 
,  to  have  only  her  right  of  dower  ta  m;  estate"  Thereafter  he  ob- 
tataed  a  divorce  from  bis  wife  for  her  miacondnct,  and  four  years 
later  died,  leaTing  a  large  estate.  The  wife,  by  statate,  lost  her 
dower  afler  divorce.    .HsM, 

5.  That  the  bequest  waa  absolate  and  not  conditional  on  A.'s  remaining 

testator's  wife.     Cardy.  Alexander,  S97 

$.  That  the  divorce  did  not  of  itself  revoke  or  annnl  the  bequest.     11. 
(B)  FmlAfe. 

I.  The  gift  of  the  perpetoal  income  of  real  estate  ia  a  ^ft  of  the  fee;  a  , 

giftofthe  income  for  life  isagittofalifeestate.  BampionY.Sandait,  1 

6.  The  same  rale  applies  to  pemonal  estate,  and  the  donee  for  life  haa 

the  actnal  possession  of  the  property,  unleas  the  will  otherwise  pro- 

0.  The  court  may  require  security  liom  the  donee  for  life  that  the  prop- 
erty shall  be  forthcoming,  intact,  at  the  expiration  of  the  life  estate, 
in  a  case  of  real  danger.  Jb. 

10.  A  testator  appointed  his  wife  executrix,  willed  that  bia  just  debts 
be  psid,  and  tbat  his  wife  raise  bis  children  as  sbe  tbtaks  proper, 
and  bequeatbed  to  her  all  his  estate,  "  both  real  and  personal,  during 
her  natural  life  or  widowhood,  and  what  then  remains  to  be  equal- 
ly divided  between  my  (his)  children."  .Be!i,  that  the  wife  took 
a  life  estate  in  the  realty,  and  tbat  the  words  ''  what  then  rematas" 
did  not  raise  any  implied  power  of  disposition  thereof.  JFbolt  v. 
Bawtderi,  7S 

II.  The  rule,  that  where  personal  property  is  given  by  will  to  one  for 

life  with  remainder  over,  the  executor  shall  sell  so  mncb  of  it  as  is 
of  a  periehable  nature,  applies  only  to  the  case  of  a  reeiduary  be- 
quest given  00  nonHM  as  such;  and  this  rale,  being  one  of  construc- 
tion, most  be  relaxed  when  necessary  to  give  effect  to  the  testator. 
Brm  V.  Bmith,  87 

12.  A  teatatAr  devised  and  beqneathed  to  bia  wife  during  her  life  all  hia 
land  and  all  his  personal  property,  and  in  a  subsequent  clause  of 
the  will  (after  certain  specific  legacies)  he  gave  his  sister  at  the 
death  of  his  wife,  all  the  balance  of  hia  personal  property  of  every 
description,  not  heretofbre  disposed  of;  at  his  death,  the  personal 
property  conristed  of  farming  implements,  crop,  stock,  notes,  &c. 
'  Eild,  that  the  widow  is  entitled  to  have  the  q>e<dfic  articles  of  per- 
sonalty deUvered  to  ber  as  tenant  for  lifs.  li. 

16.  A  testator  bequeathed  to  his  father  and  mother,  and  the  survivor  of 
them,  a  snm  of  money  for  theii  use  and  support,  during  the  tenn  of 
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thnr  lives;  any  part  thereof  remaiaing  unexpended  after  their 
death,  beaidea  payiDg  their  funeral  expenwB  and  parchuing  grave 
atones  for  them,  to  go  to  the  testator's  ioq.  Bsld,  that  the  l^ateee 
took  a  life  estate,  and  not  an  absolate  property  in  the  money;  that 
thej  are  entitled  to  the  custody  ftad  control  of  the  money  goring 
their  lifetime,  or  nntil  naed  and  expended  for  their  support;  and 
that  the  coart  coald  not  interfere  with  their  posaesaion  of  it,  nnleaa 
in  an  extreme  cose  of  unfltneaa  of  the  legatees  to  exerciae  the  dis- 
cretion committed  to  them,  or  in  the  case  of  a  threatened  wanton 
tll-use  of  the  fiind  intrusted  to  thetr  care       Coptland  t.  Barron, 

J» 

14.  A  will  contained  the  following  clause :  "  To  my  beloved  wife  P.  (so 
long  aa  she  remains  my  widow)  I  give  all  the  income  of  the  home 
&nn,  on  which  I  now  live,  containing  two  hundred  acres,  more  or 
less,  with  all  the  tenements  and  appartenances  belonging  thereto, 
together  with  all  the  products  arising  therefrom ;  also,  the  mansion 
house  in  which  I  live,  together  with  all  belonj^ng  to  it,  and  all 
that  is  in  it,  or  abont  it,  I  give  to  my  beloved  wife  P.,  the  same  to 
be  hers  and  to  belong  to  her  forever."  Seld,  that  the  widow  had  a 
life  estate  in  the  realty,  limited  further  by  the  duration  of  her  wid- 
owhood, and  that  she  took  the  personalty  absolutely.  Cooper  r. 
Pefiuo,  IW 

15.  Where  then  is  a  general  reddaaiy  bequest  of  real  and  personal 
property  for  life  with  remainder  over,  the  legatee  is  not  entitled  to 
the  posseesioD  of  the  personal  assets,  but  ^e  Bame  should  be  in- 
vested by  the  execntor  and  the  interest  or  income  paid  to  such  leg- 
atee.    Branaoet  v.  8tcektr,  SSS 

(O)  PagaUe  out  qf  SnOt  and  PrqfiU. 

16.  The  chancery  mle  constmlng  gifts  of  fixed  anuis  payable  out  of 
rents  and  profits  as  authoriziDg  the  taking  of  a  port  of  the  body  of  ' 
the  estate  to  make  up  a  deficiency,  is  so  for  modified  io  New  Turk 
as  to  make  the  question  depend  on  ths  intention  of  the  testator. 
DtiaTies  V.  Van  AuUn.,  S87 

17.  Testatrix  made  a  residoary  devise  of  real  and  personal  estate  to  her 

execnton  in  trust,  to  receive  the  rents  of  the  real  estate  and  to  in- 
vest the  personal  oatate,  and  to  apply  snt^  rents  and  the  income  of 
the  peiBonal  estate  to  the  use  of  her  husband  for  life,  except  that 
they  should  apply  to  one  D.,  who  had  been  brought  up  by  her,  cer^ 
tain  fixed  sums  per  annum  during  bis  life,  but  no  disposition  was 
made  of  the  iund  after  D.'s  death.  flsU,  that  the  legacy  to  D.  wu 
payable  out  of  the  annual  profits  of  the  estate,  and  the  corpus  of 
the  estate  could  not  be  resorted  to  in  the  event  of  a  deficiency  of 
profits. 
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(,11)  Sgmgnant  OtfU. 

18.  TesUtor  gave  to  his  two  danghtera  the  ose  of  (1,000  each,  directed 
"  the  principal  to  go  lo  their  children  respectiTelj,"  ezpreeaiDg  the 
wuh  thnt  the  |1,000  "  devif  ed  "  to  hia  daughter  A.,  in  case  of  her 
death,  leaving  no  child  living,  should  go  to  E.'a  cbUdien,  bnt  if  A. 
died  leaving  children,  the  latter  were  to  have  the  use  of  the  same, 
and  when  the  youngest  attained  majority  the  same  to  be  paid  to 
said  children.  Si{d,  that  the  language  defined  the  previous  gift  of 
|1,000,  though  the  word  "  devise  "  was  inaccurotelj  used ;  that  the 
bequest  to  E.'s  children  was  not  repugnant  to  the  previous  gift  to 
A. ;  that  there  was  no  trust  nor  illegal  suspension  of  ttie  power  of 
ownership.    BlUen  v.  Bq/mouT,  447 

{E)  To  SvbKrVnng  WUneu. 

10.  Where  there  are  only  two  subscribiDg  witnesses,  a  bequest  to  one  i> 
made  void  bj  the  statute  requiring  such  a  ruling  "  if  the  will  CAn- 
not  otherwise  be  proved,"    FoviUr  v.  Btagner,  484 

*  (F)  During  Widowhood. 

30.  Testator  bequeathed  real  and  peraonal  estate  to  hie  widow,  "  to  have 
and  to  hold  the  same  during  her  widowhood,','  and  should  she  mar~ 
ly  after  his  decease,  then  she  was  to  have  only  a  child's  part  of  the 
property.  Hdd,  that  the  widow's  estate  was  terminable  by  her 
marriage  only,  and  was  not  affected  by  her  death  unmarried.  Frev 
\.  Thompton'k  Adm'r,  288 

BILL  OP  INTERPLEADER. 

If  a  legatee  is  not  described  in  a  will  with  exact  accuracy,  and  the  de- 
Bcrip^on  may  in  some  respects  be  applicable  to  different  penoiu, 
each  of  whom  claims  the  legacy,  the  executor  may  maintain  a  blU 
of  interpleader  for  the  determination  of  the  penon  to  whom  the 
I^acy  is  payable.     Morte  v.  Sltanu,  SI 

BURDEN  OF  PROOF.     8m  Bvidbhob. 

OAPACITT. 

1.  The  tact  that  at  the  execution  of  his  will  testator  vraa  under  guard- 

ianship, and  had  previoosl;  been  declared  to  be  of  nnsoand  mind, 
are  only  prima  /aett  evidence  of  lack  of  testamentary  capacity. 
BHaUo/Jdhnion.  Sa4 

2.  Where,  after  the  wiU  had  been  signed  by  the  testator  and  the  wit- 

ness at  his  request  and  in  his  presence,  the  scrivener  asked  deceased 
if  the  paper  was  his  will,  and  he  replied  affirmatively.  Seld,  there 
was  a  sufficient  declaration  that  the  instrument  was  his  will.  li. 
8.  No  legal  presumption  of  unsoundness  of  mind  arises  from  proof  of 
inebriety— it  is  a  fact  to  be  considered  b;  the  jury.  H- 
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CHARITABLE  USES. 

1.  A  tMtotor,  by  a  will  executed  within  one  month  of  hia  death,  left  r 
bequest  to  a  churcb,  to  be  expended  in  masses  for  the  repose  nf  his 
soul.  The  statute  prohibits  devisea  or  legacies  for  charitable  or 
religiovB  nsea  unless  b;  will  executed  at  least  one  month  before 
death.  BM^  that  the  beqaest  was  within  the  statute  and  void. 
£hynwr'«  App»il,  171 

i,  A  bequest  in  a  will,  devising  to  the  trasteee  of  a  certain  organized 
churcb,  having  trostees,  and  to  their  successors,  |1,000,  to  be  pat 
at  interest,  and  the  interest  to  be  appropriated  annoallj  to  the  top- 
pression  of  the  manufacture,  sale  and  use  of  intoxicating  liquorB, 
and  providing  that  if  said  trustees  failed  for  two  successive  ;ean 
to  use  the  interest  as  directed,  then  the  whole  bequest  sbonld  go  to 
the  heirs  of  the  testator,  is  valid.     Ediati  t.  JUen,  348 

S.  A  bequest  of  "all  that  may  remain"  of  testator's  real  and  personal 
estate,  in  tmat  to  persons  named,  "  to  expend  "  the  same  "  in  the 
purchase  and  distribution  of  such  religions  books  or  reading  as  they 
shall  deem  best  and  as  fast  as  the  funds  shall  come  into  their 
hands,"  is  sufficiently  definite  and  certain  to  create  a  valid  charita- 
ble use.    Bmpmm  v.  Wtleomt,  248 

4.  The  word  "religious,''  applied  to  books  and  reading,  means  tending 

to  promote  the  religion  taught  by  the  Christian  dispensation.      lb. 

5.  A  direction  that  the  trustees  of  a  public  library  shall  not  exclude 

any  book  because  of  its  differing  from  the  conventional  notions  on 
the  sulgects  of  theology,  morals,  medicine,  etc,  does  not  avoid  the 
trust ;  it  iB  a  negative  recommendation  only.  Mixanm  v.  PhUadd- 
phia  LSfrary  Co.,  867 

fl.  A  direction  to  publish  certain  works  which  are  averred  to  be  athe- 
istic, coupled  with  a  gift  to  found  and  endow  a  library,  does  not 
avoid  the  gift;  it  is  not  a  condition  precedent,  and  if  illegal,  it 
will  be  disregarded.  Ih. 

7.  Where  a  charity  is  a  residnary  devisee  of  land,  a  purchase  by  the 

testator,  within  thirty  days  of  the  testator's  decease,  though  ex- 
prepsly  in  trust  for  that  charity,  passes  to  the  charity  as  lesidnaiy 
devisee.  Zh. 

8.  A  will,  after  several  bequeets  to  individuals  and  to  charitable  cor- 

porations, contained  the  following  clause:  "After  the  payment  of 
the  foregoing  legacies,  and  all  expenses  and  charges  in  the  settle- 
ment of  my  estate,  should  there  be  any  inrplni,  I  give  and  bequeath 
the  same  to  my  executont  and  the  survivor  of  them,  or  their  suc- 
cessors, if  any  such  should  be  appointed  to  administer  on  my  es- 
tate, to  be  by  them  distributed  to  such  persons,  societies  or  insUta- 
tions  as  they  may  conuder  most  deserving."  By  a  separate  clanso 
two  persons  were  appointed  executors.    Beld,  that  the  executors 
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took  th«  bequest  in  tnut;  that  tlie  trust  vu  not  a  charitable  one, 
and  was'too  iadeflnite  to  be  carried  into  effect;  aod  that  the  next 
of  kin  took  by  tray  ol  resnldng  triut.    Ifteholt  v.  AUeti,  S69 

9.  Towna  or  citiM  ma;  hold  in  trust  fhods  given  for  the  purposes  of 

edncatioD.    Piptr  t.  Mtmlton,  574 

10.  A  testator  made  a  bequest  of  one  handred  dollars  to  a  town,  in 
trust,  on  condition  that  the  town  should  expend  the  income  tbereoi^ 
forever,  tolceep  his  lot  in  a  certain  bnrjring  ground  in  good  order 
and  condition,  and  an  ironfence  arotind  the  same;  and  made  an- 
other bequest  to  the  town  of  the  rest  and  remainder  of  his  estate 
to  establish  a  school  fund,  on  condition  that  said  town  should  ac- 
cept and  perf onn  the  coaditions  as  to  his  lot  in  the  burjing  ground. 
Eiid. 

(1.)  That  the  bequest  of  the  hundred  dollars  was  not  for  a 
charitable  use,  and  was  void  as  creating  a  perpetuity. 

(3.)  That  the  beqnest  to  establish  a  school  fund  was  valid.  The 
condition  to  keep  the  testator's  lot  in  repair  was  a  condition  sub- 
sequent. The  estate  pssses  to  the  town  subject  to  the  condition 
subsequent  if  valid;  if  void  or  against  law,  discbarged  of  the  con- 
dition. 

(S.)  The  bequest  being  oo  condition  that  the  town  erect  a  build- 
ing for  the  Piper  High  School,  that  the  town  is  authorized  to  raise 
the  amount  of  money  uecesaaty  for  that  purpose.  lb. 

CLAIMS  AGAINST  ESTATE. 

1.  A  claim  against  decedent's  estate  ariHing  on  his  assuming  a  mortgage, 
is  not  provable  until  after  foreclosure.     Ta-hune  v.   Whit»,  6 

S.  An  indorsement  may,  under  the  statute,  be  allowed  as  a  contingent 
claim  against  the  estato  of  a  deceased  person.  Owley  v.  Mmd't 
SttaU,  178 

8.  When  a  note  is  allowed  by  the  commisdoners  against  the  insolvent 
estate  of  a  deceased  surety,  and  afterwards  a  dividend  is  pud  on 
the  note  by  the  trustees  of  the  insolvent  principals,  who  have  as- 
signed, in  the  final  distribution  of  such  surety's  estate  by  the  Pro- 
bate Court,  the  owner  of  the  note  is  en&tled  to  a  dividend  only  vn 
the  balance,  and  not  on  the  omonnt  so  allowed.  LowtU  v.  BitaU  9f 
Fratdi,  607 

&e  CoMPBOiDSB  OY  Clajms;  Fdnebal  Exfrnbes. 
CODICIL. 

Where  a  codicil  distinctly  refers  to  and  re  affirms  a  will,  the  provisions 
of  the  former  may  be  treated  as  embodied  in  the  latter,  and  both 
may  be  viewed  as  if  executed  and  published  at  the  same  time. 
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0OUHI9S10NS. 
An  kgreement  made  by  %  tra8l«e  with  his  etttiU  ^«  tnut,  in  regard  to 
the  ttmonnt  of  compenBation  he  shall  receive  Tor  his  care  of  tbe 
trust  property,  is  not  invalid  if  the  etitui  que  Irtut  is  nijurit,  and 
compet^t  to  act,  and  nn  fraud  ib  practiced  or  onduo  advantage 
taken;  and  such  agreemeut  should  be  taken  into  conaideiation  by 
the  Frobate  Court  in  determining  the  amonnt  tbe  trustee  ia  entitled 
to  charge.     Botoktr  v.  Puree,  10» 

See  QDARDUJ4  *kd  ff  abd,  8. 
COMPROMIBE  OF  CLAIMS. 
1.  Executors  and  administrators  have  the  legal  right  to  compromise 
debts  due  tbe  estate.    MouUon  v.  Sblmet,  544 

i.  A  Btatutoiy  provision  tbat,  under  certaie  circumstances,  an  executor 
oradministrBtor,  "with  the  approbation  of  the  Probate  Court,"  may 
compoand  or  compromise  claims,  is  not  restrictive  of  common  law 
powers,  it  enables  the  representative  to  act  with  perfect  safety  and 
without  being  subjected  to  expense  in  suBtaining  his  acta.  It. 

COKDITIONB.     fite  CoHBTBUcrrios,  6;  Detisk,  B,  9, 10. 
OONBTRTICTION. 

1.  Testatrix,  after  stating  "I  hold  a  number  of  notes  against  my 

brother,"  directed  that  in  a  certain  contingency  a  apecified  note 
Bhoald  be  cancelled  and  on  other  events  happening,  a  like  dispom- 
tion  should  be  made  of  all  other  notes,  Held,  that  this  language 
only  applied  to  notes  held  at  the  time  of  making  the  will,  and  not 
to  those  subsequently  acquired.     Updike  v.  Tomptiiti,  81 

2.  As  a  genera)  rale  a  will  speaks  from  tbe  death  of  the  testotor,  bat 

this  is  otherwise  when  language  is  used  which  repels  the  presump- 
tion. Martin,  v.  Martin,  890 
8.  A  wilt  which  provides  that  "  after  the  death  of  testator's  daughter, 
he  gives  her  children  and  grandchildren,"  etc.,  contemplates  de- 
scendants then  naboru  who  shall  be  in  bdog  at  the  time  of  the 
daughter's  death.     Chtmar  v.  Ciraiit  Judge,  60 

4.  A  testator  directed  his  executors  to  divide  the  snm  of  (30,000  into 

aa  many  shares  as  there  should  be  lawful  isene  of  my  deceased 
nephew,  Matthew  Horn,  living  at  bis  death,  and  to  invest  the  same 
and  apply  tbe  income  of  each  of  said  shares  "to  the  use  of  each  of 
said  children  reapectively."  At  tbe  time  of  the  execution  of  the 
will  and  of  testatar'a  death.  Bom  bad  living  three  children  and 
seven  grandchildren,  two  of  them  children  of  a  deceased  daughter. 
H^,  tbat  the  proviaioQ  did  not  include  any  of  the  grandchildren. 
Pahaer  v.  .Hbi-n,  OS 

5.  A.  devised  his  lands  to  B.  for  life,  in  the  following  words  :  "  All  the 

.  .  .  real  estate  I  may  die  seized  of."  He  owned  100  acres  of  ■ 
land,  and  no  more,  one-balf  of  which  waa  in  section  37  and  tbe 
other  moiety  wu  tiie  east  half  of  the  north-eaat  quarter  of  section 
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88.  He  deriBsd  the  portjon  in  eection  28,  by  a  correct  deecriptjon, 
to  0.,  at  the  death  of  B.,  charged  ifith  certain  l^iacies,  and  de- 
yited  the  portion  in  section  28,  to  D.,  at  the  death  of  B.,  charged 
with  certiun  legacies,  bat  b;  mistake  in  the  particalar  description 
of  the  land  deTiwd  to  D.,  the  word  touth  waa  inserted  instead  ot 
north.  Held,  that  so  mnch  of  the  description  osiserroneous  should 
be  r^ected,  and  that  the  land  will  pass  to  D.,  on  the  death  of  B., 
by  the  other  provisions  of  the  will.    Mtrritk  \.  Merriek,  161 

4.  A  testator  directed  the  proceeds  of  certain  real  estate  to  be  "  eqcutllj 

divided  as  follows : "  one  shore  to  one  daughter  absolatoly ;  one 
shore  to  three  other  daughters,  rainota;  and  one  share  each  to  two 
other  danghten  daring  their  natural  life.  Btld,  that  the  in&nt 
legotees  are  each  entitled  to  on  equal  share  with  the  others.  HoU 
man  V.  Ftiu,  ai6 

7.  A  derise  of  all  "  properties,  real  and  personal,  of  every  description, 
in  the  city  of  Chicago,  county  of  Cook,  and  iu  Ogle  county,  Btate 
of  Tllinois ;  also  all  money  and  properties  which  may  hereafter  come 
to  me,"  will  pass  real  estate  outside  the  city  of  Chicago,  and  in  Cook 
county.     Higgiia  v.  Diten,  359 

5.  Where  a  will  is  artistically  drawn  and  evinces  an  accurate  use  of 

technical  terms  the  presumption  is  that  the  testator  used  them  in 
their  legal  sense.    Forter't  Appeal,  284 

4.  Testator  after  identifying  notes  of  his  sod  and  daughter  added,  they 
"  are  deemed  by  me  as  advancements  to  the  respective  drawers 
thereof;  and  I  order  and  direct  that  they  be  valued  and  appraised 
at  their  full  amouuts  aa  assets  of  my  estate  in  the  bands  of  my  ex- 
ecutors, and  to  be  respective!;  paid  and  accounted  for  by  the  re- 
spective drawers  thereof  at  the  first  distribution  uf  the  residue  of 
mj  estate,  out  of  their  respective  shares  therein."  Seld,  the  will 
being  artisticall;  drawn,  the  word  advancement  was  used  in  a  tech- 
nical sense,  and  it  was  error  to  charge  interest  on  the  notes  in  dift* 
tribnting  theestste.  Jb. 

10.  The  word  heim  in  a  devise  to  the  heirs  of  a  living  person  to  take 
effect  immediately,  is  to  be  interpreted  as  a  deiiffnatio  penonum, 
and  referring  to  the  heira  apparent.    Sttiart  v.  Stttart,  537 

11.  This  rule  is  inapplicable  to  a  devise  of  a  future  estate  and  there  the 
word  heirs  has  its  strict  legal  meaning.  fb. 

19.  The  word  family  as  a  dedgnalion  of  beneficiaries  in  a  will,  excludes 

parents,  and  is  generally  confined  to  children,  fb. 

13.  A  devise  of  real  estate  to  trustees  for  the  use  of  testatrix  son's  wife 

^  and  his  family,  and  when  he  ceases  to  hare  a  family,  to  his  heirs 

forever,  requires  the  application  of  the  income  to  the  support  of 

the  wife  and  children  aa  a  fkmily,  excluding  children  not  residing 

Vol-  II.— 40 
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M  tbe  Other's  home,  and  ceasing  when  the  wife  <liG8,  when  all  the 
daughters  hare  married  or  attained  twenty-one.  and  when  all  tlie- 
sons  have  attained  that  age ;  as  the  family  then  ceases  to  exist,    li, 

CONTINaENT  REMAINDERS. 
Land  was  conveyed  in  trust  to  permit  A.  and  otbera  to  use  it  daring- 
their  respective  lives,  and,  on  the  purposes  of  the  trust  being  ac- 
complished, to  convey  it  to  certain  children  of  A.  by  name,  "  and 
such  other  children  of  A.  as  shall  then  be  living."  Stld,  tbat  the 
children  named  took  contingent  remainders  only.     Smith  v.  Biee, 

881 

CONTINUING  TESTATOR'S  BUSINESS. 
Where  one  by  will  directs  the  continuance  of  his  trade,  only  such  por- 
tion of  his  estate  as  is  at  the  time  of  his  death  invested  in  the 
business,  is  to  be  considered  as  pledged  to  its  subsequent  creditors, 
unless  it  is  unequivocally  shown  that  the  general  estate  or  some- 
particular  part  thereof  is  to  be  bound.     Bra^fidd  v.  Frmeh,       607 

DEVISE, 

[A)  Fie  or  Ufa  EOate. 

1.  Where  a  testator  devises  an  estate  in  general  terms,  witbout  specify- 
ing the  nattire  of  the  estate,  and  gives  the  devisee  a  power  of 'dis- 
position of  the  property,  providinga  limitation  over;  if  the  power 
of  disposal  is  unconditional,  the  devisee  takes  a  fee;  if  conditioned 
upon  some  certain  event  or  purpose,  he  takes  a  life  estate  only. 
SUua-t  V.  Wiifar,  7» 

9.  Where  an  estate  is  devised  to  a  person  expressly  for  life,  with  a 
power  of  disposal  qualified  or  nnqnalifled,  the  devisee  takes  an  es- 
tate for  life  only,  with  a  power  to  dispose  of  the  reversion.  lb. 

a.  The  testator  made  a  devise  and  lieqaest  (discarding  redundant 
words),  running  thus:  "I  devise  and  bequeath  to  my  wife  the 
rest  of  my  estate,  real  and  personul,  with  the  right  to  use.  sell  or 
otherwise  dispose  of  the  same,  and  the  income  and  increase  thereof, 
according  to  her  own  wilE  and  pleasure,  during  her  lifetime.  And 
BO  much  of  said  estate,  with  the  increase,  income  and  proceeds 
thereof  as  may  remain  unexpended  and  undisposed  of  by  her  at  her 
decease,  I  give,"  &c 

Held,  this  devise  gives,  in  express  terms,  an  estate  to  the  wife, 
limited  to  her  lifetime,  not  to  be  extended  by  any  implication  ex\f- 
ing  from  the  power  of  disposal  annexed;  the  words,  "  during  her 
lifetime,"  qualifying  all  the  previous  clauses  of  the  devise. 

Held,  also,  tbat  the  estate  devised,  with  its  income,  increase  and 
proceeds,  real  and  personal,  into  whatever  form  converted  or  apprt^ 
priated,  so  fat  as  the  same  can  be  traced  and  identified,  which  re- 
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mained  unexpended  b;  the  wife  at  her  death,  should  be  Barrea- 
dered,  conrejed  and  paid  over  tu  those  persona  who  were  second- 
arily entitled  to  the  estate  under  the  will.  lb. 

4.  A  will  contained  the  following  clause:  "Tom;  wifeH.  I  bequeath, 
demise  snd  assign,  and,  in  case  of  her  death,  then  to  her  heirs  and 
assignb  forever,  all  the  residue  of  my  property,  this  not  to  conflict 
with  her  rights  of  dower,  ehonld  there  be  children  bom  to  us,  then 
the  child  or  children  to  share  alike  with  uiy  wife  as  residuary  leg- 
atee." The  testator  died  without  children..  BSeld,  that  his  wife 
took  au  estiite  in  fee.    Brown  t.  MerriU,  148 

C.  A.  testator  gave  to  bis  grandson  James,  a  certain  plantation  "to  hold 
during  his  lifetime,  and  if  it  shall  so  happen  that  he  has  anjr  lawful 
heirs,  I  give  it  to  them  or  any  o[  them  that  he  may  think  proper; 
and  should  it  so  happen  that  he  dies  without  any  lawful  issue  for 
the  land  to  be  equally  divided  among  all  my  grandchildren."  At 
the  time  of  executing  the  will  testator  had  a  son  and  daughter  who 
had  children  liring.  Held,  that  James  was  then  single,  but  subse- 
quently married  and  had  children.  James  took  a  life  estate  only, 
and  the  remainder  in  fee  vested  in  his  children  as  purchasers. 
AiCrusib  v,  Marchead,  361 

«.  Real  estate  wsa  devised  to  testatrix's  daughters,  "to  be  divided 

•  equally,"  conpled  with  the  statement  that  incase  of  the  death  of  a 
daughter  without  issue  her  share  should  go  to  her  sisters,  and  if 
there  were  issue  it  should  be  divided  equally  between  her  offspring. 
Ja  consideration  of  which  the  daughters  were  to  provide  for  their 
father  if  he  became  destitute.  Held,  that  the  daughters  did  not 
take  a  fee  but  only  a  life  estate.     John»on.  v.  Johninn,  281 

7.  The  imposition  of  a  charge  upon  a  dsvisee  operates  to  enlarge  the 

estate  granted  him  only  where  the  terms  of  the  devise  are  in- 
definite, n. 
'                                               (B)  Qonditiont. 

8.  Testator  devised  bis  farm  to  bis  two  sons  upon  condition  that  they 

should  not  sell  the  same  until  ten  years  after  one  became  of  age,  ex- 
cept to  one  another;  neither  should  they  mortgage  it.     Httd, 

9.  That  the  devisees  took  a  fee.    That  the  condition  was  void  and  re- 

pugnant to  the  devise  and  contrary  to  public  policy,  AiiAerton 
V.  Gary.  187 

•  lO.  A  will  provided  as  follows :  "  I  give,  devite  and  bcqneath  my  whole 
estate  both  real  and  personal,  all  that  I  now  possess  or  may  here- 
after become  possessed  of,  to'my  beloved  son  Matthew.  Learning 
that  the  law  takes  cogoiiance  of  the  intention,  even  when  illegally 
expressed,  I  desire  to  express  my  wish  as  sirongly  and  emphatically 
as  I  can  do  so  by  will,  that  my  beloved  son  Matthew  shall  inherit, 


Diqilized  by  Google 


638  INDEX. 

DEVISE— SOTKinuwi. 

possess  and  own,  in  fee  simple,  kll  mj  worldlj  goods — to  dispose 
of  as  he  ma]'  think  fit.  But  should  he  die  without  leaving  a  will, 
then  the  whole  to  go  "  over.  Held,  that  tha  limitation  over  de- 
pended npoD  a  condition  subsequent,  which  was  void  because  re- 
pugnant to  the  estate  devised,  and  that  Matthew  held,  in  fee  rimple 
absolute,  a  tract  of  land  derived  under  this  will.    Moan  v.  Sandart, 

246 
11.  A  devise  "iu  consideration"  of  the  testator  being  taken  good  care 
of  and  well  treated  by  the  devisee  and  her  husband  for  the  re- 
mainder of  the  testator's  life,  is  not  a  devise  on  condition;  and 
failure  of  the  consideration  will  not  defeat  or  avoid  the  will.  Mar- 
tin T.  Martin,  230 

15.  A  direction  that  the  remainder  of  testator's  estate,  both  real  and 
personal,  be  divided  "  among  taj  (his)  heirs  according  to  the  laws 
of  the  State  of  Tennessee  now  in  force,  none  preferred,  iione  dis- 
criminated against,"  vests  the  realty  in  the  heirs,  as  prescribed  in 
the  statute  of  descent,  and  the  persoualty  in  the  next  of  kin,  as 
specified  in  the  statute  of  distribution.    AUaandar  v.  WdOaee,    391 

((7)  Oenera^. 

13,  Under  a  will  reading  "  and  it  is  mj  desire  that  if  0.  Q.  shall  pay 
the  interest  annually,  or  what  is  due  from  him,  to  wit,  on  $541,  that 
he  be  not  disturbed  in  his  possession  of  the  place  where  he  now  re- 
sides," held,  that  O.  O.  took  a  life  estate  in  the  premises  on  condi- 
tion that  he  pud  the  interest  required,  and  further,  he  shoQld  pay 
all  taiea  Bssessed  during  his  life  tenancy.     Qarland  v.  Oarland, 

S48 

14.  A  devisee  by  a  testator  of  all  of  his  property,  of  every  description, 

whether  real,  personal  or  mized,  alter  paying  all  bis  just  debts,  is  a 
devise  of  the  fee,  without  the  aid  of  a  statute  declaring  such  to  be 
the  effect  of  the  devise.    IHatl  v.  Stnton,  880 

16.  Where  there  is  a  devise  in  fee,  with  a  provision  in  the  wilt  that  in 
case  the  devisee  should  die  without  leaving  an;  legitimate  heirs  or 
her  body,  then  the  estate  should  go  over  to  persons  named,  the  fee 
taken  by  the  first  devisee  is  determinable  only  ou  the  contingency 
of  her  dying  without  leaving  such  heirs  living  at  the  lime  of  her 
death.  lb. 

16.  Testator  devised  the  sole  use  of  certain  real  estate  to  his  wife  so  loqg 
as  she  remained  his  widow,  and  at  the  time  she  censed  to  be  his 
widow  the  "  profits  and  benefits"  of  such  real  estate  to  be  equally 
divided  between  his  children  and  grandchildren,  addinga  direc- 
tion that  when  his  son  Samuel  attained  msjority,  said  real  estate 
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should  be  sold — provided  his  trife'e  widowhood  was  ended — uid 
the  proceeds  divided  amongst  the  same  beoeflciarieB.  He  named 
execDtora,  directing  them  to  "act  and  see  the  accomplishment  of" 
biawill.    Hdd: 

17.  That  b;  the  words  "  profits  and  benefits  "  the  testator  did  not  intend 

to  devise  a  fee.     Collier  v.  Qrimetey,  487 

18.  That  tbe  direction  to  sell  was  imperative ;  and  the  time  of  sale  aft«r 
Samnel  became  of  age  and  the  widow's  estate  ceased.  Ih. 

19.  That  tbe  doty  of  making  the  sale  devolved  on  the  executors,  and  as 
one  declined  to  qliaLif;  the  other  should  execute  the  same.  Ih. 

20.  Testator,  after  payment  of  debts,  devised  the  residue  of  his  estate, 
rosl  and  personal,  aa  follows,  to  wit:  to  his  wife  and  fire  youngest 
children,  whom  he  named,  a  specified  fiirm;  the  rest  of  his  personal 
estate  also  to  his  wife  "  and  the  five  above  named  heirs — that  is  to 
saj,"  Xo  his  wife  for  life  and  to  the  minor  hdra  until  the;  became  of 
lawfnl  age;  to  his  "other  heirs  and  oldest  children,  heirs  at  law," 
naming  them,  five  dollars  each;  "and  at  the  time  of  the  youngest 
heir  becoming  of  lawful  age,  the  property,  both  real  and  personal 
to  be  divided  amongst  my  children,  share  and  share  alike."  Beld, 
that  it  was  the  intention  of  the  testator  that  the  iarm  devised 
should  be  divided  amongst  his  children  when  the  youngest  child 
became  of  age;  that  the  devise  of  sucb  farm  to  the  widow  and  five 
youngest  children  was  a  qualified  devise  to  them  until  the  youngest 
child  attained  majority ;  tbe  word  "  heir ''  means  child.  Bland  v. 
Mand.  475 

81.  A  general  residuary  devise  carries  every  real  interest  of  the  testator 
whether  known  or  unknown,  immediate  or  remote,  unless  clearly 
excluded.    Floyd  v.  Carote,  400 

S3.  Testator,  after  certain  specific  legacies,  gave  tlie  residue  of  his  real 
and  personal  estate  to  his  executors,  in  trust,  to  pay  the  income  to 
his  wife  for  life,  and  at  her  death  to  "assign,  transfer  and  set  over" 
all  his  "  real  estate  "  not  therein  disposed  of,  to  her  appointees,  and 
failing  appointment  to  her  heirs  at  law.  At  his  wife's  death  he  de- 
vised certain  premises  to  two  legatees  for  life,  and  the  fee  on  their 
death  to  their  issue  then  surviving.  Such  devisees  were  unmarried 
at  teatatcff'a  death,  and  thereafter  died  without  issue.  &ld,  that 
the  two  devisees  left  In  testator  a  contingent  reversion  in  fee  expect- 
.  ant,  on  the  determination  of  the  life  estates  and  feilDre  of  isaue, 

which  went  to  the  appointees  of  testator's  widow.  li. 

38.  A  devise  by  testatrix  of  all  her  real  estate  charging  the  same  with 
the  payment  of  "just  debts,  funeral  and  testamentary  expeniies  and 
all  the  pecuniary  legacies,"  creates  no  trust,  but  only  a  lien  for  the 
payment  of  debts.    Dill  y.  Wuner,  SOB 
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DOWER.     See  Bi-eotioh. 

ELECTION. 

1.  An.  election  b?  a  widow  to  bar  her  of  dower  must  be  mide  in  penon 
— it  docB  not  pass  to  her  legal  representatives  on  her  deceaae.  It 
miut  be  matter  of  record  in  court  as  required  bj  the  statute,  or  on- 
der  sucli  circumEtaaces  as  create  an  estoppel  againat  her  legal  right. 
MiUiken  V.  WeUieer.  417 

9.  Where  it  does  not  appear  that  the  widow  acted  with  a  fall  knowl- 
edge of  the  condition  of  her  husband's  estate  and  of  her  rights  on- 
der  his  will,  tlie  payment  of  bis  debts  out  dt  his  money,  receiTing 
and  holding  the  balance,  end  possessing  and  controlling  the  real 
and  personal  estate  for  five  months,  do  not  create  such  an  estoppel. 

lb. 
EQUITABLE  CONVERBION. 

1.  A  positive  testamentary  direction  to  an  executor  to  sell  the  testator's 
real  estate,  after  the  death  of  hia  widoir,  effects  an  equitable  con- 
Tereion  thereof.  And  a  daughter  to  whom  the  testator,  by  a  sab- 
sequent  clause  in  hia  will,  gave  and  bequeathed  a  share  of  his  es- 
tate, takes  no  interest  in  the  real  estate  which  can  be  bound  by  a 
judgment  obtained  against  her  iu  the  lifetime  of  the  testator'a 
widow.    Jonety.  CaldteeU,  lU 

9.  A  subsequent  provision  in  the  will,  that  if  the  heirs  shall  agree  to  a 
division  of  the  eetale  among  themselves,  the  ezecntor  shall  not  be 
bonnd  to  sell,  does  not  prevent  a  conversion.  Tb. 

ESTOPPEL. 

1.  One  who  accepts  of  a  devise  or  bequest  does  so  on  condition  of  con- 
forming to  the  will,  and  he  is  bound  to  give  full  effect,  as  far  as  he 
can,  to  its  legal  dispoBitionn.     Caulfield  v.  SulUsan,  4S 

9.  Testator  owning  property  in  France  and  America  made  plaintiff,  to 
whom  he  was  indebted,  his  universal  legatee  on  condition  that 
"site  execdtes  the  disposition"  thereafter  contained  in  his  will, 
which  subsequently  bequeathed  to  his  brothers  all  his  property  "  in 
America,  *  *  *  without  exception. "  Held,  that  plaintiff  was 
bonnd  to  elect  between  her  claim  of  indebtednetn  and  the  provis- 
ions of  the  will,  and  that  the  acceptance  of  the  property  in  France 
barred  such  claim  against  the  estate.  Jb. 

EVIDENCE. 

{A)  Burden  of  Proof. 

1,  Where  the  testator  ia  shown  to  be  weak  in  mind,  though  not  snfBci- 
ently  so  to  create  testameniary  incapacity,  and  a  person  whose  ad- 
vice had  been  sought  and  taken,  receives  a  large  benefit  under  the 
alleged  will,  such  perton  must  show  affirmatively  all  the  cirAim- 
stances  connected  with  the  drawing  of  such  will,  and  that  the  tes- 
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tatoT  had  a  foil  understanding  of  the  nature  of  the  disposition  con- 
tained in  it.     OuthberUioii'i  Appeal,  64 

(S)  DedaratioM  of  Tettator,  Dmites  or  LegaUe. 
S.  Declarations  bj  the  testator  that  he  executed  the  will  in  the  presence 
ol  the  attesting  witnesses,  are  adnis^ble  to  rebut  the  evidence  of 
such  witnesses  to  the  contrary.    BeadUi  7.  AUxandm;  178 

8.  Proof  of  the  genuineDeBa  of  the  signatures  of  the  subHcribing  wit- 

oesBCA' raises  a  presamption  of  attestation  in  teetator'B  presence. 
Positive  teatimony  to  the  contrary  makes  the  question  one  for  the 
jury  to  decido.  /*- 

4.  On  an  issue  of  undue  influence,  sustained  in  part  b;  proof  of  ine- 
quality of  bequeeta,  statements  of  testator,  made  long  before  the 
execution  of  his  will,  that  he  intended  to  discriminate  in  the  man- 
ner be  has  done,  are  admissible.    Dye  r.  Tomtg,  81B 

0.  Declarations  of  a  legatee  ate  not  admissible  to  impeach  a  will  whera 

all  the  legatees  are  not  joined.  Jb. 

■i.  Prior  statements  of  a  testator  as  to  how  he  intended  to  dispose  of 

his  property,  disconnected  from  the  act  of  making  his  will,  are  not 

BTidence  of  the  fact  of  undue  influence.     Will  of  Stortr,  837 

((7)   QenaraUy, 

1.  Mistakes  apparent  upon  the  foc«  of  a  will  may  bo  corrected,  hut  not 

mistakes  claimed  to  arise  solely  on  extrinsic  evidence.  Jvdy  v. 
Qiihert,  '      89 

9.  Testator  owned  only  "  the  northeast  quarter  of  the  sontheaBt  quar- 

ter" of  a  certain  section  of  land.  In  bis  will  he  devised  the  "north- 
east quarter  of  the  southwest  quarter  "  of  the  same  section  to  his 
wife  for  life,  remainder  to  her  children.  &ld,  that  parol  evidence 
was  inadmissible  to  show  that  the  land  actually  owned  was  pur- 
chased by  testator  with  money  borrowed  from  his  wife  under  a 
promise  to  devise  the  same  to  her  and  her  children,  and  that  he  in- 
tended so  to  do  in  his  will.  lb, 
D.  Extrinsic  evidence  of  the  conduct  and  the  declarations  of  a  testator 
is  admissible  to  show  his  relation  to,  and  state  of  feeling  towards, 
any  of  the  respective  claimants  of  a  legacy,  where  the  legatee  is  not 
described  with  entire  accuracy,  and  the  description  is  in  some  re- 
spects applicable  to  each  0/  the  claimants.     Mctm  y.  8Uim»,       61 

10.  A  woman  who  had  two  nepbews,  one  named  Joseph  White  Bprague, 
and  the  other  Joseph  Sprague  Steams,  by  her  will  bequeathed  a 
legacy  "  to  my  nephew  J.  S.  Sprague."  Hdd,  that  the  inference 
was  thnt  she  intended  Joseph  Wliitc  Sprague;  and  that,  in  the  ab- 
sence of  extrinsic  evidence  sufficient  to  control  this  inference,  he 
was  eniiiled  to  the  legacy.  lb. 
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11.  Alteratiom  in  testator's  hftodwriting  in  a  will  are  premmed  to  hare- 
been  made  before  execution,  or  if  made  afterwards  and  there  be 
codicils,  then  before  the  ezecation  of  the  last  codicil.  Linn'ird'i 
Apptdl,  M 

IS.  Where  a  will  is  destroyed  with  the  conniTance  of  some  of  Ihe  heirs, 
an  innocent  party  in  establishing  the  same  is  not  required  to  prore 
the  exact  language  in  ^hich  it  was  written,  bnt  may  show  in  general 
terms  the  disposition  made  by  the  testator  of  his  property — that  it 
purported  to  be  his  will  and  was  duly  attested.    Anderxm  v.  Irwinr 

116 

i8.  Extrinsic  evidence  of  the  facts  and  circumstances  respecting  persona- 
or  property  to  which  the  will  relates  are  admissible  to  explain  ihe 
meaning  and  application  of  testator's  words.  Satatn^ad  v.  Bam- 
mond,  119 

14.  A  will  Hpeaks  from  the  death  of  the  testator  and  not  from  its  data 
unless  by  a  fair  construction  ils  language  indicates  the  contrary  in- 
tention. i(, 

15.  Upon  an  issue  aa  to  nndne  influence  in  procnring  the  execution  of  a 
will  on  the  part  of  those  who  appear  to  be  preferred  in  it,  proof 
that  the  will  is  unequal  in  its  distribution  nf  the  property,  even 
though  the  testator  u'as  of  impaired  mind  and  memory,  is  inadmis- 
sible if  there  be  no  actual  evidence  of  undue  inflnence.  Will  pf 
Storm;  83? 

16.  On  sncli  an  issue,  evidence  that  the  wife  of  testator,  who  is  one  of 
those  preferred  by  the  will,  had  great  control  over  him  in  the  ordi- 
nary affairs  of  life,  is  inadmissible  without  evidence  that  her  infln- 
ence was  exerted  to  procure  the  ezecation  of  such  will.  Ih. 

17.  The  contents  of  the  will  may  be  proved  by  the  copy  after  it  is  shown 
to  be  accurate;  and  the  testator's  attempted  execution  and  hie  pro- 
serration  of  the  copy  is  such  evidence  that  the  original,  which  waa 
complete  and  not  provisional,  was  hia  will,  that,  with  his  declara- 
tion to  that  effect,  the  testimony  of  the  copyist,  who  is  disinterested 
and  credible,  andcorrolioratiDgcircumstanceB,  itwill  jnstify  thepro-  ' 
bate.     Waboarn  v.  S&rfi  flSO 

18.  The  question  of  the  due  execution  of  a  will  is  to  be  determined  like 

any  other,  in  view  of  all  the  legitimate  evidence  in  thecaae;  and  no 
controlling  effect  is  to  be  given  to  the  testimony  ot  the  subscribing 
witnesses.  Their  direct  participation  in  the  transaction  must  of 
course,  nnder  ordinary  drcumstances,  give  great  weight  to  their 
testimony:  but  it  is  liable  to  be  rebutted  by  other  evidence,  eitbra 
direct  or  circumstantial.      Webb  v.  Dye.  BSS 

19.  Upon  an  issue  dmita^t  tel  nan  a  certificate  nf  attestation  agned  by 
the  subscribing  witnesses,  showing  that  all  the  requirements  of  the 
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statute  for  the  valid  execution  of  the  will  have  beeo  complied  vith, 
is  proper  to  go  to  the  jury  with  the  other  evidence  on  the  question 
of  the  due  eiecutioo  o(  the  wilL  i& 

30.  Parol  evidence  is  inadmissible  to  show  that  an  instrumeat  In  form  a 
valid  will  was  in  fact  intended  bj  testatrix  to  be  used  and  probated 
on!;  on  the  happening  of  a  contingency,  SDch  as  her  dying  wUbout 
iBsiie.     StieeU  y.  Slinglt^,  597 

Sm  Executor,  10;  Tbcst,  20. 
EXECUTION  OF   WILL. 
A  will  must  be  snbBCribed  but  need  not  be  proven  by  two  attesting 
witnesses.     Wdb  v.  2)ye,  SSS 

It  is  not  material  in  what  part  of  the  will  the  attesting  witoeswe  sign 
their  names,  if  it  were  done  after  the  subscription  and  acknowledg- 
ment of  it  by  the  testator  and  with  the  purpose  of  attesting  it. 
Foaler  v.  Btagner,  484 

8t»  Codicil. 
EXECUTOR. 

1.  An  executor  or  administrator  is  bosnd  to  bring  to  the  management 
and  closing  of  an  estate  the  same  care  and  diligence  which  a  pru- 
dent man  would  exercise  under  like  circnmstances.  The  liability  of 
the  execntor  for  the  loss  of  the  estate  is  not  wholly  dependent  on 
the  question  of  whether  he  has  acted  in  good  faith.  Spaiilding  v. 
Wak^UM't  EttaU,  14 

3.  It  is  negligence  on  the  part  of  an  execntor  to  deliver  a  $1,000  U.  S. 

S-SO  bond,  worth  at  the  time  in  all  the  markets  of  the  country 
$1,309,  to  each  of  three  legatees  in  payment  of  a  $1,000  l^;acy  to 
eacb;  and  be  is  liable  for  the  loss.  IK 

8.  The  execaUir  is  also  liable  for  the  premium  and  interest  on  an  $800 
bond  deposited  in  the  bank  ta  create  a  Aind  upon  which  to  draw  to 
pay  the  expenses  of  settliag  the  estate;  as  it  was  not  found  by  the 
commissioner  that  the  creation  of  such  a  fund  was  necessary.      lb. 

4.  The  executor  was  entitled  to  no  leniency  at  the  bands  of  the  coart, 

by  virtually  remaining  silent  as  to  how  much  the  bond  brought, 
how  much  interest  he  received  on  it,  whether  he  mingled  the  sthIIs 
with  hia  own  fnnds,  etc.,  and  should,  therefore,  be  charged  with 
the  highest  market  value  of  the  fhnd,  and  the  highest  rate  of  in- 
terest Ih, 

5.  Executors  nnder  a  will  which  gives  them  exclusive  powers  and  trusts, 

and  provides  for  unborn  heirs,  may  appeal  from  its  disallowancft 
though  all  the  beneficiaries  named  in  it,  and  all  who  would  bave 
been  interested  if  the  decedent  bad  died  intestate,  should  settle  the 
estate  among  tbemselveB  and  oppose  the  appeal.  Ohtaver  v.  Oireait 
Jvdf/a,  60 
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6.  A  testator  directed  hia  executor  to  sell  all  his  property  and  to  pay 

the  interest  tbeieof  to  his  mother  daring  her  life;  after  her  death 
he  beqneathed  certain  legacies,  and^ll  the  re«idae  of  his  property 
he  directed  hie  executor  "  to  appropriate  and  nee  for  and  iu  the 
erection  and  construction  of  a  suitable  moQument  at  my  grave,  such 
OS  the  amount  of  funda  in  his  hand  will  warrant."  Edd,  that  tes- 
tator's mother  having  died  and  his  legacies  being  paid,  hie  execu- 
tor had  a  right  to  apply  nil  or  any  part  of  the  testator's  estate  re- 
maining in  his  hands,  which  he  saw  proper,  to  the  erection  of  a 
monument  at  the  grave.     Bainbri^g^i  Appeal,  1 12 

7.  An  executor  is  not  agaarontorof  the  safety  of  securities  in  his  charge 

belonging  to  the  estate;  he  is  bound  simply  to  eierdae  such  prn- 
deoce  and  diligence  in  the  care  and  management  of  the  estate  as 
men  of  discretion  and  intelligence  in  general  employ  in  their  own 
like  aflairs.     McCabe  y.  Fbtoler,  186 

S.  An  executor  left  government  bonds  in  the  custody  of  testator's 
nepbeff,  vho  had  been  intrusted  with  them  for  safe  keeping  by  de- 
ceitsed  in  his  lifetime.  No  reason  for  any  suspicion  of  the  nephew's 
integrity  or  financial  ability  was  shown  uotil  it  was  discovered  that 
he  had  converted  them  to  his  own  use.  The  executor  died  prior  to 
the  time  of  the  conversion.  Held,  tbat  the  latter's  estate  was  not 
chargeable  with  the  loss.  lb. 

S.  An  executor  who  gives  a  separate  bond  is  not  liable  for  a  loss  caused, 
without  negligence  on  his  part,  by  the  default  of  his  co-executor. 
Memm  y.  AuIAocA,  2^3 

10.  A  joint  receipt,  or  a  joint  release  of  a  mortgage,  agned  by  two  ux- 
ecutota,  is  only  prima  /aeie  evidence  that  the  money  derived  tliere- 
from  came  into  the  possession  or  under  the  control  of  both,  and 
this  presumptiiin  may  be  rebutted  by  proof  that  the  money  was  in 
fact  received  by  one,  and  that  the  other  joined  only  as  matter  of 
form.  16. 

11.  A  loan  of  money  by  one  executor  to  a  co-executor  upon  the  latter's 
individual  note  and  representations  that  the  money  was  to  be  used 
to  pay  debts  of  the  e-^tate,  bnt  it  was  not  in  fact  so  used,  is  not  a 
proper  charge  against  the  estate.     Croft  v.  WilUanu,  479 

12.  An  executor  who  receives  and  pays  over  estate  funds  to  a  co-exec- 
utor, is  liable  for  the  latter's  misappropriation  of  the  same.  /(. 

18.  Where,  however,  two  executors  under  a  power  of  sale  in  the  will 
entered  into  a  joint  contract  for  a  sale  of  real  estate,  and  the  pQF> 
chaser  mode  a  payment  in  the  presence  of  both,  which'one  of  them 
took  without  obJectioD  from  the  other,  and  subsequently  misap- 
propriated. &id,  that,  in  the  absence  of  eridence  charging  bim 
with  negligence,  the  latter  was  not  liable;  that  the  fact  that  the  co- 
executor  was  insolvent  was  notalonesufficient  to  so  charge  him;  and 
that  the  fact  tbat  he  joined  in  the  sale  did  not  make  him  liable.   /(. 
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14.  Also  luld,  thftt  he  waa  not  made  liable*bf  kcts  of  Diligence  on  his 
part,  which  in  no  way  were  connected  nith  or  contributed  to  tbe 


FUNERAL  EXPENSES. 

1.  Onlj  snob  neceasary  expenses  for  the  funer&l  of  h  deceased  person, 
and  the  care  of  his  eBtate,as  canaot  properly  be  postponed  antil  an 
administrator  shall  be  appointed,  are  chargeable  against  the  estate. 
Samuel  t.  EitaU  <f  Thomai,  100 

5.  In  this  case,  no  administrator  haying  lieen  appointed  until  five  or  six 

months  after  the  death  of  T.,  the  plaintiff,  his  slater,  expended  over 
^00  for  a  tombstone  and  curbing  for  his  grave,  and  for  memorial 
corde.  The  administrator  having  declined  to  repay  these  anms 
vithont  an  order  of  the  court:  Eeld,  that  snch  order  was  properly 
reAised.  lb. 

8.  The  fact  that  the  deceased  was  under  legal  guardianship  as  an  insane 
person,  and  that  after  his  death  the  guardian  approved  the  ezpen- 
ditnrea,  does  not  affect  the  rule..  lb. 

4.  DisbunementB  for  dinner  and  horse  feed  famished  to  persona  who 
attended  deceased's  funeral,  are  not  proper  charges  as  part  of  the 
funeral  expenses.    Shaker  t.  Stofffar,  378 

6.  Snch  a  claim  cannot  be  controlJed  or  sided  by  a  custom  of  the  neigh- 

borhood.  lb. 


GU.^BDIAN  AND  WARD. 

1.  A  guardian's  dbcretion  in  respect  to  the  boarding  and  schooling  of 

a  ward  stands  on  a  Nmilar  footing  nith  a  parent's.     Qatt  y.  Cvlp, 

«4 

2.  ffis  discretion  in  expenditures  for  the  clothing  of  a  female  ward 

cannot  usually  be  reriewed  if  they  are  not  ont  of  proportion  to  her 
social  poiution  and  are  nude  in  good  faiih  and  are  not  in  excess  of 
her  means.  lb. 

8.  A  guardian  should  not  exceed  his  ward's  income  without  adequate 
reason.  While  it  is  prudent  to  obtain  leave  in  advance  to  use  the 
principal,  it  is  not  necessary;  if  circumstances  justif;  it  the  use 
ought  to  be  made.  1  (. 

4.  A  guardian  should  not  be  held  for  interest  upon  his  ward's  moneys 
not  actually  received,  unless  his  delay  to  invest  has  been  unreason- 
able, n. 

6.  A  ward  was  the  niece  of  the  wife  of  her  guardian,  and  lived  with 
him  as  one  of  his  family,  worked  therein,  and  was  boarded,  clothed 


Diqilized  by  Google 


636  INDEX. 

GUARDIAN  AND  WARD— «m«n««i. 

and  Rebooted  a»  one  of  bis  own  children.  The  guudian  frequently 
declared  to  tbe  iraid  and  others  that  be  regarded  ber  as  one  of  bis 
children,  and  vould  do  by  her  as  his  own.  He  nerer  applied  to 
the  court  for  an  allowance  for  her  support,  nor  did  it  appear  that 
he  made  any  charge  in  hiB  boobs  for  ber  maintenance.  Beld,  that 
the  guardian  had  placed  himfelf  in  loec  parentU  to  his  ward,  and 
was  not  entitled  to  a  credit  in  bia  final  account  for  her  maintenanc* 
Horton'i  Appeal,  161 

6.  Where  a  guardian  in  good  faith  accepts  as  cash  from  hiH  predecessor 

in  office,  loans  on  judgment  bonds  subject  to  prior  like  Uens  which, 
at  the  time  of  acceptance,  were  such  security  aacarefnl  men  would 
regard  aa  good,  and  subeequently  one  becomes  worthless  through 
an  extraordinary  depression  in  real  estate,  he  is  not  guilty  of  negli- 
gence making  him  chargeable  with  the  loss.    Jaek't  Appeal,       1S5 

7.  A  father,  though  hs  be  the  guardian  of  his  minor  child's  estate,  is 

not  ordinarily  permitted  to  charge  for  its  maintenance,  and,  if  able, 
he  is  himself  bound  to  maintain  his  child ;  it  not  so,  he  must,  before 
applying  any  of  his  ward's  income  to  that  end,  procure  theaanction 
of  tbe  proper  court.     Bvrhe  v.  Turner,  480 

6.  A  guardian  ie  not  entitled  to  commissions  on  money  collected  and 
used  by  him  in  his  own  business,  nor  on  debts  of  bis  ward  paid  to 
a  firm  of  which  the  guardian  is  a  member.  Ih. 

0,  He  should  be  allowed  reasonable  attorney's  feea,  paid  In  good  fitith.  li. 
10.  Where  one  who  is  aware  of  the  misapplication  of  truBt  fnnds  by  a 

guardian,  afterwards  succeeds  to  that  office,  he  Is  guilty  of  laehtt 
if  he  fails  to  charge  the  first  guardian  in  his  settlement  with  him 
with  the  sum  so  misappropriated.  /(. 

INTEREST. 

1.  Interest  on  general  legacies  runs  from  the  expiration  of  a  year  after 

tbe  testator's  death,  unlesa  the  will  clearly  expresses  an  intention 
that  it  shall  be  computed  from  an  early  date  or  event.  Walih  t. 
Brovn,  331 

3.  A  legacy  to  a  minor  child ;  or  in  satisfaction  of  a  debt ;  or  a  bequest 

of  an  annuity,  or  of  a  reudue  in  trust  to  pay  the  income  to  a  legatee 
for  life,  with  a  gift  of  the  principal  over,  are  exceptions  to  the  rule 
and  bear  interest  from  the  testator's  death.  Ih. 

8.  A  legacy  of  a  specific  sum  of  money — the  interest  whereof  is  payable 

annually  to  one  for  life — the  principal  being  payable  after  his 
death  to  auother  person,  is  not  an  exception  to  the  general  rule.  /(. 

4.  Distinction  stated  between  an  annuity  and  legacy  of  a  specific  sum, 

tbe  income  of  which  is  payable  to  a  life  tenant  with  a  gift  orer  of 
the  principal.  th. 

See  ExBcnroR,  3:  GnABDixn  aHS  Wabd,  4. 
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INTOXIOATION.    See  Capacitt. 
INVESTMENTS. 

1.  A  trustee  under  a  will,  who,  in  good  faith  and  in  the  exercise  of  k 

Boond  disdetioD,  decides  to  retain  an  investment  made  bj  the 
testator  in  stock  or  a  railroad  corporation,  when  it  is  gradasll;  fall- 
ing in  Tslne  in  the  market,  is  not  responsible  for  the  depreciation, 
although  the  stock  becomes  worthless.     BmiikeT  r.  Fierce,  lOS 

2.  It  tetmt^   that  inTestments  by  execators  or  teatameatarj  trustees 

which  take  the  tiinds  unt  of  the  jnrisdiction  of  the  court,  will  not 
be  Biistained  and  are  made  at  the  peril  of  the  investor.  The  case 
must  be  rare  and  the  (drcamstancea  onuaual  and  peculiar  to  make  an 
exception  to  this  rule.     Ormi»t<m  t.  OUott,  309 

9.  The  rule  relates  only  to  voluntai;  investments  b;  the  trustee,  and 
doee  not  govern  a  case  where,  by  act  of  the  testator,  a  foreign  in- 
vestment has  been  made,  or  where,  without  the  fault  of  the  truatee, 
the  assets  have  been  transmuted  into  a  debt  which  can  only  be  se- 
cured and  saved  l>;  taking  a  foreign  security.  lb. 

4.  The  rale  that  each  of  sereral  co-execntors  is  only  liable  for  his  own 
acta,  and  cannot  be  made  responsible  for  the  negligence  or  waste 
of  another,  unless  he  in  some  manner  aided  or  concnrred  therein, 
applies  as  well  where  the  executors  are  also  trustees.  lb. 

6.  A  direction  in  a  will  that  a  legacy  be  put  at  interest  most  be  strictly 
followed.  In  snch  a  case  bank  stock  is  not  a  proper  investment. 
Gilbert  \.  Welteh,  809 

6.  An  investment  of  estate  funds  in  securitiea  in  the  name  of  the  execu- 

tor is  improper.  Tb. 

7.  The  creator  of  a  trust  requiring  the  investment  of  money  may  deaig- 

nate  how  the  investment  may  be  made  and  what  isecurity  may  be 
taken,  and  he  may  diepense  with  all  security.     Deniie  v.  Earrit, 

S64 

8.  Testator  directed  bb  executors  to  silow  his  copartner  to  rettun  his 

contribution  to  the  firm  capital  to  be  employed  in  conducting  the 
business  for  not  longer  than  three  years,  with  annnal  payments  of 
interest.  Seld,  that  snch  copartner  was  not  compellable  to  give 
any  security  for  the  loan,  li. 

See  GHABDtAB  AMD  WABD,  0. 

JOINT  WILL. 

There  can  be  no  such  thing  as  a  joint  will  to  take  effect  upon  the  death 
of  the  survivor.     A  will  must  take  effect  at  the  death  of  the  tes- 
tator, snd  not  at  a  time  still  in  the  ibture,    Berthy  v.  Clark,       4M 
JUDGMENT. 

1.  If  a  judgment  against  an  administrator  is  not  evidence  of  assets  in  hU 
hands  in  the  State  where  it  was  recovered,  it  cannot  have  such 
force  in  another  jurisdiction.     VoaU*  v.  Maekey,  181 
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3.  No  resoTer;  can  be  bnd  in  this  State  against  an  administrator  persoo- 

al);  on  a  judgment  recOTered  against  bim  in  his  repreBentative  ca- 
pacity in  another  State.  lb. 
JUBISDICTION. 

1.  An  agent  of  a  legates  appointed  b;  power  of  attorney  to  ask  for  and 

receiTe  letters  of  administration,  iB''a  person  interested  in  the  es- 
tate'' within  the  statnte,  and  the  sarrogatehaa  jurisdiction  to  award 
the  letters  aaked  Tor  on  Euch  agents  petition.    Rvtttll  t.  MarlL,  297 

2.  Wbere  a  testator,  not  an  inhabitant  of  this  State,  dies  ont  of  it,  leaT- 

ing  aaaets,  the  surrogate  or  the  county  wbere  the  aaseta  are  baa 
jurisdiction  to  take  proof  of  the  will,  and  may  act,  though  the 
original  wiU  is  in  the  poasesaion  of  a  court  of  another  country,  and 
cannot  be  prodaced  before  him.  lb. 

9.  Letters  of  administration  granted  on  the  estate  of  a  living  person 
are  Toid.    D'Arvmnent  y.  Jonei,  434 

4.  The  words  "  alt  personal  property  situated  in  this  State  "  in  a  statute 

regulating  sdministraliTe  distribution,  do  not  include  money  de- 
posited in  bank  within  the  State,  or  a  note  secured  by  mortgage  on 
land  therein,  when  the  bank-book  aad  note  are  found  at  the  intes- 
tate's foreign  domicile,  and  administration  Is  there  granted,  (^etd 
T.  Kelly,  ess 

Sm  AccouFTrao. 

LEGACY. 

1.  Testator  deiiaed  "  five  thousand  dollars  of  the  W.,  C.  and  A.  Rail- 

road bonds,  also  38?  sbares"  of  another  company's  stock,  with  other 
umilar  gifts.  He  died  thirteen  days  after  executing  his  will,  owning 
five  of  such  bonds  of  the  face  value  of  $1,000  each,  but  selling  in 
the  market  at  thirty  cents  on  the  dollar.  Edd,  that  the  legacy 
was  specific  of  the  five  bonds  testator  owned.    Kuakel  v.  Ma^U, 

183 

2,  Legacies  may  be  chaiged  upon  real  estate  without  express  direction, 

if  the  intention  of  the  testator  so  to  do  can  be  fairly  gatbered  from 
all  the  provisions  of  the  will;  and  estraneous  circumstances  may 
be  considered  in  aid  of  the  terms  of  the  wilL  Soyt  v.  Hoyt,  318 
8.  Testator,  after  directing  payment  ot  his  debts,  and  making  specific 
legacies  to  grandchildren,  payable  at  their  majority,  gave  the  "  rest, 
residue  and  remainder  "  of  his  real  and  personal  estate  to  his  wife 
for  life,  and  after  her  death  part  of  the  real  estate  to  a  daughter 
for  life,  and  part  of  the  personalty  absolutely,  and  the  "  rest,  rtta- 
due  and  remunder  "  of  his  estate  to  four  of  bis  children .  Six  years 
later  he  made  a  codicil  giving  his  widow  power  to  sell  tlie  real 
estate  subject  to  the  approval  of  bis  heirs.     At  tiie  time  of  making 
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the  will  his  perBOQslty  wss  safficient  to  pay  iehta  &nJ  specific  lega- 
cies, hQt  it  waa  inaafficient  nheo  the  codicil  was  made,  ffeld,  that 
it  was  the  intention  of  the  testator  that  the  legacies  should  be  paid 
at  all  eTenta,  and  the  real  estate  was  liable  for  Buch  payment.      lb. 

4.  Testator,  after  directing  Ihe  payment  of  his  debts  and  fnneral  ex- 

penses, and  after  giving  a  series  of  legacies,  gnra  the  residue  of  his 
estate,  real  and  personal,  to  his  yrik.  Then  followed  this  clause: 
"  and  I  authorize  mj  esecntors,  after  paying  my  just  debts  and  fQ- 
neral  expenses,  to  pa;  over  to  my  wife  $5,000  in  cash  out  of  the  be- 
qneath  to  her  aud  before  any  of  the  other  beqneaths  arc  paid  off." 
The  executors  were  authorized  and  directed  to  sell  and  dispose  of 
tdl  of  the  real  and  personal  estate,  with  power  to  reserve  certaMi 
parcels  of  real  estate  until  prices  specified  could  be  obtained  there- 
for. In  an  action  to  obtain  a  coustmcUon  of  the  will,  h«td,  that, 
the  Intent  of  the  testator  was  to  charge  the  payment  of  the  legacies 
upon  the  real  estate;  also,  that  the  gift  to  the  wife  waa  in  lieu  of 
dower.     Le  Fmrt  v.  TooU.  408 

5.  The  fact  that  a  specific  legacy  of  a  gold  watch  to  one  of  testator's 

daughters  immediately  precedes  a  gift  of  thiriy-five  dollars  in 
money  to  another  daughter,  both  children  receiving  equal  provis. 
ion  in  other  clauses  of  the  will,  does  not  raise  a  presumption  of  an 
intent  to  mako  the  money  legacy  specific  also.     Btimn  v.  8tr/movr, 

447 

6.  Whether  legacies  are  a  charge  upon  a  real  estate  devised  is  a  qais- 

tion  of  intention  upon  the  part  of  the  testator.     Bead  t.  Cat^tn, 

SIK 

7.  Where  the  testator  gives  legacies  without  directing  who  shall  pay 

the  same,  or  out  of  what  tiind  they  shall  be  paid,  the  personal  estate 
being  the  primary  ftind  for  the  pnyment  of  legacies,  the  legal  pre- 
sumption is,  that  he  intended  they  should  be  paid  out  of  his  per- 
sonal estate  only,  and  if  that  is  not  enfflcient  the  legacies  fail.  li, 
9.  Even  where  the  testator  uses  introductory  words,  which  would  raise 
hy  implication  a  charge  upon  the  real  estate,  that  implication  is  n- 
butted  where  he  disposes  of  his  personal  estate  in  the  form  of  a  res- 
idue after  the  gift  of  legacies.  li^ 
See  Intebbst. 

MORTGAQE. 
An  administrator's  mortgage  given  upon  the  estate  to  raise  money  to 
pay  its  debte  is  invalid  if  the  order  allowing  it  does  not  follow  the 
statnte  and  specify  the  time  for  which  it  may  run  and  the  rate  per 
cent,  at  which  it  shall  be  given.  The  good  faith  of  the  parties 
will  not  make  it  valid.     Detroit  F.  <fi  M.  Int.  Co.  v,  AtpinaU,      168 
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• 

PLEADING. 

A  bill  is  multifaTioUB  that  aeeke  to  compel  accoanting  as  to  the  mauage- 
meDt  of  an  estate,  and  to  enforce  complainant's  right  as  devisee,  and 
which  charges  the  executrix  with  fraud  in  obtaining  Irom  com- 
plainant a  deed  of  propeitj,  and  a  co-defendant  with  indlTidoal 
frauda    Wcodrvffr.  Young,  407 

PLEDGE  OF  ESTATE  SECDRlTIEa. 

1.  An  administrator  has  no  legal  power,  or  right,  to  borrow  money,  and 

pledge  the  property  of  the  estate  in  payment.  MerehanW  Jfat. 
JBant  T.  WMtt,  14S 

2.  If  an  adminiatiator  borrows  money,  he  is  peiaonally  liable;  bat 

whether  it  is  to  be  repaid  from  the  estate,  is  a  qaeation  for  the  Pro- 
bate Coort,  on  the  settlement  of  his  account.  /(. 

3.  One  of  several  execntors  placad  certificates  of  stilck  lielonj^ng  to  his 

testator  with  a  broker  as  collateral  security  fur  his  persona)  indebted- 
ness, delivering  also  a  blank  bill  of  sale  and  power  of  attorney  exe- 
cuted by  himself  as  executor.  The  broker  pledged  the  stock  to 
one,who  advanced  money  thereon,  believing  the  broker  to  be  the 
real  owner  of  the  stock.  Stld,  that  there  could  be  no  recovery  of 
the  stock  by  the  remtuniog  executors  until  the  advances  made 
thereon  were  paid.     WotHft  Appeal,  886 


1.  A  power  of  sale  to  several  executors  ma;  be  executed  by  the  sole 
qualified  executor.    Jmning*  v.  Teoftta,  8 

3.  A  directiou  to  executors  to  sell  all  testator's  estate  "  so  soon  as  the 
value  of  property  shall  recover  from  the  depresMon  canaed  by  the 
existing  war,''  makes  them  the  sole  judges  of  the  time  for  action, 
and  a  aale  made  in  the  exerdse  of  their  honest  judgment  is  valid 
even  if  shown  to  be  an  error  of  discretion.  lb. 

3.  Testatrix  empowered  her  husband  "  to  sell  and  dispose  of  ber  prop- 
erty, which  she  deviged  lo  her  children — "  when  it  shall  appear  to 
him  to  be  advisable  bo  to  do,  having  an  eye  to  the  support  and  ed- 
ucation of  the  children,"  Eeld,  that  no  authority  to  mortgage  the 
property  was  conferred — a  conversion  only  was  permitted.  Btoka 
y.  PajfM,  28 

i.  An  authority  to  an  executor  to  take  entire  charge  of  the  estate 
"  without  any  bond  or  any  liability,"  "  relying  on  bis  integrity  and 
judgment  entirely,"  confers  no  power  of  sale  er  authority  not  ordi- 
narily possessed  by  an  executor  as  such.    Aleeander  v.  WaUaee,    3S1 
See  Dbvmb.  3,  18, 19. 
KIOB.4TE  PROCEDUiU;. 

1.  Where  a  will  is  in  a  fordgn  language  it  is  proper  that  the  probate 
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should  contain  a  translation  of  the  same  in  English.     OavlfiM  v. 

SuUitan,  48 

3.  Probate  of  a  will,  where  the  surro^te  had  jariediction,  cannot  be 

attacked  collaterallj.     Piptr  t,  Mvulton,  '       674 

8-  In  proceedings  for  the  probate  of  auch  a  will,  the  eshibition  of  the 

original  document  before  commisaianers  appointed  by  the  surrogate 

to  take  textimonj  in  the  foreign  coantrf  is  Biibatantiallf  a  prodac- 

tioo  of  the  same  before  such  surrogate.     SuutU  v.  Bvtl,  297 

See  Will,  1,  B. 

PUBLICATION.     8e»  CoDicu.. 

RENTS. 

1.  Rents  which  accrue  from  the  real  estate  of  an  intestate,  after  bis 
death,  go  to  hiB  hein,  and  not  to  bis  administrator.  Evattt  y. 
Hardy,  SBl 

S.  The  receipt  b;  an  administrator,  except  when  otherwise  epecially 
provided,  of  the  rente,  isaaca  and  profits  of  the  real  estate  of  an  in- 
testate, accruing  aHer  his  death,  makes  the  administrator  the 
tniatee  of  the  heirs  and  not  of  the  creditors  of  the  estate,  bat  the 
application  of  such  rents,  etc.,  to  the  payment  of  his  decedent's 
debts  does  not  create  any  claim  against  the  estate  in  &tot  of  the 
heirs,  but  is  a  converuon  of  the  money  in  his  hands,  belonging  to 
the  heirs,  for  which  he  is  personally  liable,  /(. 

BESIDUARY  DEVISE.     See  APTBR-AoctuisBD  Rbal  Ebtatr,  8;  Bb- 
(tcsma,  IT;  CaaBiTABLB  Uen,  7;  Dbtisb,  ai,  22. 

REVIVAL  OP  FORMER  WILL. 

A  will  is  not  reTived  by  the  destmctiou  of  a  sulMequent  will  when  the 
latter  or  any  intermediate  will  had  contained  a  clause  revoking  all 
former  wilU.     8eott  t.  Fink,  410 

REVOCATION  OF  ADMINISTRATION. 

1.  A  coun^  court,  in  the  absence  of  etatatory  authority,  has  no  power 

to  reroke  tetters  of  adminietrntion  after  the  administrator  haa  ac- 
cepted and  qualified.    Miairoe  t.  Peoph,  470   ' 

2.  A  failure  to  pay  a  creditor  his  claim  allowed,  agunet  the  estate, 

althoagh  the  estate  was  solvent  and  all  other  claims  had  been  paid 
with  the  fact  that  the  administnitrix  bad.  by  deed  from  the  heirs, 
become  the  owner  of  the  only  piece  of  land  on  which  the  creditor'! 
judgment  was  supposed  to  be  a  lien,  does  not  make  a  case  for  re- 
moral  for  waste  or  mismanagement,  or  other  cause.  lb. 
REVOCATION  OP  WILL. 
1 .  Where  the  testator  undertakes  to  dispose  of  both  real  and  peraonal 
estate  and  he  subsequently  conveys  the  real  estate,  it  will  not,  in 
general,  work  a  revocation  of  the  will  as  to  the  personal  property 
owned  by  him  at  his  death.     Warren  y.  Taglor,  86 
Vol.  11.-41 
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REVOCATION  OP  WILL— wntinued. 

2.  Testatrix  in  her  will  gare  a  legacy  of  five  hnndred  dollais.  Babae- 
queutl;  the  drew  her  pen  across  the  word  five  and  wrote  the  word 
and  figure  three.  Held,  that  the  intention  wis  not  to  revoke  the 
gift,  but  to  rednce  its  amoant.     Linnard't  Appeal,  M 

8.  Under  a  statute  that  no  will  shall  be  revoked  nnleas  the  testator,  or 
some  one  in  his  prcaence  directed  by  him  "  with  intent  to  revoke, 
shall  destroy  oi  mutilato  the  same,"  the  marking  out,  by  testator, 
of  bis  signature  by  pencil  lines,  coupled  with  the  required  intent, 
constitutes  a  revocation.     WoodfiS,  v.  PatUm,  SOO 

4.  Under  a  statute  that  no  will  or  any  part  thereof  shall  be  r«Toked  or 
altered  except  by  a  new  will  or  instrument  executed  with  ramilar 
formatitieH,  or  unless  such  will  be  burnt,  torn,  csnceled,  obliter- 
ated or  destroyed,  with  intent  to  revoke,  an  obliteration  to  be 
efiectaal  must  destroy  the  whole  will,  an  obliteration  of  a  single 
clause  is  of  no  effect.     Lovell  t.  Quitman,  8S1 

B.  If,  in  itrder  to  correct  the  spelling  in  his  holographic  will  and  make 
it  more  legible,  the  testator  has  it  copied,  and  attempts  to  execute 
the  copy,  which  proves  defective  from  want  of  ftaSicient  attestation, 
the  original,  although  destroyed  by  him,  should  be  admitted  to 
probate     WiUxntrn  t.  Shell,  SSO 

TROST. 
A  testator  devised  the  residue  of  his  estate  to  A.,  "to  distri  bote  the 
same  in  such  manneraBiu  his  discretion  shall  appear  best  calculated 
to  carry  ont  wbhes  which  I  have  expressed  to  him  or  may  express 
to  him;"  and  appointed  A.  his  execotor.  Suld,  that  the  deviow 
took  no  beneflciat  interest  in  the  devise;  that  the  tnut  on  its  face 
was  too  iodefioite  to  be  carried  out;  that  it  could  not  be  established 
against  the  heirs  or  next  of  kin  of  the  testator  by  evidence  of  oral 
Ls  made  to  A.  by  the  testator,  whether  before  or  after 
n  of  the  will,  showing  that  the  trust  was  for  charitable 
purposes;  but  that  the  heirs  or  next  of  kin  took  by  way  of  resulting 
trust.     Oai^tY.WtlU,  590 

8ee  CHAmTABLB  Ubks;  Detisb,  M. 

UKDDE  INFLUENCE.    SwEvroitNcs. 

WILL. 

1.  If  a  will,  duly  executed  and  witnessed,  incorporates  in  itself  by  ref- 
erence a  paper  not  eo  executed  and  witnessed,  containing  directions 
as  to  the  disposition  of  the  testator's  estate,  such  paper,  if  in  exist- 
ence at  the  date  of  the  will  and  clearly  identified  as  the  paper  re- 
ferred to,  is  a  part  of  the  will,  and  should  be  admitted  to  probate 
as  such.     Neiel«n  v.  Seaman't  Friend  Boeuty,  18 
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WlLL—ixntiniitd, 

S.  The  Pmbate  Gonrt,  after  admitting  a  will  to  probate,  and  aft«r  Die 
time  for  appealing  from  the  decree  has  passed,  ma;  admit  to  pro- 
bate a  paper  referred  to  in  the  will,  and  which  in  law  forma  part  of 
it,  aod  which  by  mistake  was  ntit  presented  to  the  coort  when  the 
will  was  admitted  to  probate.  lb. 

8.  Testatrix  made  a  bequest  to  one  Isabella  FosBelman,  and  left  an  en- 
velope addressed  "Dear  Bella,  this  is  for  ;ou  to  open,"  containing 
a  note  for  $3,000  and  a  letter  over  her  signature  reading  "My  wish 
is  for  70a  to  draw  thia  $3,000  for  jonr  own  use  should  I  be  called 
off  sndden."  Held,  that  the  letter  and  inscription  on  the  envelope 
constituted  a.  yolid  testamentary  dispofdtion  of  the  note  operating 
as  ft  codicil  to  testatrix  will.    Fotiebnaa  t.  Bidtr,  541 

WITNBBS. 

1,  An  execntor  or  administrator  cannot  testify  in  his  own  behalf  in  sup- 
port of  his  private  claim  against  the  estate,  which  he  nominally 
represents,  bat  which  in  that  instance  is  the  real  defendant  against 
which  he  is  proceeding  as  plaintifil    Prtble  y,  Preble,  168 

S.  The  wife  of  a  legatee  b  a  competent  subscribing  witness.  HatBlnm 
T.  EmekiJiM,  401 

8.  The  wife  of  an  execator  not  beneficially  interested  under  the  will  is 
a  credible  attesting  witness  thereto.     Pipor  t.  ifoulton,  574 

4.  An  inhabitant  of  a  town  to  which  a  bequ^t  Is  made  for  the  snpport 
of  schools  therein  is  a  competent  attesting  witness.  li. 

Bet  Bz^iTBSis,  19. 
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